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In contrast, unilateral monopolistic conduct, such as exclusivity, involve
comparing actual outcomes with a single, “but-for,” counterfactual, that is, a
world without the unilateral monopolistic conduct. For instance, in Unifted
States v. Microsoft, which introduced the doctrine of nascent competition, the
court explicitly examined the outcome of Microsoft’s exclusionary conduct
toward Netscape on market performance.'® Implicitly, the court still had to
compare this actual outcome of the conduct with the but-for world—yet this
comparison is fundamentally less demanding given the need to develop just one
counterfactual.'”” In a similar way, ex post evaluations of consummated
mergers—whether or not the acquisition, at the time, involved an immature or
mature competitor—also fall under this umbrella of requiring one, rather than
two, counterfactuals.

Crucially, based on the number of counterfactuals that have to be analyzed,
there is an intrinsic asymmetry in the information burden needed to adjudicate
ex ante versus ex post conduct. As discussed, ex ante evaluations of mergers,
which are the predominant type of merger investigations since the passage of
the Hart-Scott-Rodino (HSR) Antitrust Improvements Act of 1976,' involve
the need to compare two counterfactuals. Part III argues that, due to this
asymmetry in counterfactual burdens, ex ante evaluations of nascent and
potential competition cases should be solely evaluated under the Clayton Act,
§ 7 standard, and the associated precedents that developed—particularly after
the HSR Act was passed.'”” The reason is that these cases all involve the same

16. United States v. Microsoft, 253 F.3d 34 (D.C. Cir. 2001).

17. There is certainly an important legal question regarding the degree to which this “but-for”
counterfactual needs to be developed and proven by the plaintiff to find a § 2 violation—that is, the
issue of “but-for” causality. See id. at 79 (“To require that § 2 liability turn on a plaintiff’s ability or
inability to reconstruct the hypothetical marketplace absent a defendant’s anticompetitive conduct
would only encourage monopolists to take more and earlier anticompetitive action.”). Yet, even
without a legal requirement to show a specific but-for causality for each case, it does not negate the
conceptual underpinning to determine the harm from certain conduct: the difference in outcomes
between the world with the conduct and without. See infra Part 11 for a more detailed discussion on
the requirements needed to establish this comparison.

18. Hart-Scott-Rodino Antitrust Improvements Act of 1976, Pub. L. No. 94-435, 90 Stat. 1383
(1976) (codified as amended in scatt
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prescriptive exercise of comparing two possible worlds, that is, with and
without the proposed acquisition. This implies, for instance, that agencies and
courts should be wary to adopt proposals to use the Sherman Act, § 2
monopolization standards, and precedents to examine ex ante nascent and
potential competitor acquisitions.”’ While these proposals are serious attempts
to address some of the information burdens associated with assessing immature
competition, using § 2 standards and cases are fundamentally trying to fit a
square peg into a round hole. Section 2 precedents were neither intended nor
geared for use when two, rather than one, counterfactuals must be developed.
On the other hand, ex post evaluations of mergers—to the extent that there is a
claim that a given merger, or series of mergers, contributed to the
monopolization of a market, can be appropriately evaluated under § 2
standards—as it also involves the development of just one counterfactual
because we can actually observe the outcome of the merger or series of
mergers.”!

Third, we ought to use retrospective merger evaluations of potential and
nascent competitors to determine whether the evidence, particularly for a class
of markets or industries, suggests there is a sufficient basis to change our legal
presumptions. To that end, Part IV reviews some recent empirical studies that
assess prior nascent and potential acquisitions by large technology companies®
and pharmaceutical companies.”> Thus far, the evidence is insufficient to
presume agencies and courts are overly permissive in their merger policy
toward nascent and potential acquisitions in digital markets. There is evidence,

20. See C. Scott Hemphill, Disruptive Incumbents: Platform Competition in an Age of Machine
Learning, 119 COLUM. L. REV. 1973, 1984-89 (2019); C. Scott Hemphill & Tim Wu, Nascent
Competitors, 168 U. PA. L. REV. 1879, 1898-1903 (2020). Importantly, these articles argue that § 2
standards can be used for both ex ante and ex post challenges to acquisitions of nascent competitors.

21. Hemphill, supra note 20, at 1984—-89; see also Wilder, supra note 15; Terrell McSweeny &
Brian O’Dea, Data, Innovation, and Potential Competition in Digital Markets—Looking Beyond Short-
Term Price Effects in Merger Analysis, CP1 ANTITRUST CHRON., Feb. 2018, at 7, 11-12 (although, it
is not entirely clear whether their call to use § 2 to bring potential competition cases involves an ex
ante or ex post challenge to an acquisition—or both).

22. See Oliver Latham, Isabel Tecu & Nitika Bagaria, Beyond Killer Acquisitions: Are There
More Common Potential Competition Issues in Tech Deals and How Can These Be Assessed?, CP1
ANTITRUST CHRON., May 2020, at 26, 27; Axel Gautier & Joe Lamesch, Mergers in the Digital
Economy 27 (CESifo, Working Paper No. 8056, 2020),
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3529012 [https://perma.cc/JPOH-GL5H]; Elena
Argentesi, Paolo Buccirossi, Emilio Calvano, Tomaso Duso, Alessia Marrazzo & Salvatore Nava,
Merger Policy in Digital Markets: An Ex-Post Assessment 22 (CESinfo, Working Paper No. 7985,
2019), https://papers.ssrn.com/sol3/papers.cfm?abstract id=3507256 [https://perma.cc/SF4Y-BT8K].

23. See Cunningham, Ederer & Ma, supra note 10.



