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between the protected elements of the copyrighted work and the defendant’s
work are substantial.*® There is not a uniform test for analyzing music under
the extrinsic test.>’ In Williams v. Gaye, the court noted that the extrinsic test
“considers whether two works share a similarity of ideas and expression as
measured by external, objective criteria.””*” This requires “analytical dissection
of a work and expert testimony.”! This analytical dissection “requires breaking
the works ‘down into their constituent elements, and comparing those elements
for proof of copying as measured by “substantial similarity.”””*

However, this is not the end of the analysis.* The intrinsic test, which may
only be applied by a trier of fact, is a subjective test that asks “whether the
ordinary, reasonable person would find the total concept and feel of the works
to be substantially similar.”** Of course, because jury deliberations are private,
it is difficult to know exactly what juries consider to be most important in
applying this test.

The Ninth Circuit also distinguishes between “broad” and “thin” protection
of works as a whole. The court in Williams v. Gaye based its determination of
whether a work is entitled to broad or thin protection on “the ‘range of
expression’ involved.”® If a work encompasses a concept that has a wide range
of possible expressions, the corresponding protection for that work is broad,
and another work will infringe if that other work is substantially similar.** On
the other hand, if there is a narrow range of expression embodied in the
copyrighted work, the corresponding protection for that work is thin, and
another work will only infringe if that other work is “virtually identical.”*’ For
example, “[T]here are a myriad of ways to make an ‘aliens-attack movie,” but
‘there are only so many ways to paint a red bouncy ball on blank canvas.
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it, “‘[m]usic . . . is not capable of ready classification into only five or six
constituent elements,” but ‘is [instead] comprised of a large array of
elements,” . . . ‘some combination of which is protectable by copyright.””°

Finally, it is important to note that there is a thin line between those
elements of music that are protectable and those that are not.>! Copyright
protections extend only to “the particular expression of an idea and never to the
idea itself.”® This matters in musical copyright disputes because it is often
difficult to determine where the unprotectable musical “idea” ends and the
protectable “expression” of that idea begins.”® For example, the court in
Metcalf v. Bochco™ posited that “[e]ach note in a scale, for example, is not
protectable, but a pattern of notes in a tune may earn copyright protection.”>
To make matters worse, this is not for judges to parse out, but for the fact finder
as a part of the subjective intrinsic test for substantial similarity.® This
dichotomy between ideas and expression is particularly difficult to parse in
music cases, where ideas and expressions of those ideas all sound like music to
the lay juror.”’

B. Williams v. Gaye

i.  Background

The controversy between Robin Thicke and Pharrell Williams (hereinafter
Williams) and Marvin Gaye’s family (hereinafter the Gaye Family) began when
the Gaye Family accused Williams of copyright infringement.”® The Gaye
Family threatened litigation if Williams did not pay their requested monetary
settlement.”® Williams subsequently filed for a declaratory judgment, claiming
that they “did not incorporate or otherwise use the composition ‘Got To Give it
Up’ in ‘Blurred Lines.””®® The Gaye Family filed a cross-complaint, and then
Williams moved for summary judgment.®’ In their cross-complaint, the Gaye
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family laid out eight “substantially similar features” under the extrinsic test of
element two that the two songs shared: “(1) the signature phrase; (2) hooks; (3)
hooks with backup vocals; (4) the core theme in ‘Blurred Lines’ and the backup
hook in ‘Got to Give It Up’; (5) backup hooks; (6) bass melodies; (7) keyboard
parts; and (8) unusual percussion choices.”*

The district court denied Williams’s motion for summary judgment, finding
that the extrinsic test,”> which required the court to break down and compare
the elements of the two works for substantial similarity,64 was satisfied.®
Therefore, the case moved to trial for the jury to determine if the intrinsic test
was satisfied.®® The jury found for the Gaye Family.®” Williams appealed to
the Ninth Circuit, which, in relevant part, affirmed.*®

ii. The Court’s Findings and Analysis

First, the court noted that the Gaye Family’s copyright qualified for broad
protection because it was more like the “aliens-attack movie” than the “red
bouncy ball on blank canvas.”® That is, there is a wide range of expression and
a large array of elements that go into a song or piece of music, “some
combination of which is protectable by copyright.””® Therefore, the court
determined that the Gaye Family did not need to “prove virtual identity to
substantiate their infringement action,” but only substantial similarity.”' The
district court, after filtering out several unprotectable elements in its extrinsic
analysis, focused on the harmonic and melodic similarities between the two
songs.” Because there were disputes as to the similarity of the songs’ “phrases,
hooks, bass lines, keyboard chords, harmonic structures, and vocal melodies,”
the Central District of California allowed the case to proceed to trial, meaning
the song passed the extrinsic test phase.”

Next, during the intrinsic phase, at trial, the Gaye Family’s expert, Judith
Finell, gave her opinion that “nearly every bar of ‘Blurred Lines’ contain[ed]
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