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I
It must be implicit and fundamental, in a political order formed of
popular sovereignity, that the purpose of its government shall be protection, if we mean to live by the idea that it is drawn of and by and
for the people. The expression of power of this organized society
turns about two treasured features of a free people living under a
representative government. Both have aspects of' security and liberty.
One is the benign and protective quality of governmental restraint
upon misconduct. The other isqdrsonal liberty. In excess, protection
transcends to tyranny. In abuse, personal liberty becomes a license
of lawlessness as the position of others may be subverted to exploitation or extortion. Emotional thesis tends to put them in contest. Wise
balance must be sought to hold them in complement. Both express
protection through representation for, when appropriate, all are protected in opportunity potential by leaving choice free; and all are
protected by restraining that choice which is predatory on the equality
of opportunity of others similarly situate.'
For government, both the courage and the competence to strive
for those must move in the environment of two fundamental creatures
of a people worthy of our system of self-government. One is confidence in the representative or representation system and the other is a
congenital respect for lawfully constituted authority. While they arise
separately, they must move in unity. They must be expressed in a
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I Every good thing may be carried too far. Even an express clause constitutionally protecting a specific subject cannot create an absolute immunity from
governmental adjustment. "The policy of protecting contracts against impairment presupposes the maintenance of a government by virtue of which
contractual relations are worth while,-a government which retains adequate
authority to secure the peace and good order of society. This principle of
harmonizing the constitutional prohibition with the necessary residuum of
state power has had progressive recognition in the decisions of the Court."
There is no absolute right. Home Building & Loan Association v. Blaisdell,

290 U.S. 398, 435 (1934).
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profound and abiding sense in the constituent society of participating
responsibility.
Acting fairly in balancing its function must be the first test of
good government. Equation of the privilege of the free choice and possession of the individual and his liability to restraints must be found
in the intention of the ultimate sovereign who did ordain and establish
our constitutional scheme of popular government. 2 If the governmental compression of the individual's choice springs not from the dictates
of common necessity but solely from militant purpose to expurgate,
the practice will not be merely the termination of a principle but the
end of the living energy of one of the most powerful resources of the
nation. It is the task of constitutional interpretation and application.
Often, the task of American Government in meeting changing facts
is confused with a supposed change in the form of government. 3
Meeting a necessary change is the application of the principle of our
ordered system of law or reason, that all shall be governed by general
laws for the common good by a government designed to endure
through the ages to come, adequate to meet the various crises of
human affairs. 4 It always is difficult to keep distinct the argument,
addressed to reason, which seeks to persuade the majority to agree to
orderly modification of government structure and that action which
turns minority purpose into arbitrary power. One serves the constitutional policy of free people. The other contradicts it. The first must
be protected. The other is an enemy.3 Being cast in an economy and
politics of individualism, the oft-repeated phrase, that restriction is
the exception and freedom therefrom is the rule, naturally follows.
The rise of the ultimate fact or governmental jurisdictional fact which
changes the freedom or immunity from restriction into liability thereto
thus, always, is extraordinary or exceptional. When so understood,
such terms as emergency and crisis are no more than dialectical exuberance. The existence of an emergency does not create governmental power, but it may provide the occasion for its exercise. The
difference in degree or pressure for action, in common purpose reflected, goes only to the exercise of the power to constrict the individual's choice or property and not to its existence. Factually, the
consequence of emergency and crisis only is to weigh the evidence
already sufficient to sustain the regulation in the common good; but
2

See generally, Martin v. Hunter's Lessee, 1 Wheat. 304 (U.S. 1816) ; Marbury
v. Madison, 1 Cranch 137 (U.S. 1803); Van Home's Lessee v. Dorrance, 2

Dall. 304 (U.S. 1795).

3 Smith, Jurisprudence and Constitutional Canon, 28 VA. L. REv. 129 (1941).
4 McCulloch v. Maryland, 4 Wheat. 316 (U.S. 1819).
5 "Civil liberties, as guaranteed by the Constitution, imply the existence of an
organized society maintaining public order without which liberty itself would

be lost in the excess of unrestrained abuses."
Douds, 339 U.S. 302 (1950). Cf. supra note 1.
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the building of the preponderance of governmental power-supporting
evidence may be of the highest significance in magnetizing public
opinion to demand or approve government's intervention into the
norm. There are many examples. A few disclose the symptom. 6
II
The longer I look at things involving human conduct that are to
be considered legitimate, out of the haze of conflicting currents and
pressures, more and more the determination seems to concentrate
about whether the one making the decision had the choice and what
might be thought to be important to that choice. It is, did he have the
choice of conduct and what is related to that choice. As this moves
from the sidewalk and the firesides to the process of government, we
capture reality in words of jurisdiction and relevance. These are
employed to ascertain what the office can do and what is related to
the incumbent doing it. The latter is important because, if we did not
know what was considered in making the decision, there would be no
means of knowing whether the action was performance of the office
or merely the guise of office to express any purpose that the state of
the viscera of the officer disposed. This will disclose whether he is
minding his own business or is running the neighbor's, using the
excuse of proximity. In the administration of law or the administration of government, this empire-building is most serious. It relates
with the direct conscription of jurisdiction allocated elsewhere. Often,
this is done by substituting himself into the decisional jurisdiction of
the neighbor. A diluted form of abuse of jurisdiction is self-projection, not into the other's decisional jurisdiction but in self-aggrandizement. That he is using his professorial chair merely as an excuse and
a spring-board, through golf and bridge, to be the campus social lion,
does not disturb him, for the reflection of grandure permits the diffusion of an infra-red for the white light of insight which the office is
intended to reflect. The importance to the public service is found in
the concepts of integrity and diligence. This only will dilute and
delude but not forfeit. If his enlargement is only growth, the chair
may carry the bulge; but when distention is pronounced, the overflow
OThe Grange movement demand for railroad rate control made it easier to
see that the line of demarcation between immunity and the modification
power had been passed than was the case when Kansas limited fire insurance
rates. Compare German Alliance Ins. Co. v. Kansas, 233 U.S. 389 (1914),
with Brass v. North Dakota, 153 U.S. 391 (1894). The exercise of speech
and press communication may be punished by death if he who speaks has adhered to the enemies of the United States and his utterance gave them aid and
comfort. Rosenberg v. United States, 349 U.S. 989 (1952). Simple, gentle
Cary Buck may be sterilized by force because she was not as smart as her
neighbors. Buck v. Bell, 274 U.S. 200 (1927). Little Rosalyn Zucht didn't
have a leg to stand on in her protest against vaccination. Zucht v. King, 260
U.S. 174 (1922) ; and kindly Typhoid Mary was imprisoned although charged
with nothing she could prevent or cure.

MARQUETTE LAW REVIEW

[Vol. 42

also will exceed jurisdiction. There is nothing on which to rest the
excess. While it may crowd and restrict his neighbors, it is not the
suffocation of substitution eliminating the independent will of the
otherwise independent decisional will of the neighbor, natural or
political.
It is the equation of jurisdiction which explains the power of
government.
III
Mistreatment of the individual by the government is the consequence of misconduct of government. Thus, we first must observe the
structure and divisions of the house government, and the machinery
there employed to express the sovereign will.7 There can be no mangling of the individual by the restraint imposed by that will. He is
tailored to size in society by its legal machinery. A system of law
must recognize such threat or practice as actionable.
The discretion of the agency of the sovereign called government
is described in his continuous expression through constitutional provision. It is this popular sovereignty describing the physical power of
organized society that is the foundation of government house. Its
dimensions are measured by both the grant and the limitations of constitutional provisions. Within the granted authority of the government,
it is as if the sovereign were hypostatized into it, for the exercise of
the discretion granted is the expression of the principal. The direct
expression of the sovereign will is done finally and permanently in
the foundation of law. The indirect expression vested in the government is nascent. In regard to the first, there never can be a question
of validity. It presents only the problem of meaning. The sovereign
will being articulated by government must be probed to find what
authority it transmitted to its agent. The ascertainment of the authorization is indexed by the process of interpretation .
These few demonstrative examples refresh our understanding of
the principle that where survival is involved measures adequate to the
danger are invested in our government. It intentionally may burn
down a new house to stop the conflagration of the city; it may send
its citizens into battle with the risk of being killed. So the individual
normally proctored "thou shall not kill," finds, when assaulted, if he
retreats to the wall, he clearly is privileged intentionally to kill his
assailant. The choice of the two lives is cast against the evildoer.
Here, we are concerned with these only because it is clear, when all the
facts are known, that the government can employ the means it needs
to make its representative purpose effective.
The architectural structure and objective of our scheme of government re-

cently have been probed in Smith, The Treaty Process in the American
Representative Scheme, 7 KAN. L. REv. 310 (1958).
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The great challenge then is when can the government act; when
is its action fair and proper. The mighty voice which answers is that
its destruction of the normal position of the individual is privileged
only within the scope of the powers implicit to the securing of these
rights. This is the function of representative government. Otherwise
its action is ultra vires and governmental trespass contrary to law.

IV
When it is the conduct of the government that concerns, the authorization and its expression are involved. Whether it could do what it
planned and whether it has done so finally must be determined. This
is so because injury results from action not from contemplation. It is
the breaking and entering of the individual's close of immunity that
is the governmental trespass.
It is at this point that complexity compounds in our problem of
actionable conduct. Government is a many-sided thing of departments,
their subordinates, suability, delegation, finality, joinder, etc. Remedy
must run the whole gamut and the cause-of-action itself is not a feature free of blending lines.
V
The evisceration of the fundamental relation of the individual with
his government was exposed in Government Accountability.8 Practical
reality requires a reconstruction if there is restraining law upon ultra
vires governmental action and conduct injuring or threatening to injure the individual. The fiction of Ex parte Young 9 must be counteracted in practice. These must be associated with departmentalization
so that the respective areas of jurisdiction shall not be corroded in
correction. The correction of one evil would not justify the creation
on another of equal degree. Here, in distinction, we are dealing with
prophylaxis. If a sound result can attain practical realities wholesomely, the above light failure, in the end, may prove to be catharis
rather than catastrophe in the administration of constitutional government. Previously, we dealt with relief after injury. Here, we inquire
of the remedy to prevent or stop injury.
When the official action is final, any resulting injury must be
measured by the validity of that action.
VI
Most of what has been written in legal periodicals, and much has
been written, in recent years runs in terms of "administrative" law and,
in some way, rubs around or against other problems. Much of it is in
polemic, some is expressed in a kindly pity. One way or another, they
endorse or inspire the fashion of the hour: the Supreme Court of the
82

ViL. L. Rzv. 16 (1956).

9 See supra note 8, p. 43 and following.
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United States is at least stupid, if not bad. Its every decision starts
from scratch without any awareness or understanding of what it said
before on this or any other point; and, most of all, it has lost understanding that unless the individual is secure where choice may be free,
the representative purpose will be aborted. This is what makes our
inquiry important. If our government still is living under the
sovereign's architecture, what is it which explains the astigmatism of
the observers. There is a familiar story of the World War I mother
proudly commenting as she watched the regiment march by, "my boy
is the only one who is not out of step." The other side of it is that
such pernicious carping must make Joe Stalin smile when the natives,
in whatever good faith, join his band-wagon chant of ridicule and
contempt at high officials of free government. Finally, there is this,
that the course of government could be a bit out of compass from
parallax. The big dog is that, if our most trusted, i.e., the institution
which we most trust, process and office of government really is bad,
we must either divest the tenant of Apartment III or reform this sorry
scheme of things closer to our heart's desire. What seems to be the
explanation of why those who have written most painully feel that the
Court has failed is that they have overlooked a few features of the
profile which contain administration of law or government. They are
so simple, so important, and yet so proximate that those of good legs
rush by to the challenge of Olympian heights. What is difficult is to
get climbers to understand that the foundation steps are indispensable
to the delirious scaling of the flagpole on the roof. It is pleasant to
assume membership in Asgard. Bifrost is what is important to ordinary men who have been stepped on by important people. We can search
for access respectfully because remedy of error must be our proudest
heritage as it is the stuff upon which confidence in government feeds
and finds merit.
VII
Before a caused action ever arises, there must be an identified
source of unprivileged injury. Finality and definiteness are required.
The Chancellor never has compelled the entering into a contract. Even
when the form of contract is satisfied, the judge will not find breach
where there is only that delightful deception called the illusory
promise. There is no injury because the plaintiff never had anything
more than hope. The promise never was born. Choice of action remained in the discretion of the putative promisee. When all of us are
being charged with misconduct through our common agent, the disclosure of a cause of action cannot be easier for the claimant than if it
were directed to another individual. This shapes up into what would
seem to be the reasonable reciprocal obligation of good-faith government to act lawfully or to make whole the resulting injury. The per-
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vading morality of the community is expressed in the standard of
conduct and care imposed by the State upon its citizens. This level
may vary with the time and circumstance; but the standard the State
sets for the legal relations it enforces among ourselves ought to be
about the extent of its obligations. Until the individual makes the
promise or throws the rock, his conduct is only formative. Immediately, our quest is for objectivity in government conduct.10
In the administration of law or the administration of government,
objectivity must sieve through departmentalization and delegation.
VIII
As we are searching for court relief, our attention turns always
to the judicial power. Government house has both height and width,
with all outside dimensions defined. Generally, it is formed like a
triangle. There is some height because a discretion is cast up from
its creator, but its height is truncated for its discretionary power is
limited. Such power as the agent can exercise is fixed in three offices
giving its base triangular appearance. For as long as we shall talk of
popular and representative government, the legislative power must
be paramount within the scope of the general agency. The judiciary,
being vested only with law applying, must be the short side. The
balance of initiative not obtained by the legislature must vest in the
executive for it is not in the judiciary. The linesman function of the
judicial power is recognized in all cases, but Prentis" gives it fullest
description.
It is implicit that all government action describing conduct for
individuals, selects, classifies, and, in so doing, segregates. This is
implicit because a rule of conduct is initiated which probably operates
in substitution for the one the individual previously enjoyed of choice.
Usually, modification of that choice will be the purpose of the legislative action. If the governmental jurisdictional facts exist, Munn"2
recognizes that the sovereign discretion is exercised by its agent. This
power is very great. The constitution unavoidably deals in general
language. It did not suit the purpose of the people, in framing this
great charter of our liberties, to provide for minute specifications of
its powers, or to declare the means by which these powers should be
carried into execution. It was foreseen that this would be a perilous
and difficult, if not impracticable, task. The instrument was not intended to provide merely for the exigencies of a few years, but was
10 Even the nursery rhyme captures the fundamental principle of this universal
in the story of the three frogs sitting on the log. One took a notion to jump
in. How many were there left? The answer is three, because he only took
the notion. He did not jump.
11 Prentis, etc v. Atlantic Coast Line, 211 U.S. 210 (1911).
Cf. Marbury v. Madison, supra note 2 and Muskrat v. United States, 219 U.S. 346 (1932).
12 Munn v. Illinois, 94 U.S. 113 (1877).
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to endure through a long lapse of ages, the events of which were
locked up in the inscrutable purposes of Providence. It could not
be foreseen what new changes and modifications of power might be
indispensable to effectuate the general objects of the charter; and
restrictions and specifications which, at the moment, might seem
salutary, in the end, might prove the overthrow of the system itself.
Hence, its powers are expressed in general terms, leaving to the
legislature, from time to time, to adopt its own means to effectuate
legitimate objects, and to mould and model the exercise of its powers,
as its own wisdom and the public interest should require. Here is
where the judiciary enters, as the sovereign, directing the legislature
to express only legitimate objects in the public interest, raises a
justiciable issue on the legislative jurisdictional facts.13 It is a vital
government living with present problems of governance, not a moribund thing living in the past. The people undertook, through the
constitution, to give practical effect to such as they deemed necessary
for common-good and the security of life and property. It means
that all should be governed by certain laws for the common good.
This does not confer power upon government to control interests
which are purely and exclusively private; but it does authorize the
establishment of laws requiring each citizen so to conduct himself
and so to use his own property as not necessarily to injure others. It
may restrict the individual choice when such regulation becomes
necessary to the public good. When this is so, the restriction is not a
denial of due process of law, but is its expression. Under some
circumstances, the restraint upon the individual might be a denial
of due process of law, but not under all. For the judiciary, the question is one of power, not expediency. If no state of circumstances
could exist to justify such a rule or statute, the judiciary's office is
to declare it void, because in excess of the legislative power of the
government. When the government has jurisdiction, its subjection
of the individual to restraints on property is not to compel him to
grant the public an interest in his property, but to declare his obligations, if he uses it in the designated manner. The public servitude
upon private property is not raised by the statute, but it is by the facts.14
Ix
The massive majority of instances in which government expresses
will, as distinguished from the judgment of the judicial power, it
does so through the popular legislative department. By the same
13 See discussion of the distributive factor, i.e., the governmental jurisdictional
fact in Sterling v. Constantin, 287 U.S. 378, 399-402 (1932).
24 "It has been held a great many times that the most absolute seeming rights
are qualified, and in some circumstances become wrong." Fidelity Deposit
Co. v. Tafoya, 270 U.S. 426, 434 (1926).
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token, most of what the executive power does is occupied by effecting
that exercise of governmental power legislatively expressed. This
commonly leads to error by distention of the jurisdictional facts by
the assumption that the only rise of basis for government action must
be poured through the Congress. Here, we need not measure the
amount, but it is obvious that the President takes some power directly
from the sovereign and does not depend upon a congressional channeling. When facts support this initiative, the will feature of government will be valid under tests similar to those which disclose ultra
vires congressional expression. This distention attaches adjectively
to "legislative" in the jurisdictional basis. This is easily fallen into
because commonly most of what the President does is occupied with
translating the legislator's rule to effect upon the individual. The
generic term is governmental jurisdictional facts, which lets them
attach to whichever department has affinity-usually the rule-making
Congress. The point here we are concerned with is the objective one,
namely, that when the executive power moves through its original
jurisdiction and defines a rule of conduct its impact upon the individual,
in so far as he is concerned, is the same as when the standard of conduct is prescribed by congressional action. It is final and valid or
ultra vires for the same reason. 5
X
No department can exercise the plenary, original jurisdiction,
"legislative," "executive," or "judicial power," of any other department. This is so whether the attempt is by preemption or cooperation.16 The word delegation may have diverse imputation and parasitic
application. That power which has been vested constitutionally cannot
be distributed except by the sovereign. That which having been vested
may be exercised by that department through subordinates.17 This is
the exercise and not the avoidance of the primary jurisdiction; the
subinfeudation is the means.
Another function often is called erroneously a valid delegation of
legislative power, i.e., the "regulations" through which an act of the
Congress is administered by the President. Neither all or any part of
what the sovereign said the legislator shall do can be passed to another
department. If it could give away part, it could give all away. Ordinarily, I don't quarrel with the common comment in the books that
this is a valid, as only a partial, delegation of legislative power, because, whether it has legislative or executive origin, the regulation is
See generally, Springer v. Government, etc., 277 U.S. 189 (1928) ; Michaelson
v. United States, 266 U.S. 42 (1924); and Ex parte Grossman, 267 U.S. 87
(1925).
16 See supra note 2 and Schechter v. United States, 295 U.S. 495 (1935).
17 National Labor Relations Board v. Duval Jewelry Co., 357 U.S. 1 (1958);
Lewis v. National Labor Relations Board. 357 U.S. 10 (1958). Compare:
Wiener v. United States, 357 U.S. 349 (1958).
'5
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valid, either way. It is important to us here to distinguish because the
related problem of judicial control of executive discretion adheres to
our cause-of-action problem. No statute possibly could have the anticipatory detail as to capture every possible application and be wholly
free from ambiguity. The statute is simply announced (promulgated)
by the legislator, as it were, handed on a platter to the executive for
his translation into effect upon our individual. Obviously, the executive must ponder on what it means and whether he will execute it. He
must decide for himself what he is going to do, if he decides to do
anything. He cannot get told by the judicial power' what it means;
and, after its nativity, the Congress is functus offico. What the
President says he understands the thing to be has the force of law if
his understanding is a permissable construction. As his rules and
regulations only fit into and fill the gaps of the statutory framework,
the motor force of the whole remains the will of the Congress; but
the executive's plug in the hiatus of the statute has the form of legislation. This is the great teaching of such cases as Schechter. 9 There,
the President would have the origin of the rule of the government. In
the valid regulation situation, the will source remains of congressional
origin; and this is so even though the regulation is legislative in appearance and, to the extent contained within the congressional plan,
has "the force of law."' 20 In complex and shifting subject matter,
the more simple the framework the greater is the promise of wise
administration. The detail should be reduced to the safe side of definiteness. The simple testing index to the action of the legislator should
be: is there legislation ?21 This clears with Schechter because what
evolves from the executive's hand was placed in motion by the Congress. There is no substitution rule source in the President's action.
It only is expository of the legislator's rule. It is an incident of the
executive department's prerogative to implement the legislation.22
XI

Properly, the Supreme Court says of itself that it is incapable of
receiving anything other than the judicial power. It equally is true of
each of the other two departments of functions other than their own
primary jurisdiction. In every instance when one does, as Schechter
and Springer explain, the rule is ultra vires not only the acting department but also the government. These are after the fact examples.
isMfuskrat v. United States, 219 U.S. 346 (1911).
19 Supra note 16.

United States v. Rock Royal Co-op, 307 U.S. 533 (1939) ; H. P. Hood & Sons
v. United States, 307 U.S. 588 (1939).
21 See Yakus v. United States, 321 U.S. 414 (1944) ; and Anniston Mfg. Co. v.
20

Davis, 301 U.S. 337 (1937).

22

See: The Proceedings, Opinion, and Decision of President Taft under the
Pure Food Act respecting the Interpretation of the term "Whiskey" (1909)
in

McFARLAND AND VANDERBILT, CASES ON ADMINISTRATIVE LAW

575 (1947).
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The fact is that the decision finally is made on the initiative of the
acting department. When we run around to the other end, the problem
is different. It is one dependent upon choice or discretion to initiate
and decide. These are jurisdictional for jurisdiction is the power to
decide wrongly as well as rightly to decide. Again, departmentalization backgrounds the cause of action concept.
The easy to see department action is the legislative power. The
two ends for approach for relief of the individual against ultra vires
conduct dangle a final rule of conduct and one in gestation. All three
departments hang from the yardarm of the ship of state. No one can
fail to see that a judge cannot scramble along it and snip off the unripened fruit of the Congress. If the judicial power could mandamus
the Congress to a judge-predetermined result or prohibit it from
arriving at a result which presently the judge thinks would be bad,
or unwise, there just would not be any legislative power of decision.
The legislative power would be in the Third and not the First department. If any judge has trouble seeing this, he needs no glasses to see
that if the Congress or the President entered his court with the case
and told him what the result that he decrees shall be that there would
be an abortion of adjudication-no one can tell the tenant in Apartment Three how to arrange his furniture and where to put the mantel. 24 Impotence equally besets his efforts to impregnate with his will
the legislator's or the executive's process and result. 25 It may be true,

and I hope that it always will be, that most of the force of government
which the executive department applies to the individual was set in
motion by the Congress, nevertheless, it also is true that he exercises
an original discretion in determining whether to employ his vehicle of
government to carry that propulsion to its point of impact upon the
individual.
When the President employs, as he usually should and does, his
office to effect the act of the Congress, we observe the nearest thing
we can have to the action of the actual sovereign. The popular process,
representation, the first two departments, the planning and action departments, the intelligence, and the directing authorities combine. Here
is our phenomenon and the enigma to aliens of our scheme of government. How the judiciary gets in here with a short-circuit can tell the
whole story if it is examined closely enough.
XII
Every Tom, Dick and Harry up and down Main Street, as well as
23 Keller v. Potomac Electric Power Company, 261 U.S. 428 (1923).
24 De Chastellux v. Fairchild, 15 Pa.St. 18 (1850): says it would be "revolution."

Cf. State Bar Assn. v. Connecticut Bank and Trust Company, (Conn.) 140

A. 2d 863 (1958).
25 See generally: Louisiana v. McAdoo, 234 U.S. 627 (1914), and Mississippi
v. Johnson, 4 Wall. 475 (U.S. 1866).
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on the by-ways and in the alleys, anticipates that any statute may be
tested before the judicial power. The practice is so commonplace that
the common language is "going to take it to court and have it declared
unconstitutional." When injury is personal, actual, and substantial,
the individual may activate that testing upon the general allegation.2
Two things are fundamental in the administration of representative,
constitutional government. The first is that deliberation must have
distilled in definite action. The rule prescribed for the individual
must be in operating form. Up to this point, as already noted, the
discretion of the legislator and the executive is theirs free of judge
dominion. However, once the mind-child is born and becomes predatory, constitutional choice confronts constitutional control. While the
sovereign's agent must be allowed to make its rule, whether that rule
is ultra vires and results in trespass across the property line of constitutional immunity assured the individual becomes the jurisdiction
for audit by the constitution's linesman, the judicial power. A justiciable issue is presented for adjudication by the Third Department. The
person who stands as a party defendant never seems to be any problem
here, nor does any one contend that the Congress or the President
must be the one to whom process must run. It is the officer or hand
of the Government which grasps the individual's coat tail or throat.
When that grip is broken by the injunction, the whole rule is aborted
as the injunction injects paralysis back and up through the arm to the
body to the source of the rule. The highest, most nearly sovereign
action we can have, expresses to commonest example of constitutional
auditing by the judicial power and no one seems to think this is a noaction injury because of some theory of sovereign immunity from suit.
Whether the restraint rule upon a legally protected interest of the individual is ultra vires government depends upon the rise of the public
servitude. The identity of this ultimate government jurisdictional fact
upon which the power to control the previous choice of the individual
is explained in Munn v. Illinois. How the constitutional linesman, the
judicial power, applies the measuring rule of constitutionality to the
legislative determination is explained in Sterling v. Constantin.2 7 A
court does not balance the conflicting interests at stake and substitute
its own solution in place of the statute or regulation. The court's
decision must be one of reserve: it only may say whether the measure
under review was within the zone of possible solutions which ordinary
persons might think reasonable. If the government's rule, primarily
legislator expressed, is found by the court to be reasonably related
and applied to some actual or manifest evil, the judiciary becomes
26 Compare Frothingham v. Mellon, 262 U.S. 447 (1923) with United States v.
Butler, 297 U.S. 1 (1936).
27287 U.S. 378 (1932). See also Continental Baking Co. v. Woodring, Governor,
286 U.S. 352 (1932).
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functus officio. The injury to the individual is incident to the common
enjoyment or orderly control.
What is amazing when one looks up from all the steam and sparks
about the process of government which wise men now segregate and,
segregated, denominate "administrative" law, is that this major act of
government life and vitality can and is being drawn into justiciable
issue at the drop of the hat against any one voicing it for the government. It even may be adjudicated in cases involving only private
individuals; and, indeed, it does so frequently that Congress had to
amend the judicial code so its litigation branch would have a chance
to put in a word through its general attorney in suport of the action
of the government.2 The wonder begins to mount as to why the
fantasy when some subinfeudated application of government power is
involved. The explanation, which we must probe later, evolves from
confusing the diffusion of government power into subordinates.
XIII
When the initial decision to exercise the plenary power of the
national government is vested in the President, the relationship, based
on the doctrine of departmentalization, of the judicial power is analogous to the situation in which that primary power is vested in the
Congress. No judge may substitute his will for the President's by
either pushing him into or holding him off a determination of the rule
of conduct to become the standard controlling the individual. Of
course, the same is true of the Congress where the only recipient of
the jurisdiction for the particular decision is the executive department.
Because the Congress is the general repository of will while the judiciary has only judgment, most of what the executive department applies
to the individual is specified by the legislator. Usually, the President
applies the composition of the Congress. The reason why the judge
cannot push him to execution here, is not because the "law" already
28 When the injunction is leveled at the enforcement of the statute, the picture

of the single judge stopping the primary other department called for the
plural district court in 28 U.S.C.A. §2282. But constitutionality may be drawn
in question in cases in which no injunction is sought. The question may
arise in litigation between private parties, to which neither the Government
nor any of its officers is a party. More than once, important federal statutes
have been passed on finally in such litigation. Pollock v. Farmers' Loan &
Trust Co., 157 U.S. 429 (1895); Employers' Liability Case, 207 U.S. 463
(1908). Perhaps, the Government could have appeared ainici curiae or by
intervention, but its attorney general might not hear of the case until it had
been in progress. Unless some special facts entitled intervention as parties,
there was no right to offer evidence, participate in argument, nor take appeal.
An act of 1937 changed this. 28 U.S.C.A. §2403.
If the United States does intervene under this section, and the act of
Congress is held unconstitutional, the judgment is appealable directly to the
Supreme Court. The three judges are not required unless §2282 also applies,
i.e., unless an actual injunction against the "enforcement, operation or execution" of the Act is sought. International Ladies' Garment Workers' Union
v. Donnelly Garment Co., 304 U.S. 243 (1938). Cf. 28 U.S.C.A. §1252. Direct
review when act of Congress held unconstitutional.
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may not be clear, but because he is an equal, coordinate department.
This might be absorbed into judicial process to mandamus on the
theory that the sovereign's propulsion hitches on after the act of the
Congress is final and this, in some way, would subordinate the President to stand before the bar of the weakest department of popular
government. The short answer on the plea to jurisdiction of the court
action is that, even though a final and exclusive rule is written for the
government by the Congress, the presidency contains the independent,
executive choice as to whether he will put his wheels under the other29
wise immobile order of the legislator.
Another type of free choice jurisdiction attaches to the presidency,
even in the situation when the rule is derivitive, Congress made, as
distinguished from the limited area wherein the sole power of the
origination of the rule is in the primary jurisdiction of the President
himself. In the previous example, the action congressionally projected
is self-explanatory all the way along the line. No, or as little as possible in the between the departments motion, discretion attaches to
execution. Here, assuming valid legislation, an executive discretion
integrates into the legislator's plan. Until they distill into objective
definiteness with impact upon the individual, the formulation of rule
process is not complete-the government's mind has not been made-up.
The catalytic discretion of the presidency befurcates. The first is easily
seen as not being subject to control by the tenant of the Third Department. Until the seed of thought germinates into objective, rule of
action, finality, there is no judicial office. If the court could promote
by mandamus or demote by prohibition, there would be no executive,
separate and equal department-it would be only a sham, covering the
discretion actually being judge-willed.30
It is the alternative which boils the pot of confusion of concept.
"The President, when acting in the exercise of a delegated power, is not a
quasi-judicial officer, whose rulings are subject to review upon certiorari or
appeal . . ., or an administrative agency super-vised in the same way . . .
He is the Chief Executive of the nation, exercising a power committed to him
by Congress, and subject, in respect of the formal qualities of his acts, to
the restrictions, if any, accompanying the grant, but not to any others. One
will not find such restrictions either in the statute itself or in the Constitution back of it. The Constitution of the United States is not a code of civil
practice." Panama Refining Company v. Ryan, 293 U.S. 388, 447 (1935).
30 Here, we are considering departmentalization relaxing to the immunity of the
Executive Power from a tutelage of the Judicial Power. A very different
question of the governor's liability to service appears when the judicial Power
of the United States is employed through Article III to hold the states qua
states in sorority between themselves and in harmony according to the scheme
of federal union. In the latter it is the State itself, in its corporate character,
that is the litigant; and the governor, etc., is served as its chief officer. See
ART. III §2 of the Constitution of the United States: "The judicial Power
shall extend to all cases . . .under this Constitution ...to Controversies to
which the United States shall be a Party; to Controversies between two or
more States. . . ." Also: 28 U.S.C. 251; and Rule 5 of the Rules of the
Supreme Court of the United States.
29
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XIV
It derives from an extreme myopia of the processing of a constitution. Every one sees the power going up from the popular
sovereign into government. Perhaps, because of the universal of the
term vested as applied to the fixing in the upper stratum of power,
sight is lost of the simple fact that everything that goes up must come
down. The Congress, the President, and the judicial power of the
nation don't, somehow, just lump together in orbit giving us only
satellitic irridescence. It is this oversight, government left up in the
air approach, which compels machination of the so-called new thing
called administrativelaw. It then is segregated as a distinct and original process starting back up from the ground. The implicit conceptual error of such macrography is that each official or commission,
board, etc., which contacts the individual must be considered as the
power source. The error is compounded by giving the spurious appearance that these contact points of the individual with authority are the
foundation upon which the super-structure of government rests.
Quite the opposite is the truth. They are and must be, graphically, as
suspended by lines let down from the yardarm of the ship of state,
from the legislative power or executive power, or some combination
of them. They are held in suspensory frames promulgated by the
primary stratum of agency to govern power. Their office is derivative
and not original. They have no jurisdiction other than the expressed
will of the Congress or the President. If they were foundation, they
would be expressing original, kind of sovereign, jurisdiction. They
are not the sea on which the Constitution floats. They are only the
hooks on the end of the lines, let down from the primary departments
to achieve details, and upon which our individual becomes impaled.
When they are seen in their real place, they appear in their true light
as an incidence of governance and not the source of government.
There is no such thing as administrative law as a segregated subject.
The commission is only a means in the administration of law or the
administration of government. There are "multiplying agencies deemed
to be necessary in our complex society. ' 31 This apartheidic thesis of
administrative law is more than paralogy. It is perversion by contradiction. They hang from the body of government and often serve as
the medium for expression as a feature of governance.32 They bridge
the high places to the market place.
31 Morgan v. United States, 304 U.S. 1,22 (1938).
3- "The first question goes to the very foundation of the action of administrative
agencies entrusted by the Congress with broad control over activities which in
their detail cannot be dealt with directly by the legislature. The vast expansion of this field of administrative regulation in response to the pressure
of social needs is made possible under our system by adherence to the basic
principles that the legislature shall approximately determine the standards of
administrative action and that in administrative proceedings of a quasi-
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xv
There is another phase of carry-through often not distinguished
or recognized. There are two phases of subinfendation of power from
the capstan, primary department, the Congress or the presidency. In
the first, it still is exercising its will or rule-making discretion, merely
employing the commission3 3 as tongs to grip the individual. The President, for example, continues to act affirmatively, operating the handles
of decision himself. The other is where the plan is completed by the
primary department but there is cast into the commission an affirmative of discretion action. The latter is the common place. In the
unusual, the Congress has a disability. In the first place, it lacks
executive power; and, in the second, in the exercise of its primary
jurisdiction it must pass Schechter's check-point-is there legislation?
The President usually will have his jurisdiction presented to him by the
Congress, but he has some instances of an original jurisdiction placed
in him by the Constitution. There could be some combination of these.
Mississippi v. Johnson34 recognizes independence of the executive's
discretion from both of his fellows.
The Congress may seek to insulate the President from the exercise
of his office by separating him from his subordinates. 35 The conscription of power is less rudely expressed in insulating the subordinate of
the executive department from the chief. 36 It is not uncommon for
Congress to use the form of legislation describing jurisdiction in some
officer or authority in the executive department rather than making
the address of the statute run directly to the President. Ordinarily,
this carries no purpose of segregating him from control of his department. Where, however, the purpose of the legislator is to short-circuit
the executive's responsibility of supervision and to convert the President's agent into exclusive responsibility to the Congress, we would
have an abolition of the executive department resting in the wilful
discretion of the legislative-the reverse of Schechter. By the same
token, neither can the judiciary control this purely executive function.
Were it so, the President would remain liable for failure to police his
judicial character the liberty and property of the citizen shall be protected by
the rudimentary requirements of fair play. These demand 'a fair and open
hearing' essential alike to the legal validity of the administrative regulation
and to the maintenance of public confidence in the value and soundness of this
important governmental process. Such a hearing has been described as an
'inexorable safeguard.'" Morgan v. United States, 304 U.S. 1, 14 (1938).
33 For simplification, the word commission will be used generically and adjectively of the board, officer, etc., the lowest authority in the subinfeudation,
pendant from the top, and the point of contact of the individual with the administration of law.
344 Wall 475 (U.S. 1867).
35 The practice represented by Springer v. Philippine Islands, 277 U.S. 189
(1928), is not involved at this point.
36 No matter how much Wiener v. United States, 357 U.S. 349 (1958) modifies
Myers v. United States, 272 U.S. 52 (1926), the latter still has force.
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department to impeachment at the same time the legislator or the
judge rendered him impotent to effect such control in the exercise of
his primary responsibility. 37 The simple point is that deprivation of the
means of his duty and power is substantially the same as direct control of his exercise of that discretion. None can either snip nor graft
to itself the umbilical cord between either of the other two primary
departments and their offspring.
XVI
We turn, immediately, from an attempt, in whatever form, to
alienate the children of another department to a phase of administration of law or the administration of government which is a modification of the attempt, previously observed, by the judicial power through
the discretion of its process at either of its neighbors to suffocate
their jurisdiction of choice of rule and substitute its own. The problem of departmentalization is the same; but, because of diffusion in
downward subinfeudation, the law of administration of government
is a bit more obscure. Congestion of population, massivity of industry,
and factors of speed, among other things, have made the business of
government increasingly complicated. Many things, as rate-making,
once done by the primary legislature itself, now must be passed down
to a commission. The congenital, always present, constitutional question, indexed by Schechter, must be: is there legislation. The charter
of the commission must circumscribe its althority within the banks of
pre-established legislative standards. Were this not so, what the commission does would be an original and not a derivative power. Of
course, the companion constitutional question is pointed by Munn v.
Illinois: is the restraint of choice upon the individual proposed by the
legislature one within its power to impose. What has to happen, if
the thing is to have any utility in the law of the administration of
government, is that much discretion must be cast into the commission.
The amount of discretion fed into the commission is wholly within
the choice of the primary legislature from nearly nothing to the most
that a statutory frame-work can support.
What causes the loss of visibility from this point on is the mystery.
It is not the process. Obviously, the derivative discretion acquired by
the commission takes features from the common paternity. It is legislative-executive in the beginning; and, as it proceeds to conclusion.
37 "Very different is the duty of the President in the exercise of the power to

see that the laws are faithfully executed, and among these laws the acts named
in the bill. By the first of these acts he is required to assign generals to
command in the several military districts, and to detail sufficient military
force to enable such officers to discharge their duties under the law. By the
supplementary act, other duties are imposed on the several generals, and
these duties must be performed under the supervision of the President as
Commander-in-Chief. The duty thus imposed on the President is in no sense
ministerial. It is purely executive and political." Mississippi v. Johnson,
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exercises a judicial process.38 It is marsupium upon the whole body
of government. The only phenomenon is not the employment of a
commission but the problem of living through representative government in the kind of times we are living in today. If we just can
escape "administrative law" as a something all new and floating, unanchored, in space and look at the machinery of government, we will
say simply the law of the administration of government and have a
better chance for reality. The cabinet members are major instruments
of this function and we were born with them. The city and the tax
collector were in the states before we became afraid that if we don't
keep Astarte in the garret we will degenerate to gynarchy.
It can be little more honorable to pick our neighbor's than it is
to make a frontal robbery. Either way, he will be deprived of the
means by which he sustains himself. It is just that easy for the judicial
power, in Reagan v. Farmers'Loan and Trust Company,39 to say that
it is incapable of exercising legislative-executive power by employing
its process to substitute itself for the responsibility of decision vested
40
in the commission.
XVII
So long as the prerogative of government rule-making process is
dynamic, no cause of action arises in the individual. This is true when
the administration of government is subinfeudated into the commission
as well as when a result is contemplated by the primary department.
The judiciary does not restrain the commission as well as when a
result is contemplated by the primary department. The judiciary does
not restrain the commission from discharging the duties imposed by
the legislature or from proceeding to establish reasonable orders or
regulations. 41 This principle is inherent and is a universal. It is implicit in any concept of departmentalization. The pendent, primary
jurisdiction still carries the unshifting, responsibility of decision. Once
the ultimate fact, exercise of discretion, is determined, the answer is
simple. The determination partitions the judiciary. While the consequence attaches easily, the sifting of the underlying, evidentiary data
is complex and difficult. Of course, the proof will make the case and
4 Wall. 475, 499 (U.S. 1866). "It has been suggested that the bill contains a
prayer that, if the relief sought cannot be against Andrew Johnson, as President, it may be granted against Andrew Johnson as a citizen of Tennessee.
But it is plain that relief as against the execution of an act of Congress by
Andrew Johnson, is relief against its execution by the President. A bill
praying an injunction as against the execution of an act of Congress by the
incumbent of the presidential office cannot be received, whether it describes
him as President or as a citizen of a State." Id. at 501.
38 Humphrey's Executor v. United States, 295 U.S. 602 (1935). See also Wiener
v. United States, 357 U.S. 349 (1958).
39 154 U.S. 363 (1894).

40 See Columbia System v. United States, 316 U.S. 407 (1942).
41 Id. at 413.
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procure the result. Our task is not, immediately, of how to prove a
fact but what to do with it upon its disclosure.
Even though the pendant legislative-executive discretion is not
judicially controllable before its conclusion becomes operative upon
the individual, there do attach some limitations upon its conduct from
42
which the Congress and the President are free.
XVIII

The judicial process being the medium of relief from injury, the
occasion arises to observe some of the features which are congenital
with the judicial power of the Unted States. The ancestors make
some contribution. Many times, it seems deplorable that always we
tend to look only at the contest and not the cooperation, at the friction
and not the harmony, when we relate the individual to government.
We have no purpose here to picture a misanthropic government. American government is not such a person. On the other hand, however,
men being involved, neither do we find only ecumenicity in its expression. The conduct of individuals provokes restraints by government
upon their choice. The government may exceed the powers constitutionally conveyed and the commission may exceed the powers its
charter provides, perhaps, in somewhat the same way the individual
abuses his privileges. Their correlation makes up the administration
of law or the administration of government. Observation of a few
of the phases or incidents of that gestation helps in understanding
the habits of the political creature and causes them to seem less mantic
than when the examination begins with the adult. The period is long
and irregular but some factors mark the character growth.
When the Norman administration took office, the area was made
up of largely independent, separate and warring principalities. A
42
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variety of steps taken in nation-building purpose are disclosed in the
continuous process of the administration of government as it comes
to us. For the power-allegiance relation, there was no problem of
power in a military dictatorship. The problem was to make it work.
The introduction of the Norman feudal system provided the plan of a
single, central authority and was rendered facile by treating as traitors
all those who opposed the ascension and forfeiting their property.
Nearly all the land of England passed into the control of the King
who divided it among his followers under the Norman system of
land tenure and military service. It was modified with the intention
of counteracting disintegrating tendencies. The sub-tenants were
obliged to swear fealty to the King as well as their lord, while the
manors bestowed upon his barons were scattered over the kingdom
so that, in no one district, should the territory of any one man be
great enough to tempt him to rebellion. After this state, a system of
law begins to evolve. The barest outline of the strategic features
evolving uniform "law," a single source of a central and national rule,
and the rise of court protected individual rights serves our purpose
here. The latter is reflected in the dilution of military dictatorship
toward popuar government.
The first Henry compensated popular support against his brother
and the feudal barons by the Charter of Liberties, a more liberal document than the Magna Charta, and the granting of charters to borroughs, the board guilds, and various towns. The nationalization was
progressed during Henry the Second. His impartial origin allowed
the fusion of the Norman and the Saxon. The military subjugated
and subordinated the feudal barons. The initial organization by Henry
the First of a judicial system was developed. The seeds of the judicial
part of our departmentalization are nurtured. The judicial duties of
the Curia Regis are separated from the legislative and executive duties
and then divided into Exchequer, Common Pleas and King's Bench.
With the establishment of general standards of prescribed conduct
of a type allowing permanency, two primary features are disclosed.
As the sovereign will promulgated the law, which continues to express
his will and pleasure, the decisional jurisdiction remains undisturbed.
Its expression being fixed and continuous ("permanent"), the only
problem remaining was its application which first contained the matter
of its meaning or interpretation. This meant the finding of the
sovereign king's intention, a non-political detail which becomes the
character and soul of the judicial or adjudicatory function. It was not
the sole feature of the judicial process. There also was implicit, the
meaning or intent being found, that the purpose of the sovereign be
achieved through application to the facts. Execution was congenital
with this agency of government which easily is called the courts.
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There was no standard, however, until the rule should be operative
throughout the realm. Neither would the promulgator be sovereign
unless his will was obeyed. To make it the law meant it must be spread
to all the area and be uniform or common everywhere. This was the
process of nation-building, and the judicial process was the instrument
employed. To effect the common law, i.e., the rule intended to be
common to all, the sovereign's prescription had to be carried to the
provinces and there enforced. The itinerant justices, or justices in
eyre, were established regularly. Later, under the second Henry,
they were succeeded by the judges of Assize and Nisi Prius.43' In 1176,
the country first was divided into regular judicial circuits.4 4 Also,
during this administration, there was enacted much law on real property and procedure for the trial of crimes. The great structural fiber
of the present begins to be woven here; and the looms from which
the cloth is drawn are of the judicial.
XIX
What makes courts the symbol of liberty is not that they are a
source of law. It is, that a rule of conduct being prescribed, it will
be applied with impartial hand and that the injured or accused will
have this stabilizing monitoring. Parallel evolving is the touchstone
of liberty's due process that there shall be a pre-established standard
by which to gauge the charge of wrongdoing or fault. Contrary to
common, misunderstanding, text-book comment, this was not achieved
in the Magna Charta. It is true that it was advanced by its thirtyninth 45 and fortieth 46 clauses. The importance of the "judgment of
his peers" provision is not the fixation of a jury verdict, as we use it.
It is the insistence upon the representationfunction. It is the assertion of the security to individual liberty that there be law and that
judgment be founded upon the truth of the charge of its violation by
judicial determination. What is overlooked is that the legislature might
change the "law" after the fact or direct the punishment. These are
just what the judgment of his peers did for Thomas Wentworth. Fury
4 There were other legal reforms and a rapid expansion and regular establishment of the system of Recognition by sworn inquest, i.e., the finding of facts
by a body of impartial witnesses who represented the sentiment of the local
community, and who were summoned and examined by an official acting
under power of the king's writ. This was a step in the gestation of the
modem jury. It might be noted that in this thing, which now often is called
the "jury," as if it were what we now have, the members were supposed to
know the facts and pass them up. It is not our "jury" until we assemble a
group and accept them because they don't know anything.
44
Lawyer Lincoln cut his milk teeth "riding circuit."
45 "No freeman shall be taken or imprisoned, or disseized, or outlawed, or
exiled, or anyways destroyed; nor shall we go upon him, nor shall we send
upon him, unless by the lawful judgment of his peers or by the law of the
land."
46 "To none will we sell, to none will deny or delay right or justice."
47There just was not such a body at the time.

MARQUETTE LAW REVIEW

[Vol. 42

and vengeance caused an enraged majority of Commons to detonate
a Bill of Attainder under the "wicked" Earl. Under the law at that
time of the conduct complained of, he was disclosed by the record
in Lords to be innocent of the charge. Backed by law, Commons passed
the bill of attainder, a legislative act penalizing for treason without
the need of judicial process. Strafford's head was served upon the
platter of the Magna Charta's judgment of his peers. 48 The value of
this is to disclose the magnitude of America's novel device for the
administration of government and law under our Constitution. 49 In
it is the maximum advance of the concept of law protection instrumented by a judicial to test the charge by the limitation upon choice
existing at the time of the conduct alleged as illegal.
XX
In the meantime, the grist of the adjudicatory process is increasing
in quantity as practice and experience matured the judicial process.
With the first Edward, the executive power is made effective, and the
idea of a representative legislature matures. These have feature in the
two statutes of Westminister in 1275 and 1285, mortmain in 1279,
Merchants in 1283, quia emptores, a legal profession and the Inns
of Court, the year books in 1292, equity jurisprudence with the chancellor becoming the king's minister, representation of the shires and
burroughs in the good or model parliament of 1295, the great charter
was reaffirmed and in the main followed. The judicial machinery itself was improved. The legislative process makes progress with the
long absences of Edward III, with more concern for representation,
auditing of the executive, and the actual exercise of impeachment by
the Good Parliament of 1376. The significance of the suppression of
both the legislative process and the function of adjudication by the
Stuart distills and distributes the conscious purpose to concentrate lawmaking in a representative legislature and secure the person and his
property by a court bound to apply pre-existing law to facts, both
independent and dependent of the executive. These attain constitutional security in the Bill of Rights of 1689 where under previous
land marks as the Charter of Liberties, the Magna Charta, the acts of
Commons under the first Stuart, the Petition of Rights, The Great
Remonstrance usually only promises on petitions of grievances were
obtained. All these color and give backbone and content but something
more important to our observation of the administration of government and law was happening within the judicial.
-8 The King himself faced a predetermined purpose to execute. Something
about breach of oath of coronation was distended to obscure the purpose-ofstate type of retrospective law.
S9See supra note 7, for details of evolution of recognition of why even representing legislator's will must be measured in advance by sovereign restraints
by constitution's stipulation.
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xxI
The problem of enforcing or securing compliance with the law as
it concerns us here has been the same although now the sovereign
hypostatizes his power in representative government and John spoke
for himself. Each has primary jurisdiction but must make its will
effective through subordinates. To go to the country, both must employ
agents. Our problem of ultra vires government action is a little
easier to see in the earlier day. When we speak of making law work
and for this we must employ agents, two consequences are disclosed
by the abuse by the agent of the authority given to him. The first
is the betrayal of the creating source and the second is the betrayal
of those who were to take the law through the agent and who, instead,
are given a substitute of which the agent is the source and may be
whatever his own machinations conceive. The only reason this lesion
may be easier to diagnose in the Norman than the Eisenhower days
is that "empire building" might be suspected more readily in empire
days than in democracy days. In terms of remedy, there immediately
are disclosed two interests, government's sense of self-preservation,
and, about the same, from the victim individual. They are not strange
and unrelated; and, of course, government is concerned that its will
both contain and serve the individual. The first reaches through its
primary self-interest; and, for the second, it gives a cause of action in
its courts. Easy catch words are public and private causes of action
and it is unfortunate that these tend to distinctive emphasis.
The only means by which the king could overcome his physical
limitations was to stretch his arms with hyperbaton agencies of government. They were his hands and their only gripping power as such
must be found in achieving his will. If they did more, the grab was
beyond their jurisdiction and ultra vires. They hold their commissions
from the primary government; and, as sounding boards, intelligently,
must echo its intention. There are three features of their conduct. The
first we have noticed, i.e., they have finished their action and done it
badly with injury to both or either the dominant and the derivative
interests. This type will occupy most of the time of the commission
and differs from the other two in that here it must inquire and apply
some intelligence of its own. This discretion includes the interpreting
of the law, sourcing its jurisdiction and the application of it to facts.
In the other two, the boundary line is seen clearly through the law
glass. On one, the government's purpose to have the hand, its commission, grasp the subject matter is free of doubt. On the other hand,
there is a sign all may read to keep off. We already have noted the
sending of the "courts" to carry the light of law to all the dark provinces so that the single statute should have common operation. Of
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course, it carried the king's writ. Who put it there?50 If the agent
was doing what it should be doing, it was executing the sovereign's
will. It and only it had that deputization. Within the exercise of that
primary jurisdiction, the responsibility of decision is its alone. The
law is done as the sovereign willed. The only commission given to
the judge, the only purpose of sending it out on circuit was to see that
the law, as previously written, was complied with. It was to apply and
not to supply the measuring standard of rule. Because this is the
only office of the judge, the king could trust him, for the judicial
office is only to audit and not to deposit. How it did this is important
to our purpose.
XXII
How so to audit the potential, offending, three varieties of failure
of the commissioner to follow the law supplies its own answer. Where
it is clear he should and has not, tell him to do it. When he is moving
to enter sanctuary, tell him to stay out. Mandamus to action and
prohibition from action upon the inquiry of the common or general
attorney speak for themselves as the attorney general inquires for
both phases of the government's interest. Although its application
is more complex, the answer to the third is about as easy to set up:
as you have acted, we will look at what you have done to see if it is
what you could do. So the auditing writ goes down to the commission,
send us your record! Certiorari, thus becomes the great process in
the administration of government through law. In turn, the commission certifies its return as the record of what it did and how it did it. 51
Again, the caution that, although the character of government has
been transposed from a sovereign government to an agent of the
sovereign, the purpose of the audition of the commission's order remains. A casual glance at Schechter must disabuse any who might
infer we have less interest in canalizing commission discretion within
the banks of pre-established legislative standards. It must be true,
however, that our concern is greater, as a representative government,
in securing the derivative interest of the individual who meets at the
commission level. When the Norman laid his rectifying judicial hand
upon the wandering commissioner, he was preserving his own pro50 The Supreme Court of the United States issued its primary writs in the name

of the President for about one hundred years. Apparently, before it ever
occurred to them that it takes its commission from the sovereign directly
through the constitution and not, as the first courts, from the executive department. When the prerogative writs first were issued through the judicial
process, the executive was the sovereign.
51 Another method was important in establishing the central and primary lawmaking jurisdiction. It is less important to our inquiry. To exterminate an
illegitimate office or to oust alleged illegitimate possession thereof, the king's
writ inquired: by what authority do you act? It is not that quo warranto
has not been important in the administration of government, but only that it
has no such importance to our inquiry as does certiorari. It clears out the
underbrush and weeds.

1959]

ULTRA

VIRES RELIEF

prietary interest. This no longer is a part of us. The fundamental
function remains. The purpose of our popular government to make
effective its will is the same interest which was served when the king's
judge ordered the wayward commission to send up its record to be
audited according to its charter. Whether the motivating interest
transmutes from selfishness to service, the function and purpose are
the same--to secure the rope tying it to the authorizing and creating
source.
Securing the benefits, derivative through the commission to the
individual, comparatively at the beginning, was slight and the giving
of relief to the individual wangled by the commission's ultra vires
conduct was incidental. They are important to our inquiry here as
they give content to the otherwise strobic terms of public and private
causes of action. Environment shaped the operation. The early
courts projected from the hub radially into the provinces were sensitive of the king's mission. What seems to be the explanation of the
evolving process administering law is that while they went forth from
the bosom of the king, they lived among the people and osmosis of
interests and ideas followed.
Upon, for example, great land-law statutes, as they operated between individuals, the function of adjudication is established to interpret and apply the law to derivative legal relations as disclosed by
the facts. This process was the same from the time the king made
any permanent rule for any type of individual conflicting claims and
by it is the conception of the judicial process. Giving the task to what
comes to be, the judge and court relieved the king, personally, of a
burdensome and time-consuming matter in the administration of
government without threat of diminution of prerogative in executive
and legislative action. This is so because it is preserved in the expression of the law and the continuing obligation of compliance with its
rule. This function, preset, was lugged along in the knapsack of the
circuit riding court.
The conduct of courts indicates a diffusion of process which somewhat resembles representation. In the crime cases, we see a progression of discharging technicalities in favor of accused which otherwise
would be more than ridiculous. The sheriff, acting for the crown,
handed up his presentment which might state any of more than five
hundred capital crimes, including catching rabbits. Unless the oath
of the sworn inquest broke, the accused was killed. His chance that
he could break it is not disclosed as wagering odds. The judicial
recognition of discharging technicalities in the indictment alleviated
the sometimes knappish and usually brutal process, a criminal law.
The prosecutor was only delayed, not deterred. He simply brought
the charge again until the predetermined purpose of vengeance was
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achieved. This method of slaughter was nipped when previous jeopardy was allowed to be pleaded in bar. Along the road, the present style
jury with jurisdiction to discharge or acquit regardless of evidence
of guilt was picked up to blunt the savage sword of the king's prosecutor.
These features, plus others, contribute to the initially nominal
interest of the king to follow through the commission to effect the
just deserts of the individual's derivative interest in having the order
accord the law. When the law described a legal relation that the order
denied, a cause of action was allowed the claimant in the modification
and diversification of the auditing certiorari. It carries two features,
namely, did the order trench upon an interest not within the jurisdiction of the commission; and, secondly, was the decision of the commission reached in a permissible manner. The importance and place
of the latter are very great.
The normal processes of trial and adjudication have been maturing
for a long time. The occasion for a prior rule of law to describe the
legal consequence of the operative facts is traditional in the idea of
fairness which has become the due or regular process of administration. The rule of law applied in auditing demonstrates and preserves
the independence of the primary jurisdiction of the commission. It is
not substitutional. The feature of adjudication being incident to the
order, there must be a basis of substantial evidence to support the
order or the commission could pirate power as its spleen might motivate. Precedent is clear from the time the court furthered the representative protection to an accused by setting aside even a verdict of
guilty where there was a lack of supporting evidence before the
jury. The court had no purpose or function of substitution of its
own discretion as if on original jurisdiction, but only to audit the
trial of the commission. It is in substance, merely a trial of a trial,
not a new trial of the issue. If the method of the commission satisfied
the tenets of regularity in the purpose to employ trial to test the truth
of the charge, the due process of law was served. When the court
reaches this, its ultimate fact, it becomes functus officio, and the issue
is res adjudicata in the commission's finding and order. 52 It is thus
that the great auditing process, certiorari, appears upon our national
horizon. Over and over, out of the numerous opinions which describe,
the courts have said with repetition of emphasis that certiorari will
audit any subordinate tribunal, where there is no specially designed
52

"Where any court is erected by statute, a certiorarilies to it." It is immaterial
that the statute does not give authority to the court to issue certiorari for
"by the common law that court will examine, if other courts exceed their
jurisdictions." The case of Cardiffe Bridge and Dr. Groenvelt v. Burwell,
1 Ld. Raym. 454, 469, 91 Eng. Rep. 1202, 1212 (K.B. 1699). "Commissions,"
herein, were courts for this audit.
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review, and set aside the order if the commission has exceeded its
jurisdiction, has been guilty of illegality, or if an error of law has
been committed; but no relief will be had merely because the decision
is counter to the weight of the evidence. The facts are deemed conclusive against the petitioner if the decision certified is supported by
substantial evidence upon the whole record. When that is disclosed,
the responsibility of decision remaining in the primary jurisdiction,
the determination of the commission must be affirmed. The judicial
power cannot review an order if the commission has exercised only a
3
legislative-executive discretion or expressed merely a choice of policy.r
XXIII

Equity jurisprudence, compared to law, is a late comer. Undoubtedly, it has a cross leavening upon the austere and rigid rules of law
procedure and decision. Association with equity and good conscience
should have ameliorative consequence, but it was difficult for Lord
Coke as the chief justice of law to appreciate its contest for supremacy. That contest long delays the cancelling effect upon "law" when
conflicting with equity to leave only the rule of "equity" as the one
rule of conduct until nearly the present day. The rise of the equity
right, however, is of importance to our problem of relief from ultra
vires governmental action. It variously is said that Degge v. Hitchcock 4 tore up certiorari by its historical notes and threw it away. "
It was not the court that was unable to see beyond its own nose. It is
clear from Chicago, Milwaukee and St. Paul Railway Company v.
Minnesota 6 that nothing less than the certiorariauditing will satisfy
constitutional assurance that the order of the commission has office
against the individual's protest. It equally is clear from San Diego
Land and Town Company v. Jasper57 that its scope satisfies our due
process of law, while preserving the primary jurisdiction of the decisional responsibility of the commission. 8 Brimson makes it clear that
departmentalization compels this presentation to the judicial power
because due process requires it, and due process requires it because
the issue of the legal obligation ultimately involves a question of the
meaning of the Constitution which issue of law only the judiciary
53 See generally, Smith, The Judicial Function in Legislative Bodies, 27 VA. L.
REv. 417 (1941).
-229 U.S. 162 (1913).
55 Cf. Jaffe, The Right to JudicialReview, 71 HARV. L. REv. 401 (1958).
56 134 U.S. 418 (1890).
57 189 U.S. 439 (1903).
We stop with
58 "We do not sit as a general appellate board of revision ....
considering whether it clearly appears that the Constitution of the United
States has been infringed. .. ." Id., 446. "We do not feel bound to re-examine
and weigh all the evidence or to proceed according to our independent opinion
as to what were proper rates. It is enough if we cannot say that it was impossible for a fair-minded board to come to the result that was reached."
Id. 441.
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finally can resolve. 59 This is what is so symbolic in the combination
of Ohio Valley Water Company v. Ben Avon Borough6 and Crowell
v. Benson.6" The follow-through is, for the program of administration to be according to law, that the plan must provide a fair opportunity for submitting that issue to a court for determination upon
its own independent judgment as to both the law and the facts. Otherwise, the jurisdiction of the auditor would be derivative and legislative-executive controlled, as in Chicago-Milwaukee, excluding independence of the adjudicatory function according to law. This is the
importance of Crowell v. Benson galvanizing in jurisprudence the
mandate of departmentalization as disclosed in Brimson that a subinfeudated legislative-executive commission cannot pass finally upon the
law question of its own jurisdiction. If it could, as pointed out in
Marbury v. Madison, our constitution would cease to be sovereign
mandate and a sovereign legislature would displace it.62 San Diego
Land continues to disclose that in that auditing new trial is not a
constitutional right. The individual has had his "day in court" in the
commission's trial. The certiorari review audits its sufficiency. It is
a trial of the trial, not a trial of the fact issue.
Chief Justice Hughes spoke for the court in both Crowell v.
Benson and National Labor Relations Board v. Jones & Laughlin.6 3
The latter arises under statute review. That review, as described by
the court, is a better statement of the certiorari correlating function
than most descriptions of certiorari.64 The commission's trial of the
issue of fact is the only trial in the ordinary sense of testing the
truth of the charge by the evidence. The court finds that the commission did it well enough to carry respect and confidence from the
community in the result. There, the judicial power becomes functus
59

Interstate Commerce Commission v. Brimson, 154 U.S. 447 (1894).

60253

U.S. 287 (1920).

61285 U.S. 22 (1932).

"They simply reflect a policy, cf. Crowell v. Benson, 285 U.S. 22 (1932), that
administrative determination of 'jurisdictional facts' should not be final but
subject to judicial review." Byrd v. Blueridge Electric Coop., 356 U.S. 525,
536 (1959).
63301 U.S. 1 (1937).
64 "The procedural provisions of the Act are assailed. But these provisions,
as we construe them, do not offend against the constitutional requirements
governing the creation and action of administrative bodies. . . . The Act
establishes standards to which the Board must conform. There must be complaint, notice and hearing. The Board must receive evidence and make findings. The findings as to the facts are to be conclusive, but only if supported
by substantial evidence. The order of the Board is subject to review by the
designated court, and only when sustained by the court may the order be
enforced. Upon that review all questions of the jurisdiction of the Board
and the regularity of its proceedings, all questions of constitutional right or
statutory authority, are open to examination by the court. We construe the
procedural provisions as affording an adequate opportunity to secure judicial
protection against arbitrary action in accordance with the well-settled rules
applicable to administrative agencies set up by Congress to aid in the enforcement of valid legislation. . . . The facts found by the Board support its
order and the evidence supports the findings." Id., 46.
62
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officio. It has tried the trial. The fundamental element in administration of government being that we have been assured that what the
agent commission said was permissable within the discretion lawfully
vested in it in the public interest. The other side is no less important
to departmentalization, namely, that, by inherent limitation to auditing
of their conduct, the judicial does not absorb the legislative and executive powers by substitutional displacement of the responsibility
of decision.
The statutory process in Jones & Laughlin is the universal pattern
of practice. Although copied from the federal trade commission act,
it is what happens anyhow whether by a statutory review procedure,
by injunction, or by original jurisdiction. Doubt of constitutionality,
when time was of the essence, caused the Congress to stipulate that
challenge of the Interstate Commerce Commission's order should be
addressed to the original jurisdiction of the federal trial court for
trial. The function of audit being demonstrative, all that happens is
a trial of a trial in certioraritradition. This is the substance of what
happens under the older patent office review which statute probably
supplied the suggestion for the act of 1887. It should be recognized
that while the legislature is impotent to reduce the judiciary's audit
to less than certiorari,it has power to add to it and such discretion
by the legislature, whatever its wisdom, is no threat to the division
of office compelled by the Constitution.
XXIV
The important quality for emphasis is the inherent and congenital
division of function which must be preserved. "Certiorari" is of no
concern as such. We have no idolatry to a writ. What is important
in "certiorari"is that it is a symbol of a method by which the intended
scheme of administration of law and government shall be insured to
the governed. Degge v. Hitchcock captures this fundamental in long
view panorama. It is not a rending of the old light switch from its
socket leaving only obscuring fog and to eloign the security of the
individual to legislative-executive caprice. It rather is a purpose of
rewiring to raise visibility by attaching the progress writs to more
65
illuminating and facile current practice.
65 See Kmiec v. Liquor Control Board, 140 At. 2d 133 (R.I. 1958); and Mills
v. Town Plan & Zoning Commission, 140 Atl. 2d 871 (Conn. 1958).
"We find in the evidence before the Secretary ample support for the findings and conclusion reached by him. It may be that some of the evidence was
irrelevant or of little weight, and that some of the reasoning was not persuazive. But mere admission by an administrative tribunal of matters which,
under the rules of evidence applicable to judicial proceedings, would be
deemed incompetent, or mere error in reasoning upon evidence adduced, does
not invalidate an order made by it. . . . It has been settled in cases arising
under the Interstate Commerce Act that if an order rests upon an erroneous
rule of law, . . . or is based upon a finding made without evidence .

.

. or

upon evidence which clearly does not support it, . . . the order must be set
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We have watched the gestation of departmentalization. When the
"courts" first went out on circuit, a cause of action in our present
sense, if it existed, was incidental to the judicial process as an instrument of distributing the king's will as the one rule of conduct. The
disturbing conduct was that of his agent whose assumption of power
threatened the central authority. When the first Stuart's administration began, his House records, as it presses for advancement of the
position of the individual, that privileges and liberties "no less than
our very land and goods shall be as of right." The life and liberty
of our Declaration in 1776 and the fifth amendment's provision for
their due process protection was something yet to be achieved. Coke's
contemporaneous dispute with the chancellor discloses that practice
only was budding. What sticks out is the process or remedy in the
evolution. All books, all authority, properly refer to certiorari,'mandamus, prohibition, and quo warranto as "great" and "prerogative"
writs. Obviously, they were so conceived. Along the way, nothing
else being available, they were bent a bit on occasion to serve the
individual, but probably only with the gesture of respect by the court
that a wise and just king also was served in allowing the derivativesubject protection feature to drip through. Following Coke and the
Stuart, two things transpired. There was an enormous expansion of
private ownership and this was expressed in lands, in chattels, and
intangibles. The merchant, the manufacturer, and the trader, riding
caveat emptor, have unseated the feudal baron to win the field for
industrial competition, with the entrepreneur calling the fouls. Obviously, this evulsion of "property" burst through the old court house
close fenced by the chapitre of John. How often it must have been
recited of right without a remedy, and how silly it must have been
to those who said it. That, as such, perhaps could have been swallowed, but what happened to ownership when a right had no remedy
neither could nor would be tolerated. It is the same period that equity
attains maturity. Architecturally for government and administration
of law, its flexible and elastic quality was designed and employed to
put or restore some sense into law. As equity prevails, when the books
are struck, the product is the equity rule. This whole period is one
of individualism.
As much as saying, our constitutional impulse is to observe and
secure the individual. By then, his "privileges and immunities" are
no less than his lands and goods. Indeed, by Declaration, they were
self-evident and unalienable, and to secure them Governments are
instituted among men, deriving their just powers from the consent of
aside. These rules are applicable also to suits arising under the Packers and
Stockyards Act. But the order here assailed is not subject to any of these
infirmities." Tagg Bros. & Moorhead v. United States, 280 U.S. 420, 442
(1930).
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the governed. This emphasis is so great that, for us, they may be
called original and constitutionally protected rights. The derivative
factor shifts to the agency government, in regard to power, to enter
to modify the norm only when the occasion so to do is disclosed by
the paramount public necessity. We carry this emphasis on the individual and his property (happiness) so far that we repudiate both
the Magna Chartds "judgment of his peers" which hung the noose
and the knife on Strafford and Charles and the original property
or ownership of the King of all things with the privilege to repossess
by purveyances and other exactions by prohibiting taking except for
public purpose and then only upon just compensation-hand and
glove with the eradication of attainder and ex-post-facto. Remedy to
realize right so rapidly expanded and diversified must abort the
cynical cyst of John's common law pleas. The whole prognosis is in
a sentiment of individual rights and remedies. It is not for furtherance but, rather, curtailment of crown's remedies. This does not mean
that the remedy for self-protection shall be lost from our "judicial
power" when sought by the general attorney for popular government.
It does mean that when fuller, fairer means were found to serve the
individual in his new-found glory that atrophy set in on the derivative
feature of the extra-ordinary remedies, the "great, prerogative" writs.
The m6dern remedy to give complete relief, while fairly serving and
preserving all interests, is the injunction. It follows, as of course,
that the administering courts come to say that they will be allowed
only when the individual would be deprived of a right because there
is no adequate, ordinary remedy. This majesty of progress is translated, endorsed, and promoted in Degge v. Hitchcock. The fecundity
of the judicial power to conceive remedy to serve a law-protected
interest of the individual is made realistic. If such an injury were
done, he had "the right to apply for and obtain appropriate relief in
a court of equity. . . ."6 "The fact that there was this remedy is itself
sufficient to take the case out of the principle on which, at common
law, right to the writ (certiorari) was founded."67 The course of
comment runs common among the state opinions.68 Meriting further
accolade as wholesome and vital, Degge v. Hitchcock respects the
doctrine of departmentaization eschewing substitution, under guise
66

Degge v. Hitchcock, 229 U.S. 162, 171 (1913).
Id., 171.
68 Cf. generally: Damon v. Slaughter, (Miss.) 101 So. 2d 342 (1958); Powel
v. State Tax Commission, (Miss.) 101 So. 2d 350 (1958); Ex parte State,

67

(Ala.) 102 So. 2d 908 (1958), cert. den., Ex parte Ervin, 102 So. 2d 350

(1958); Woodside Holmes, Inc. v. Morristown, (N.J.) 141 A. 2d 8 (1958);

Joseph v. Passaic Hospital Association, (N.J.) 141 A. 2d 18 (1958); Commonwealth v. Roberts, (Pa.) 141 A. 2d 393 (1958); Kmiec v. Liquor Control
Board, (R.I.) 140 A. 2d 133 (1958); Mills v. Town Plan & Zoning Commission, (Conn.) 140 Atl. 2d 871 (1958); State Bar Ass'n v. Connecticut Bank,

(Conn.) 140 A. 2d 863 (1958).
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of audit, of the responsibility of decision vested in the subinfeudated
legislative-executive process of the commission.6 9 The rule must be
determined before it can be tested. "Litigation cannot arise until
70
the moment of legislation is past."
XXV
While the so-called doctrine of sovereign immunity may leave
the individual mangled in the machinery of government, pariah, to
lick his own wounds, happily, when he anticipates injury from ultra
vires governmental action, the judicial power will hear him. This is
disclosed by the course of decision. Our individual must present a
constitutionally protected interest and, of course, as he charges
official misconduct, he must make a prima facie showing thereof to
contain the presumption of validity. He must disclose a proximity
of injury, for the purpose of cause of action, the equivalent of injury
incurred. As the court often draws analogy between state government and federal government action, we may employ the reasoning
71
of each under the bicameral sovereignty.
It is the function and not the fiction that is fundamental in attaining the relief. What makes the phrasing so baffling is that the defendant must be grasped as the agent of, and so the sovereign, while
it said that the sovereign cannot be sued. The function is chartered
by the course of decision and it surmounts the dialectical dilemma
to stop official, arbitrary action. In this pursuit, it seems the soundness
of Cooper v. O'Connor7 2 must be accepted. The necessity of attracting capable men, able to make decisions in the course of their office
without fear of personal liability and without being harrassed by
lawsuits, has been thought to outweigh any interest that might exist
in allowing the individual relief against the official for bad official
action. Happily, again, our stop-action, as distinguished from reparation, does not call upon the official in his own proper person to be
the surety of the federal treasurer. This catalyzes sovereign immunity
to sovereign liability without substituting one evil for another. Also,
we shall not ask the judicial to stifle the legislative-executive discre"This would overturn the principle that, as long as the proceedings are in
fieri, the courts will not interfere with the hearing and disposition of matters
before the Departments. To hold that the writ could issue either before or
after an administrative ruling would make the dispatch of business in the
Departments wait on the decisions of the courts and not only lead to consequences of the most manifest inconvenience, but would be an evasion of the
Executive by the Judicial branch of the government." Degge v. Hitchcock,
229 U.S. 162, 172 (1913).
20 Prentis v. Atlantic Coast Line Company, 211 U.S. 210, 228 (1908).
71 "The principle has frequently been applied with respect to state officers seeking
to enforce unconstitutional enactments .... And it is equally applicable to a
Federal officer acting in excess of his authority or under an authority not
69

validly conferred."

Philadelphia Company v. Stimson, 223 U.S. 605, 620

(1912).
7299 F. 2d 135 (D.C. Cir. 1938), cert. denied, 305 U.S. 643 (1938).
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tion or primary jurisdiction. All the7 3 individual needs is to stop
operation after the action is determined.
The glory of the concept of certiorari is that it is a vital process
holding agencies of government within their fences and securing
to the individual both the validity of control and the fairness of its
practice. As the practice includes testing the truth of the charge by
trial, it should be clear that two types of situations arise on court
review of commission determination. When the individual has had
his day in court, all of the features of appraisal of the probative
worth of conflicting evidence must be assumed to have been considered
in the decisional discretion of the commission. It needs only to be
tested for substantial support in the record. It often is charged that
the court reviewing disregards this universal. Certiorari commands
that a trial in the commission be respected, but it never confirmed a
dooming. Indeed, its whole energy may be directed to the contrary.
It even tests the non-judicial agency's conclusion by audit for substantial evidence. If there is a right to trial, where there has been no
trial in the commission, of due course, the court must weigh the
evidence. Failure to distinguish the restriction implicit in the program
of correlation in the function of certiorari to a trial of a trial from
the review of executive-legislative decree not founded upon a day
in court compels the conclusion that judicial review contains the
purpose of the judge to substitute his solution for the statute or regulation. Where there was no trial, a right to trial may require the
court to supply it. This is the same due course that is involved in
a trial of a trial. Unfortunately, the proper weighing of the evidence
by the court in the no-trial case tends to infect the review of the trial.
The distinction between the two types of method is reflected in
Columbia System v. United States.74
Equity with declaratory judgment preserves the wholesome and
supplements the deficiency of relief.7 5 Certiorarimerges into modem
remedy audit which interests are in jeopardy from lack of remedy.
"In these circumstances we think respondent was entitled to resort
to equity in order to obtain a judicial review of the questions of the
validity and effect of the Commission's determination purporting to
fix its status." 78 Certiorari,through modem remedy, continues to be
"The complainant did not ask the court to interfere with the official discretion
of the Secretary of War but challenged his authority to do the things of
which complaint was made. The suit rests upon the charge of abuse of power,
and its merits must be determined accordingly; it is not a suit against the
United States." Philadelphia Company v. Stimson, 223 U.S. 605, 620 (1912).
74316 U.S. 407 (1942). Cf. Shields v. Utah Idaho R. Co., 305 U.S. 177 (1938);
and Amalgamated Workers v. Edison Co., 309 U.S. 261 (1940).
75 "Equity jurisdiction may be invoked v'hen it is essential to the protection of

73

the rights asserted, even though the complainant seeks to enjoin the bringing

of criminal actions." Shields v. Utah Idaho R. Co., 305 U.S. 177, 183 (1938).

76 Id. 184.
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the venturi, auditing writ. Its roots of principle remain firm, as Degge
v. Hitchcock confirms.77
XXVI
Equity and injunctive relief absorb and expand the individual's
remedy, previous derivative, into a primary feature of a department
of government. Its reach may expand or contract to serve constitutionally-sourced public policy as the facts disclose. It is this and not
jurisdiction that explains the story of the two causes from the single
transaction in the federal courts, i.e., where a federal and a nonfederal matter arise from a single transaction. The type with which
we are concerned is where there was a claimed violation of the
78
Fourteenth Amendment. The pattern in Bacon v. Rutland R. Co.
and Siler v. Louisville & N. R. R.,7 ' at a first glance, seems the reverse of that disclosed in Railroad Commission of Texas v. Pullman
Company;80 but the substance is the same. Injunctive relief is given
in both situations. The projection of Bacon v. Rutland through Prentis
v. Atlantic Coast Line"1 disclosed, pragmatically, that the national
policy of our bicameral system of perpetual union of perpetual states
was being dismembered. The automatic, federal injunction had been
tempered by old Section 266 of the federal judicial code in the 1910
and 1913 amendments. But the jurisdiction was not diminished. The
running of the federal injunction served no affirmative interest of
the federal government and paralyzed a primary state interest. As
the Congress could and had put the business before the federal court,
there was no choice but to express it. The court possessed injunction
power and had to exercise it, but the injunction is in the hands of a
government agency to be employed wiithin and serving constitutional
policy and not contradicting it. A cause of action for relief was
stated. s 2 The injunction jurisdiction came to the judicial power with
its congenital qualities and this includes not only that it is not issued
as of course but only upon a showing that damages are not adequate
protection for the plaintiff's right, that the injunction is enforceable
without too much supervision, and that no other public policy prevents
or cuts across its logically projected reach. Recognition of the undermining of the effectiveness of state government, a qua, Texas
Railroad Commission v. Pullman Company, merely held back its
77 229

U.S. 156 (1912).

78 232 U.S. 134 (1914).
79 213 U.S. 175 (1909).
80 312 U.S. 299 (1914).

82 211 U.S. 210 (1908).
82 "This court held [in Siler] that the Circuit Court, having acquired jurisdiction
by reason of the federal question involved 'had the right to decide all the
questions in the case, even though it decided the Federal questions adversely
to the party raising them, or even if it omitted to decide them at all, but
decided the case on local or state questions only.'" Hurn v. Ousler, 289 U.S.
238, 243 (1933).
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hand f or the appropriate application of the State's adequate, equity
relief.8 3 The combination, in distribution, however, continues to confirm stop-action relief from the threatened ultra vires injury; and
Alabama Public Service Commission v.Southern Ry. Co.8 4 capitalizes
the constitutional sufficiency of the certiorari review already demon85
strated in San Diego Land and Town Company v. Jasper.
It also
is clear that the modern remedy to the individual has absorbed, with
certiorari,some of the features of quo warranto.
XXVII
As we progress toward conclusion, other terms begin to crowd
upon us, i.e., parties, interest, standing, etc. These are but syndromes
of the fragmentation of a cause of action. A cause of action does not
consist of facts but of the unlawful violation of a right which the
facts show. The facts are merely the means and not the end. They
do not constitute the cause of action, but they show its existence by
making the wrong appear. The elements of the cause of action were
grounded by Marbury v. Madisons8 and anchored by Muskrat.7 Variance is disclosed in the factual difference between Frothingham v.
Mellon88 and United States v. Butler. 9 Facts disclosing a cause of
action are a composite. Fron one case to another, one or more elements may be deficient. Cases are not spontaneous. The situation
with which we are dealing involves a serious charge against public
office. There must be a legally protected interest in the protestant
which is threatened with substantial, unprivileged injury. In this
sense, "standing" and "interest" tend to merge. He who asks the
relief, must be the one who has the interest. He is not his brother's
keeper, here. What is important in correlation of the cases is to keep
in mind that the main reason injunction moves "certiorari" over is
that it has no metes and bounds monumenting to ancient, fact applications, but is a vital and adjusting one for application to what may
rise in current experience to absorb new grounds for protection.
Failure to discern the accordion and growth quality of cause of action
fact grouping explains how sometimes otherwise able exposition assumes a carping, synodicon tone.90 That the cases present no precise,
83

Cf. Chicago v. Atchison, Topeka and Santa Fe Railway Company, 357 U.S.
77 (1958) : "We see no ambiguity in the section which calls for interpretation
by the state courts.... Remission to those courts would involve substantial
delay and expense, and the chance of a result different from that reached
below, on the issue of applicability, would appear to be slight."

341 U.S. 341 (1951).

85 Supra note 57.
86

1 Cranch 137 (U.S. 1803).

87Muskrat v. United States, 219 U.S. 346 (1911).

88 262 U.S. 447 (1922).
89 297 U.S. 1 (1936).
90 Cf. Davis, Standing to Challenge and to Enforce Administrative Action, 49
CoL. L. REv. 759 (1949).
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exact, syllogistic progression, or that there may be some parallactic
preception between fact patterns may be true but, even so, they disclose
a vital not a moribund body of law. If relief were ossified in past
facts, there would be occasion for alarm.
The downward distribution of the prerogative feature of certiorari
and the other great writs to afford the individual relief from injurious
misconduct of the commissioner is reflected in many types of actions
originated in terms of public causes. Our emphasis upon the representative compels recognition of the private remedy when, i.e., "practices never heretofore regarded as opposed to good morals become
characterized by deception, bad faith, fraud or oppression, or as
against public policy because of their dangerous tendency . .."'and
appropriate for governmental correction. When Congress enacted,
in 1893, the Safety Appliance Act, it imposed positive responsibility
upon the Interstate Commerce Commission but it made no provision
creating a private right in favor of anyone. Long before such provision was stipulated in the Employers Liability Act, the court observed
92
that the individual could recover under the Safety Appliance Act.
This is done under the Railway Labor Act.9 3 Individuals have derivative relief from the National Labor Relations Act which speaks of
enforcement by the Board.9 4 This rise of remedy, or more accurately,
the rise of recognition of legally protected interest often explains or
supplies, the standing, parties, or interest to give a cause of action
against the commission orders.
XXVIII
Perhaps, the phenomenon of conception and gestation of a cause
of action can be mirrored best from the discussion which, sooner or
later, evolves in an "administrative law" convention. If it does not
so start off, there soon is picked up, for no very good reason, the
familiar cases, Darling Apartment Company v. Springer9 ' and Gilchrist v. Bierring.96 They are license cases, the first for liquors and
the second for a school of cosmetology. In both, the individual was
pursuing chosen means of earning a living for his family. In the first,
a ruthless, ex parte forfeiture was approved; in the second, it was
held that the destruction only could follow notice and hearing. From
91 Federal Trade Commission v. Gatz, 253 U.S. 421, 427 (1920).
92 Johnson v. Southern Pacific Company, 196 U.S. 1 (1904). See St. Louis, etc.
Ry. v. Taylor, 210 U.S. 281 (1908), at 294-5.
93 Virginia Ry. v. System Federation No. 40, 300 U.S. 515, 544-545 (1937) ; and
Steele v. Louisville & N.R.R., 323 U.S. 192, 207 (1944) ; Turnstall v. Brotherhood of Locomotive Firemen and Engineermen, 323 U.S. 210 (1944).
94 American Federation of Labor v. Watson, 327 U.S. 582, 591 (1946). Injunctions are common place under the Fourteenth Amendment and the commerce
clause. See also Note, Federal Jurisdiction in Suits for Damages Under
Statutes Not Affording Such Remedy, 48 COL. L. REV. 1090 (1948).
9522 At. 2d 397 (1941).
96 14 N.W. 2d 724 (1944).
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there, the stories start. One theme goes something like this: summary
revocation of a license of a business or profession which the state
has an absolute right to prohibit is a sound exercise of discretion,
while, on the other hand, a requirement of notice and hearing is
necessary to meet the standards of due process of law where the
business or profession is considered "legitimate." This, in turn
spores things inherently evil and vicious to be distinguished from
those now called benign. While the mists of these allusions, veiled in
allegory, steam from the discussion, a-l the while, the big dog is under
the table.
We have observed the rise of the public servitude, as in Munn v.
Illixois, making an activity or business liable to a restrictive rule upon
the choice of conduct available to the individual. This is a power
inherent in all government to act by general law for the common good
and we call it the police power. Proof of the legislative or governmental jurisdictional fact may be more difficult for the control of
the retail sale price of artificial ice than it is for opium but the ultimate fact function is the same in each. With this in mind, it seems
pretty clear that the break-out in the cosmotology as distinguished
from the grog shop has some other explanation. That the old man
stops on the way home from work and has a rum at the grog shop
clearly is a subject of police power. The legislative inquiry before
cosmotology licensing was begun disclosed evidence, of disease, vermin, burning, poisoning, white slave recruiting, etc., not to mention
general character assasination by irresponsible persons. What would
happen to mamma there well might result in a take-home load far
more serious to the public health, safety, and morals than occurred
to pappa who paused for a few beers. The obvious from common
knowledge contradicts that the grog shop was only vicious while the
cosmotologist emporium was benign only.
Some explanation appears from the licensing function. It is
ancient, probably preceding property, i.e., ownership. Early feudalism
itself was a sort of a licensing of land or rather the use of land. As
the King owned everything, he could allow any degree of enjoyment
he pleased to the indvidual. This appears to anticipate property and
possessory rights. Some things as lands and goods became as of right
and inheritance. Some possessory right and control remained in the
King. It should be recalled that many offices were included in incorporeal hereditaments. Quite naturally, there is hang-over emphasis
upon the licensee that he enjoys only a privilege, terminable at will
by arbitrary act, as distinguished from an ownership of property secured by law from forfeiture. It is not our concern here what the
social, economic, and political aspects are but, even so, it is a bit startling to note that zoning powers makes even present land enjoyment
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subject to at least some degree of licensing.9 7 The two cases we
started with are not to be distinguished on license of bad things and
license of nice things but the recognition of the rise of a cause of
action where the interest is disclosed as substantially the same as
what always has been called protected property; and, to that extent
Gilchrist v. Bierring overrules Darling Apartment Company v. Springer. The problem did not start nor end with them and they are only
symptoms of what always has been going on in the genesis of law
as the securing function of government.
XXIX
We need not trace out every step from first to last. We saw it
start, and we have it now. It is enough to trace the recent development
or, more accurately, the application. An easy point of entry to start
is the Japanese Immigrant Case,98 with progressing focus upon Goldsmith.99 They disclose the principle in the ground and the reason.
We are observing the situation when the injured individual moves
from no relief to remedy. What gives it the emphasis is the assertion
by proponents of efficiency that the legislature can make the legislativeexecutive conclusion of the commission finally determinative. Can
we hold in mind that this is but an astute phrasing of legislativeexecutive sovereignty. It sometimes appears in statutes in such words
as the commission's action shall be final, but some times it is spelled
out into express prohibition of judicial review. If there is no constitutionally protected interest, it follows that the dooming rests in
discretion. At the start, it must be clear, however, that, if the individual has such an interest, the question of the legality of the restriction
itself and, in association, the manner of its determination, are questions of law which must have audit before the law department. "The
doctrine of the separation of powers was adopted by the Convention
of 1787, not to promote efficiency but to preclude the exercise of arbitrary power."'' 00 Chicago, Milwaukee and St. Paul Railway Co. v.
Minnesota'0 ' makes it clear that such an audit is of right, 02 and it is
0

confirmed by Brimson.13
Cf. from Village Euclid v. Ambler Realty Co., 272 U.S. 365 (1926) to Matter
of Harbison v. City of Buffalo, 176 N.Y.S. 2d 598 (1958).
98 189 U.S. 86 (1903).
99 Goldsmith v. Board of Tax Appeals, 270 U.S. 117 (1926).
100 Myers v. United States, 272 U.S. 52, 293 (1925); "The purpose was not to
avoid friction, but, by means of the inevitable friction incident to the distribution of the governmental powers among three departments, to save the
people from autocracy." Id.
101 134 U.S. 419 (1890).
102 When the legislative-executive conclusion is attempted to be made final "It
deprives the company of its right to a judicial investigation, by due process
of law, under the forms and with the machinery provided by the wisdom
of successive ages for the investigation judicially of the truth of a matter
in controversy, and substitutes therefore, as an absolute finality, the action
of a railroad commission which, in view of the powers conceded to it by the
9
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The draft and the immigrant cases move along in pattern. It is
important for perspective to retain in view a variety of situations, for
temper flares out of particular examples. 04 We can escape this disruptive factor if we keep remembering our individual as if innocent
and being falsely charged or condemned.
The character, in itself, of the interest claimed may be material
to the result, and an easy manner of differentiation is original and
derivative. It seems pretty easy to transpose the Declaration's "life,
liberty, and happiness," these held unalienable, with the Fifth's "life,
liberty, and property," immunized from interference unless the condition of due process of law and just compensation be satisfied, and
identify them as the subject matter of Munn v.Illinois. These lands
and goods and lives are held as of right precedent to government's
jurisdiction. The right starts before the power and can be modified
only in terms of the rise of the public servitude. The other type is
where nothing exists prior to action by the government. Being government created, the situation is reversed. Anything the individual
receives is derivative from discretion. The government can condition
it as to quantity and duration. As it stands in the position of a grantor,
the tenure is as it stipulates. The similarity is spontaneous. Whatever
is vested, although by grant, in enjoyment is done by law and can
be terminated only according to law. 10 5
XXX
The court has told us, when the issue is the protective reach of the
Fourteenth Amendment to secure the indvidual from ultra vires state
action, then the measure is not the enumeration of the Bill of Rights
but those matters considered fundamental to the ordered liberty of a
state court, cannot be regarded as clothed with judicial functions or possession of the machinery of a court of justice." Id. 458.
103Interstate Commerce Commission v. Brimson, 154 U.S. 447 (1894).
104 Here, we are not raising armies or promoting the advance of aliens to our
shores. We are concerned with fundamentals in popular government. Thus,
although we abhor both draft dodgers and seditionists, we should remember
that neither have we any love for murderers, yet, we built our restrictions
on executive condemnation about those charged vith crime.
Of course, the great issue is the application of trial to determine truth
when the charge is of evil.
105 All soldiers were given the right to insurance "and the relation of the government to them if not paternal was at least avuncular. It was a relation
of benevolence established by the Government ...

."

White v. United States,

270 U.S. 175, 180 (1926); but "the due process clause prohibits the United
States from annulling them . . .

."

Lynch v. United States, 292 U.S. 571, 579

(1934). See Burco, Inc. v. Whitworth, 81 F. 2d 721 (1936), cert. denied,
297 U.S.724 (1936).
When the government isdealing with itsown possession, the lines of
departmentalization are not causational. See United States v. Grimaud, 220
U.S. 506 (1911). Cf. Panama Refining Co. v. Ryan, 293 U.S. 388 (1935)
and Schechter v. United States, 295 U.S. 495 (1935). See also, Hampton v.
United States, 276 U.S. 394 (1928), and Panhandle Co. v. Highway Commission, 294 U.S. 613 (1935). Cf. Louisville Bank v. Radford, 295 U.S.
555, 589 (1935).
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free people living under a system of representative government. 10 6
Probably, when we say property, we mean something valuable and
valuable means something worth while or desirable. It is desirable
because it is the means to supply food and clothing and shelter. It is
the means of security to the individual for his home and his family,
for his identity, and for his personal stability; and, in turn, for the
stability of society. One does not eat Black-acre, but its ownership
expresses the national policy phrased in "life, liberty, and the pursuit of happiness.' 10 7 We also should bear in mind, as we move along,

that many courts have said, as various types of license plans were
invalidated, that to engage in business or to employ his hands is a
natural or God-given right. 0 8
We are concerned with a reappraisal of the grog shop and cosmotology licenses. For the point, we assume a valid exercise of the police
power and that a license can be employed as a reasonable means of
administration. What we want to attack is the idea that a licensee
never has more than a privilege forfeitable by arbitrary, ex parte
action of a commission. Two recent cases light the way, one from
the court of Cardozo and one from that of Chief Justice Vanderbilt.
The first explains the idea of a legally protected interest, and the
second demonstrates its application to the grog shop. The interest
before the court in Hecht v. Monaghan'0 9 was a hack driver's license.
The issue is right to notice and hearing before revocation. The rule
long has been recognized that where property is taken by quasi-judicial determination of a commission, due process of law requires that
the individual affected be given notice and an opportunity to be heard
before the final taking. However, despite the general rule, summary
action had been permitted with respect to regulatory measures enacted
under the police power and the typical case had been the licensing
statutes. Such exception was justified on the ground that a license
to engage in a regulated business is not property, but privilege; and
it was so with a milk dealer's license, 110 a liquor license,"' and a dance
hall license." 2 The function of constitutional law is further demonstrated in Hecht v. Monaghan in explaining the judicial relationship
to the legislator's phrasing. Previously, when due process requires
106 Palko v. Connecticut, 302 U.S. 319 (1937).
We may pass by incident interest for museum use, etc., of property for
exhibition purposes.
A recently retired justice of the Supreme Court won considerable attention while still in the Senate by appealing for the idea of property by saying that hungry people cannot eat the Constitution.
108 One, with a phrasing more eloquent than appetizing, called the God-given
right of a man to earn his bread in the sweat of his brow.
109 307 N.Y. 461, 121 N.E. 2d 421 (1954).
110 Lodes v. Department of Health, 189 N.Y. 187, 82 N.E. 187 (1907).
" Yates v. Mulroney, 245 App. Div. 146, 281 N.Y.S. 216 (1935).
112 Ritter v. Wallace, 160 App. Div. 787, 145 N.Y.S. 1041 (1914).
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notice and hearing, it must be provided in the statute, the validity of
which will not be saved by implying the requirement of notice and
hearing. A fresh approach is disclosed on both points. As to the revocation of the cabby's license, the court holds, firstly, that the license
is a property right within the protection of the due process clause,
which requires notice and hearing in a revocation proceeding; and,
secondly, that where the exercise of a statutory power adversely
affects property rights, the court will imply the requirement of notice
and hearing when the statute is silent. As a liquor license was involved,
Mazza v. Cavicchia113 even better demonstrates the rise of a cause of
action as worth-while interests are mirrored in the customs and mores
of the times. The demonstration of vitality in both disperses any
thought that earlier decisions would resolve into effeteness from past
application. The growth factor, although delayed, carries through.
XXXI
Before going on to the draft cases, it may be well to notice that
this rise of legally protectible interest is transcedent not just transitional. L 4 Perhaps due to the brevity and so obscurity of its expression,
one of the most avulsive is the least observed. Having in mind the
travail of labor's collective bargaining from crime to constitutional
right, its phosphorescense is captured in Texas & New Orleans Railroad Company v. Railway Clerks."5 Labor's disability had been the
lack of property interest which operated to give employers injunctive
protection and contempt execution." 6 The objection that it was absent
was answered: "It is not necessary in the present instance to show a
property interest in the employees in order to justify the court in
granting an injunction, we are of the opinion that there was such an
interest ...

.""7

The merit of Hecht v. Monaghan implying the re-

quirement of notice and hearing into a silent statute is that the national
policy of fundamental fairness is captured in the process of administering law and the administration of government. This factor long
had been demonstrated by the Supreme Court and the Japanese Iminigrant Case"18 is a good example. It was a while before it was applied
both ways with the alien but there is factual emphasis in deportation
which is lacking, at first look, in exclusion cases. As one usually is
at home, a claim of citizenship carries an inference of foundation not
obvious in one only knocking at the gate as he arrives from foreign
"3

105 A. 2d 545 (N.J. 1954).

114 The early development of right and remedy has been observed as we came

along.
125 281 U.S. 548 (1930).
216 Gompers v. Buck's Stove and Range Co., 221 U.S. 418 (1911).
11 Id. 571.
318 189 U.S. 86 (1903).
See Steele v. Louisville & Nashville Railroad Co., 323 U.S. 192 (1941)
where remedy is supplied to serve the recognized interest or "property."
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soil. Being here and claiming it as home was enough to raise a justiciable issue, even in the silence of the statute. Equally striking, with
Texas & New Orleans Railroad Company v. Railway Clerks and the
Japanese Immigrant Case, in demonstrative application is Goldsmith
v. Board of Tax Appeals.119 A police power licensee was recognized
as having a right to court hearing on his interest under the license.20
An extreme of license power is expressed radio stations control.
There, legislation cradled the infant industry. Early cases, in passing,
referred to admission and demission of the licensee in terms of a
ruthless discretion in the Commission. 1 21 However, it is not long
before the situation of Hecht v. Monoghan, the Japanese Immigrant
Case, and Goldsmith come to focus. In both Federal Radio Commission v. Stromberg-Carlson Mgf. Co.1 22 and Courier-Journal Co. v.
Federal Radio Commission,12 the commission was reversed on the
ground that full process must be afforded applicants for licenses, all
parties must be appraised of the evidence submitted or considered,
and must be given opportunity to cross-examine witnesses, to inspect
documents, and to offer evidence in explanation or rebuttal. Commission action in deleting or changing a station's facilities must be taken
deonly as a result of a hearing after due notice upon issue clearly
4
fined. The principle is recognized and expanded in later cases."
119 270 U.S. 117 (1926).

"It is not objected that no opportunity was given the petitioner to be heard
in reference to the charges upon which the committee acted in denying his
admission to practice. We think that the petitioner having shown by his application that, being a citizen of the United States and a certified public
accountant under the laws of a State, he was within the class of those entitled to be admitted to practice under the Board's rules, he should not have
been rejected upon charges of his unfitness without giving him an opportunity by notice for hearing and answer. The rules adopted by the Board
provide that 'the Board may in its discretion deny admission, suspend or
disbar any person.' But this must be construed to mean the exercise of a
discretion to be exercised after fair investigation, with such a notice, hearing
and opportunity to answer for the applicant as would constitute due process."
Id. 123.
121 Federal Radio Commission v. Nelson Bros. Bond and Mortgage Company,
289 U.S. 266, 279 (1933). "No question is presented as to the power of the
Commission, in its regulation of interstate commerce, to regulate radio comThe commission has been set up as the licensing authority
munications ....
and invested with broad powers of distribution in order to secure a reasonable equality of opportunity in radio transmission and reception." Id. 282:
"That the Congress had the power to give this authority to delete stations
...is not open to question. Those who operated broadcasting stations have
no right superior to the exercise of this power of regulation."
120

12 289 U.S. 283 (1931).

F. 2d 614 (D.C. Cir. 1931).
recognition of justiciable issue on claim of "property" is pronounced
in view of the silence of the statute about intervention. In these cases, the
court, allowing the cause of action, bases it in the phrasing, the necessary
"legal interest." Federal Communications Commission v. Sanders Brothers,
309 U.S. 470 (1940); Scripps-Howard Radio v. Federal Communications
Commission, 316 U.S. 4 (1942); Federal Communications Commission v.
National Broadcasting Company (KOA), 319 U.S. 239 (1943) ; Ashbacker
Radio Co. v. Federal Communications Commission, 326 U.S. 327 (1945);
etc. See especially, Columbia System v. United States, 316 U.S. 407 (1942).

.2346

124The
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As we observe the rise of right, the examples are only symptomatic of what pervades the whole. The ones used are drawn from
areas where there had been said to be no protected interest, and, even
in those, there is no purpose to exhaust but only to demonstrate. It
probably was true, i.e., the stuff of the thing, that when there was no
remedy there was no right. The cause arises when it commonly is
felt strongly enough that both should exist and concur. The draft
cases are demonstrative in connection with the excluded immigrant.
They correlate readily as a basic fact articulates each; and, when the
interest is discovered to be of significance to a system of law, the writ
which is not an appellate device is drafted to review the commission's
order.
Hope of maintaining temperate approach is increased if we will
keep the language and function of the sixth amendment in mind as
we mix in these temper cases. The valuable interest it seeks to protect
is innocence, as it applies the judicial department's trial to the one
charged with murder. Probably, this is the cue to the concept of the
licensee and the police power statute. As moratorium can modify
1 25
it foleven the specific, constitutionally protected subject matter,

lows that any primary, original right is vulnerable to the rise of the
public servitude explained in Munn. As long as regulation is the
exception and freedom from regulation continues to phrase the national policy of both a politics and an economics of individualism, before
the facts can be found to justify the legislator's judgment, it must
appear from the whole that the regulation restricting the individual's
previously free choice be reasonably related and applied to some actual
or manifest evil. The issue is the familiar one to test the constitutionality of a statute. We want, now, to run around to the other end for
a look.
We presently, are concerned with the situation after a valid, police
regulatory statute has been enacted, and concern ourselves with the
individual within its toils. For the first instance, the situation is reversed. However much the presumption of continuing state of facts
helps the individual to prove the legitimacy of his business as he
attacks the constitutionality, the fact now is resolved against him, but
the State did not find that we do not want grog shops, or schools of
cosmotology, or cabbies, or radio stations. On the contrary, it has
found affirmatively that we do want them, but upon the conditions
specified. It was not the whole thing but only some of its practices
that were proscribed; and, to insure against recurrence, supervision
through license is the condition of doing the business. The State so
finds and asks the individual to satisfy the condition and to supply
the service. What seems, usually, to be impossible of concept is to be
125 See supra note 1.

MARQUETTE LAW REVIEW

[Vol. 42

able to see that, so conditioned, the state finds the grog shop proper
and desired; and that the stigma of evil which made it vulnerable
to the statute now has been resolved. What constantly is encountered,
however, is that most people still argue the "evils of drink" as a
ground for denying or forfeiting the license. That was a proper
factor to address to the legislator's discretion before he made the
decision to employ the license machinery and continue the business.
This is the platform upon which the licensee must mount.
The decisional characterization of the business by the State in
enacting the statute is that the business is dangerous, but it designed
a door through which virtuous may pass. It is objective that the individual must come forward with enough to make a prima facie showing
that he satisfies the condition. When he has done that, he is in the
clear, cleared of evil association; and the commission which charges
him with evil must at least rebut the licensee's prima facie case or its
6
cancellation will be arbitrary and ultra vires.2
All the draft acts starting with 1917 contain some provision designating some particular action ifi the selective service machinery as
"final". Through all of the World War, and long after, in the face
of all "authority," I contended that "final" could only mean that the
legislative-executive process had ended and the cause was ripe for
judicial audit. The authorities said that the Congress had made access to the judicial power impossible by saying the decision of the
draft official "shall be final". To make the point, I used the example
of the person of one upon whom venerable years have been piled so
long that no one could question from common knowledge that he is
an old man. All know and all respect John Nance Garner. The draft
laws, for example, say that young men of twenty-one to thirty-two,
etc., shall be soldiers. The second example, to open reason, was anyone's thirteen-year-old sister. In each case, the recruiting officer declares, "You are a young man of twenty-one years, and, therefore, I
declare you a soldier in accordance with the Selective Service Law."
We need not ask if the Congress could have said everyone shall be
a soldier. We know it did not. It said the public interest called for
selection in the struggle for the nation's survival. The first step in
correlation with The Japanese Immigrant Case and Goldsmith came
in Estep v. United States.12 7 The so-called Estep rule that a draft
classification is final unless it has no basis in fact was further processed in Dickinson v. United States 2" to require the commission to
126 Munn made it clear that even the primary legislature could not make it so by

merely saying it is so.
U.S. 114 (1946). A jurisdictional issue is recognized "if there is no
basis in fact for the classification which [the commission] gave the registrant." Id. 122.
128 346 U.S. 289 (1953).
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produce affirmative evidence to rebut a registrant's prima facie showing of exemption as a minister of religion.129 United States v. Nugent, 30advanced the recognition of the hearing requirement and held
that statutory and constitutional policy of a fair hearing are not violated by the failure of a hearing officer to produce an FBI report for
a registrant's inspection; but its language lends support to a registrant's contention that a full resum6 of all adverse evidence in the
FBI report must be given to the registrant. By the time we move
132
through Witmer v. United States'3 ' Sicurella v. United States,
33
34
Simmons v. United States, and Gonzales v. United States, it is
clear that the draftee has a legally protected interest, justiciable in
nature, and which carries trial right to a "meaningful hearing."' 135
The facility of remedy is advanced for the alien under deportation
orders in Shaughnessy v. Pedreiro.13 6 Our interest is in what has
transpired in the situation in which our beloved John Nance Garner
returning home from wandering in a foreign land is met at the gate
by the immigration agent and told he is a Chinaman and to go home.
Because the Japanese Immigrant Case only said that the commission's
order could not be enforced without judicial auditing if they were
trying to throw him out after being lawfully inside, the "rule" was
drawn that even the citizen turned back at the gate would not have a
"Chinaman's chance." By Brownell v. Tom We Shung,3 7 the latch
string to the court seems to have been left out to him to prove his
facts of citizen's right to come home from wandering in foreign
strand. The court's inability to "believe that the constitutional status
of the parties requires that the form of judicial action be straightjacketed" does not sound provincial.
On appeal from a denial of a conscientious objector exemption, the normal
procedure is for the FBI to submit a report to the Department of Justice
which holds a hearing and forwards its recommendation, with or without a
resume of the FBI report, to the appeal board. The board must consider
but is not bound to follow the recommendation under the Universal Military
Training and Service Act, §6(j).
130 346 U.S. 1 (1953).
3.31348 U.S. 375 (1955).
132 348 U.S. 385 (1955).
'33 348 U.S. 397 (1955).
1- 348 U.S. 407 (1955).
'35 Cf. Opinion of the Justices, 113 A. 2d 114 (N.H. 1955); Toft v. Ketchum,
113 A. 2d 671 (N.J. 1955); and Coleman v. Watts, 81 So. 2d 662 (1955).
It is a short walk from these cases to Jencks v. United States, 353 U.S.
657 (1957).
13 349 U.S. 48 (1955). See also, Dessalernos v. Savoretti, 356 U.S. 269 (1958).
237 352 U.S. 180 (1956).
See Wellman v. Whittier, 259 F. 2d 163, 168 (D.C. Cir. 1958), where
"shall be final" finally is decoded for the Veterans Bureau. See supra note
105; accord, City of Lawton v. Akers, 333 P. 2d 520 (Okla. 1958).
"Even where judicial review is proscribed by statute, the courts have the
129

power and the duty to make certain that the administrative official has not
acted in excess of the grant of authority given him by statute or in disregard of the standard prescribed by the legislature." Guardian Life Insurance Co. v. Bohlinger, 124 N.E. 2d 110, 114 (N.Y. 1954).
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XXXII

So much time has been required regarding the interest because,
if the individual had nothing worth protecting, there would be nothing
to adjudicate.238 No less important to justiciability is the requirement
of parties. The enigma lies between immunity from suit of the
United States, and that, if the interference is not the projection of
the government, there is no ultra vires action. When the restraint is
Congress imposed, no one seems even to consider that it is the act of
the "sovereign" which is challenged in suit on unconstitutional statute
and such suits are common as carrots. The resolution of the enigma
seems to rest somewhere between the ideas expressed in Ex parte
3 9
Young and in Williams v. Fanning'
when the power of government
is subinfeudated to the commission. In between and about them move
the features of discretion and departmentalization. Here, again, is the
importance of feeling of the function of governance, that it is the
administration of government or the administration of law generically,
not "administrative law," that new, strange, and segregated, special
subject. The first general analytical exhibition of function is in Marbury v. Madison. The interest was found, the legislative-executive
discretion was completed, the proximate officer was received as defendant; and, the power being in issue of the nation's government to
state the rule, the rule having been stated finally, it raised the judiciary's office to audit and there were no qualms about suing the
United States or of sovereign immunity. 140 There is no thought that
the stop action against the defendant would be inoperative unless the
one who made the order, the Congress aided by the President, were
brought before the bar or, at least, within its service of process; nor
was there any doubt that what was being enforced by the commission,
the officer who is made the defendant, is the decision of the Congress
and that the defendant finds office solely in his sworn duty to enforce
that will as the law of the land. The rope is fastened at both ends.
He acts for the government. The government acts through him. The
pervading eradication of the ultra vires rule by the judgment of unconstitutionality is the function of constitutions as they limit jurisdiction of the agent of the sovereign.' 4 '
XXXIII
The jurisprudence of the court always has carried a conscious
parallelism of state and nation on the matter of whether the subinfeuMuskrat v. United States, 219 U.S. 346 (1911).
139 332 U.S. 490 (1947). See supra note 9.
140 See supra note 28.
41 If a declaration of unconstitutionality affects only the particular case in
which it is made, the statute remains; but if courts, after proper consideration, declare a general statute invalid, such a declaration is in fact treated
as deciding the issue of validity as applicable to other cases. A test case often
138
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dated commission is the agent of government. By numbers, most of
the cases have arisen under the Fourteenth Amendment against state
commissions. The Fourteenth Amendment expressly selects and specifies the wrongdoer whose arrogance is denounced. It is the government of the state. It recognizes that government as a unit. That it
may exert itself through various channels does not change its iden-

tity. 4 2 The United States did not become a municipal government.'
1 43
It could not treat of legal relations between individuals as such.
Even when the official acts in violation of the state's mandate, if he
is acting under color of its authority, it is state action within the federal

prohibition.144 Terry v. Adams operates similarly for the fifteenth.

45

Brimson can be reviewed judicially only because, in a suit against the
commission, the power of the government to give authority to its
agent "is beyond dispute . . ." and involved "are issues between the

United States and those who dispute the validity of an Act of Congress and seek to obstruct its enforcement."' 46 The agent is the state
no less in the Brimson case. In the Reagan case, likewise, there is
full appreciation that the state is the agent. 47 As we come up to this
through Brimson, it is clear that the right of action under the fourteenth amendment depends upon the official acting within his jurisdiction and within the mandate of the government. The public interest
and the official action precept eliminate dependency upon the vicarious
is made for this purpose, and it would require a bold officer to continue to
enforce a statute declared invalid by the highest court having jurisdiction
of the matter; but a declaration of unconstitutionality has broader aspects.
Adkins v. Children's Hospital, 261 U.S. 525 (1923), presented the issue as
to the validity of the minimum wage law applicable to the District of Columbia, but decided the same issue as to all states having similar minimum wage
laws. The later decision overruling the Adkins case had a similar effect. The
opinion in Ribnick v. McBride, 277 U.S. 350 (1928), clearly shows that the
court, in passing upon the validity of a New Jersey statute, was at the same
time determining the constitutionality of similar statutes in perhaps tventy
other states. The opinion overruling Ribnick v. McBride has the same broad
effect.
That the contest of validity of a statute is not regarded merely as an
issue between the parties and that a declaration of unconstitutionality is
not regarded as affecting the parties only is indicated by the addition of
section 401 to Title 28 U.S.C. in 1937 so as to permit intervention by the
United States in any case involving the validity of a federal statute. This
section now is replaced by section 2403.
142 "State action, as that phrase is understood for the purposes of the Fourteenth Amendment, refers to exertions of state power in all forms. And
when the effect of that action is to deny rights subject to the protection of
the Fourteenth Amendment, it is the obligation of this Court to enforce the
constitutional commands." Shelley v. Kraemer, 334 U.S. 1, 20 (1948).
'43 Slaughter House Cases, 83 U.S.
(15 Wall.) 36 (1872); Civil Rights Cases,
109 U.S. 3 (1883).
'4
Screws v. United States, 325 U.S. 91 (1945).
-5 345 U.S. 461 (1953).
146
'7

Interstate Commerce Commission v. Brimson, 156 U.S. 447, 476, 477 (1894).
155 U.S. 362 (1894). See also, San Diego Land and Town Company v.
Jasper, 189 U.S. 439 (1903).
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liability projection of private law. Colpoys v. Gates'48 holds Cooper
50
49
v. O'Connor in check.
XXXIV

Much of the recent discussion posits to Williams v. Fanning;'
52
but the long pull runs through Marbury v. Madison, Land v. Dollar,'
and Larson v. Domestic & Foreign Commerce Corporation.'5 3 The
first merely exploits the principle in terms of parties and the rule
established. With so many powerful forces in flux, the growth evolution of the cause of action does not carry precise demarcation lines
or logical progress, nor are the facts demonstrative.' 4 Whether the
government should have been held to accountability for damages, as
a matter of right, in the unconsented suit, it was not. The damage
action for past injury was jurisdictional. Its failure to accept responsibility for its wrongful injury cannot be popular. The subject is not
free from casuistry, doubtlessly due to the fact that a steady change of
opinion has gradually eroded acceptance of the sovereign's freedom
from ordinary legal responsibility. In the course of over a century,
a steadily expanding conception of public morality regarding government responsibility has led to a generous policy of consent for suits
against the government to compensate for the negligence of its agents
as well as to secure obedience to its contracts.' 15 The important feature of this is that relief from the immunity is favored, although the
immunity continues to be recognized. While after the fact relief is
still of privilege, the favoring of anticipatory relief narrows the blank
area of no relief. There remain, however, some situations equally
jurisdictional, within the course of decision, in which even anticipatory remedy is unavailable. Our immediate task is to segregate them.
XXXV
The genesis of the casuistry is the floating, secondary linebacker
commission within the scope of its office. In all the cases of relief,
whether before or after the fact, of course the agency has to be conceded. When the relief is sought against the person who also is the
officer, Cooper v. O'Connor expresses the public policy of wide immunity and, by the same token, of wide encompass of office and
118 F.2d 16 (D.C. Cir. 1941).
F.2d 135 (D.C. Cir. 1938), cert. denied, 305 U.S. 643 (1938). Cf. Gibson
v. Reynolds, 172 F. 2d 95 (8th Cir. 1949).
150 See West Coast Exploration Co. v. McKay, 213 F. 2d 582 (D.C. Cir. 1954),
cert. denied, 347 U.S. 989 (1954).
is,332 U.S. 490 (1947).
152 330 U.S. 731 (1947).
153 337 U.S. 682 (1949).
-54 "But controversy there has been in this field above all others, because it has
been long established that the crucial question is whether the relief sought
in a suit nominally addressed to the officer is relief against the sovereign."
Id. 687.
155 See Smith, Governmental Function and the Statement of a Cause of Action,
21 B.U.L.REv. 236 (1941).
548
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agency. The wrong is to the public and the immunity is implicit from
the private action or injured individual. Also, for analgous reasons,
where another theory of relief is involved, the scope of office has
almost blotter magnetism in agency recognition, for example, Screws
v. United States.15 6 About are Reagan v. Farmers' Loan and Trust
5
Company, 57 Mississippiv. Johnson,58 and Decatur v. Paulding."'
There is no contradiction in function even though there may appear
to be contradiction in words. The situation is as in Pullman Co. v.
Railroad Commission of Texas. 60 We are in equity and another
public policy limits the exercise of its coverage, otherwise. Pullman
Co. v. Railroad Commission of Texas'6 ' did not reject or contradict
or limit the jurisdiction vested in the United States district court
by the power of the Congress. It could not. 62 The court exercised
or performed its Congress-given jurisdiction, but the reach of the
injunction was contained by the nation's policy, constitutionally expressed, through the bicameral systems of perpetual union of perpetual states. 163 To run the injunction would have corroded the State
with no interest of the United States being served. On the contrary,
the latter's interest would be contradicted under this circumstance. It
follows, therefore, that, while embracing Cooper v. O'Connor, we
must preserve the energy of the representative system. The principle,
here involved is the function of the representative system. Within
the range of discretion in the exercise of primary jurisdiction, the
exercise of that discretion is sovereign. Therefore, one department, i.e.,
the judicial power, cannot control the exercise of that discretion
vested constitutionally in another department, for whom alone is the
responsibility of decision. Within such discretion, there is no judicial
office. There is no justiciable issue. There is no remedy because
the error, or wrong, if any, is to the public and not the private
interest.6 4 Control of the primary discretion vested in the Congress or the President's department by the judiciary would mean that
156325 U.S. 91 (1945).
'5 Supra note 147.
158 Supra note 34.
259 39 U.S. (14 Pet.) 497 (1840): The executive could not be third-department
ordered to pay the individual a pension even if it were assumed that she was
entitled to it under the statute. The Judiciary cannot require the head of the
executive department to perform a "duty imposed upon him in his official
character as the head of such department, in which judgment and discretion
are to be exercised." Id. 517.
160 Supra note 80.
161 Id.
162 Cf. Colegrove v. Green, 328 U.S. 549 (1946).
163 That policy is confirmed by statute. See 28 U.S.C. §§2281, 1342, and 1341.
See supra note 141; and Coleman v. Miller, 307 U.S. 433 (1939).
164 Cf. Frothingham v. Mellon, 262 U.S. 447 (1923). See also Bradley v. Fisher,
80 U.S. (13 Wall.) 335, 347 (1871); Gregoire v. Biddle, 177 F. 2d 579 (2d
Cir. 1949), cert. denied, 339 U.S. 949 (1950); and, generally, Smith, Jurisprudence and Constitutional Canon, 28 VA. L. RZEv. 129 (1941). Cf. East
Coast Lumber Terminal v. Babylon, 174 F. 2d 106 (2d Cir. 1949).
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we have no other departments as that control would be substitutional
and displacing, leaving only some kind of oligarchy called the "judiciary." It was fear of such exercise of will by the judge as distinguished from judgment that nearly caused the proposed, present constitution to fail adoption by the states (people of the states), "the
165
people of the United States".
XXXVI
In terms of the present course of decision, Land v. Dollar66 leads
the flow tide in the identification of ultra vires actionability. Dollar
asks for injunctive relief against the commission which he says illegally claims his property as belonging to the United States. On the
ground that the primary discretion was not exhausted, the suit was
dismissed erroneously for want of jurisdiction. If the commission
lacked power to purchase or had not exercised it, its holding would
be an unlawful withholding of the property. Whether the court had
jurisdiction is dependent upon the merits of that issue. The court
says that, when the rule is final, the consequence of the ultra vires
possession is justiciable. If the essential nature of the suit would
effect a judge control of legislative-executive discretion, the suit must
fail-no jurisdiction in the "judicial power" because it would be ex167
ercising the will feature of primary jurisdiction elsewhere vested.
On the other side, if no discretion is ahead and the rule of law is
settled, then the possession, objectively is ultra vires and actionable.
The public interest sides with the individual to relieve him from the
governmental trespass. 168 This discloses the need to determine the
merits. If the commission holds ultra vires, i.e., if it either could not
165The several departments often have been likened to a three horse team.
However homely and nostalgic this may sound, the simple fact is that the
sovereign is not equine; but, permitting the euphemism, it is implicit that it
is the nigh and the middle horses which pull the load of government in a
popular, representative scheme of political action. The hitch of the Third
would be the off horse on which the sovereign rides to hold direction by constitutional reins to prevent the political team from running away with the
machinery of government, should they become factious. It is the sovereign
himself who provides the power as well as the rule and rein of policy. He
has no equerry department. His process is not complete until the legislativeexecutive action is final. Even the plastic injunction does not permit the
Third Department to empathize itself for their primary discretion. Only
when they are through is the die of justiciable issue cast upon its trestle
board for adjudication.
166330 U.S. 731 (1947).
167 "The 'essential nature and effect of the proceedings' may be such as to make
plain that the judgment sought would expend itself on the public treasury or
If so, the suit is
domain, or interfere with the public administration ....
one against the sovereign. ..

168

."

Id. 738.

"But public officials may become tort-feasors by exceeding the limits of their
authority. And where they unlawfully seize or hold a citizen's realty or
chattels, recoverable by appropriate action at law or in equity, he is not
relegated to the Court of Claims to recover a money judgment. The dominant interest of the sovereign is then on the side of the victim who may
bring his possessory action to reclaim that which is wrongfully withheld." Id.
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or had not acquired ownership for the United States, Dollar gets his
property back.
In Larson v. Domestic and Foreign Commerce Corp., as in Land
v. Dollar,property held by the commission is claimed by the individual.
The War Assets Administration was authorized by statute to dispose
of surplus property. It contracted to deliver coal to the plaintiff, who,
claiming the title had passed him, seeks to enjoin the commission
from selling the property and not to deliver it to anyone else. His
claim is based on the theory that the agreement was one of sale which
passed the title immediately to him making the continued possession
conversion. It is not questioned, "nor could they be," that the transaction was within the jurisdiction of the commission "to administer a
general sales program encompassing the negotiation of contracts, the
shipment of goods and the receipt of payment."1 69 The action complained of is within the continuing discretion of the commission. 70
Being so, the representative scheme vested the responsibility of decision in the legislative-executive functions in a continuing, i.e., not
executed finally for rule application, discretion which barred the
tenant of the Third Department from entry or interference. "Litigation cannot arise until the moment of legislation is past."171 The
court does not question Cooper v. O'Connor, but endorses it. The
issue is the same as in Land v. Dollar. Here, the continuing and unexhausted discretion is found as an ultimate fact.1 7 2 Once determined,

it bars the court and is explained as a suit against the sovereign. This
is consistent phrasing because, in the days of old, the sovereign could
not be sued. Here, also, there is no suit. It is easier to explain the
failure of a cause of action in the same old words than it is to coin a
new clich6. The presence of the sovereign in all the various situations
is not the controlling fact. It is the function. What makes the characterization for each new case so difficult is the resolution of the
powerful interacting areas to arrive at the denominator fact, which,
173

when determined, controls.

XXXVII

Williams v. Fanning74 is confirmed in all cases following it.'
169
170

Id. 337 U.S. at 692.

5

It

"A normal concomitant of such powers . . . is the power to refuse delivery
when, in the agent's view, delivery is not called for under a contract and
the power to sell goods which the agent believes are still his principal's to
sell." Id.
171 Prentis v. Atlantic Coastline Company, 211 U.S. 210, 228 (1908).
172 See supra note 159, and United States v. Black, 128 U.S. 40 (1888).
173 See supra notes 153 and 166.
1- Supra note 151.
175 United States v. Jones, 336 U.S. 641 (1949) ; Hynes v. Grimes Packing Co.,
336 U.S. 86 (1949) ; Snyder v. Buck, 340 U.S. 15 (1950) ; Joint Anti-Fascist
Committee v. McGrath, 341 U.S. 123 (1951); Georgia Railroad & Banking
Co. v. Redwine, 342 U.S. 299 (1952); Youngstown Sheet & Tube Co. v.
Sawyer, 343 U.S. 579 (1952); Kern-Limerick, Inc. v. Scurlock, 347 U.S.
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was phrased in principle in Land v. Dollar. It was applied in practice
in Marbury v. Madison which recognized that if the commission acted
within the executive discretion it could not be called to account before
the judicial. However, if the secretary only was applying the consequence of the exhausted discretion of the Congress, the predeclared
rule could be tested for validity. Surely, there was no purpose to put
the President ahead of the Congress nor outside and immune from
constitutional limitation. The secretary was before the court but only
in execution of the will of the legislative power of the nation. However, the legislating was past; and, if validly done, what was said was
the law of the land. The commission was applying what the Congress
prescribed to the injury of the individual. The mandate of the Congress was the obligation of office of the Secretary as he was not
exercising a rule which he initiated himself. Derived from Congress,
it was the whip in the hand of the commission. As in Brimson, the
United States was before the court in the person of the agent. Its
ultra vires action was involved. There was no need to bring the Congress before the Court to adjudicate the existence of its rule. There
was no doubt, anywhere, that, if adjudicated obscene on the case between the parties before the court, such character would follow the
1 6
rule to its roots and describe the ultra vires action of the Congress. 1
So it is in Williams v. Fanning. The rule being clear, the source
having exercised finally its discretion, the agent only applying that
rule, for the purpose of the administration of government and of law,
the judgment of ultra vires ends the vitality of the rule. Nothing
would remain for anyone to enforce regardless of whether, as to him,
the judgment, technically, would be res adjudicata. This is phosphorescent in Shaughnessy v. Pedreiro where, relying on Williams v.
Fanning, the court says: "Our former cases have established the
policy under which indispensability of parties is determined on practical considerations. .

.

. That policy followed here causes us to con-

clude that the Commissioner of Immigration and Neutralization is
110 (1954); National City Bank of New York v. Republic of China, 348
U.S. 356 (1955) ; Shaughnessy v. Pedreiro, 349 U.S. 48 (1955) ; etc.
176 "The performance of a duty which, according to the government, rests upon
the defendants, cannot be directly enforced except by judicial process." Interstate Commerce Commission v. Brimson, 154 U.S. 447, 487 (1894). The
simple reason therefore is that the issue of the duty to testify could not be
left to the final determination of the commission, because for the commission
to enforce orders of compulsory testimony by fine and imprisonment in final
order would be a denial of due process, because it ultimately involves a
question of the meaning of the Constitution, which is an issue of law for
the Third Department, the Law Department. "If it be adjudged that the
defendants are, in law, obliged to do what they have refused to do, that
determination will not be merely ancillary and advisory, but, in the words of
Sanborn's case, will be a 'final and indisputable basis of action' as between
the Commission and the defendants, and will furnish a precedent in all
similar cases." Id. 487. Emphasis added.
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not an indispensable party."17 7 The defendant before the court had
the ability and authority to effecuate the relief sought. As in Marbury v. Madison, the defendant was applying the whip to the plaintiff,
that is to say, he was the agent through whom the government contacted the individual and who would execute the ultra vires rule on
order.1 7 s When it is the president's claim of initiating power instead
of the Congress, the result is the same. This is the contribution of

Youngstown Sheet & Tube Co. v. Sawyer. 79 It long has been clear,
within narrow lines, that the judicial power might be the law rule
source. 80 Again, the caution, here, we are considering the operation
of the ultimate fact of ultra vires, not the probative weight of the con81
flicting evidence employed to its determination.'
349 U.S. 48, 54 (1955). Citing Shaughnessy v. Petreiro, the court, in Ceballos
v. Shaughnessy, 352 U.S. 599 (1957), held that the attorney general and the
commissioner were not indispensable parties.
178 He was absent in Snyder v. Buck, 340 U.S. 15 (1950).
"The absence of a
necessary party and the statutory barrier to substitution go to jurisdiction."
Id. 22.
179 343 U.S. 579 (1952).
'80 Ex parte Grossman, 276 U.S. 87 (1925).
181 It is in the latter that is found the conflict of determination and the apparent
variant in application. See: Wilson v. Girard, 354 U.S. 524 (1957); Staub
v. City of Baxley, 355 U.S. 313, 337 (1958); United States v. Sharpnack,
355 U.S. 286, 298 (1958) ; Harmon v. Brucker, 355 U.S. 579 (1958) ; Public
Utilities Commission of California v. United States, 355 U.S. 534 (1958);
Perez v. Brownell, 356 U.S. 44 (1958); Denver Union Stock Yard Company
v. Producers, 356 U.S. 282 (1958); Panama Canal Company v. Grace Line,
356 U.S. 309 (1958); Sacher v. United States, 356 U.S. 576 (1958); Payne
v. State, 356 U.S. 560 (1958); Rainwater v. United States, 356 U.S. 590
(1958); United States v. McNinch, 356 U.S. 595 (1958); National Labor
Relations Board v. Duval Jewelry Company, 357 U.S. 1 (1958); Lewis v.
National Labor Relations Board, 357 U.S. 10, 15 (1958) ; United States v.
Dow, 357 U.S. 17 (1958) ; Commissioner v. Stern, 357 U.S. 39 (1958) ; City
of Chicago v. Atchison, Topeka & Santa Fe Railway Company, 357 U.S.
77 (1958) ; Flora v. United States, 357 U.S. 63 (1958) ; Societe International
v. Brownell, 357 U.S. 197 (1958); United States v. Central Eureka Mining
Company, 357 U.S. 155 (1958); Kent v. Dulles, 357 U.S. 116 (1958); Dayton
v. Dulles, 357 U.S. 235 (1958); City of Tacoma v. Taxpayers of Tacoma,
357 U.S. 320 (1958); Hanson v. Denckla, 357 U.S. 235 (1958); Lerner v.
Casey, 355 U.S. 803 (1958); Beilan v. Board of Education, 353 U.S. 964
(1958) ; Lerner v. Casey, 357 U.S. 399 (1958) ; and Aaron v. Cooper, 357 U.S.
666 (1958). See older cases; Nebraska v. Wyoming, 295 U.S. 40 (1935);
United States v. Summerlin, 310 U.S. 414 (1940) ; Fleisher v. United States,
311 U.S. 15 (1940); Reconstruction Finance Corporation v. J. G. Meniban
Corporation, 312 U.S. 81 (1941); Sullivan v. Sao Paulo, 122 F. 2d 355(2d
Cir. 1941) ; Chicago & Southern Air Lines, Inc. v. Waterman S.S. Corporation, 333 U.S. 103 (1948); and W. R. Grace v. Civil Aeronautics Board,
154 F. 2d 271 (2d Cir. 1946). See also: Greene v. McElroy, 254 F. 2d 944
(D.C. Cir. 1958); Doe v. Rosenberry, 255 F. 2d 118 (2d Cir. 1958); Aircoach Transport v. Civil Aeronautics Board, 255 F. 2d 185 (D.C. Cir. 1958) ;
Seaboard Air Line Railroad Company v. Sarasota-Fruitville Drainage District, 255 F. 2d 622 (5th Cir. 1958); Kaltreider v. Commissioner, 255 F. 2d
833 (3d Cir. 1958); Brailie v. Fisher, 258 F. 2d 425 (D.C. Cir. 1958); Mayor
of New Castle v. United States, 162 F. Supp. 243 (D.Del. 1958); G. J.
Howard Co. v. Cassidy, 162 F. 2d 568 (E.D.N.Y. 1958) ; Capitol Coal Sales v.
Mitchell, 164 F. Supp. 161 (D.D.C. 1958); Commonwealth v. Roberts, 141
A. 2d 393 (Pa. 1958); Brockman v. Arkansas State Medical Board, 313
S.W. 2d 826 (1958); Ex parte Wells, 103 So. 2d 328 (Ala. 1958); and
Cloyes v. Township, 129 A. 2d 1 (N.J. 1958). Cf. Cresskill v. Dumont, 100
A. 2d 182 (N.J. 1953).
177
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XXXVIII

The wholesome growth of concept in the progression of decisions
is the gradual adjustment of a rule absolute into a rule of reason.
The value of this is the recognition that the so-called rule of sovereign
immunity from suit is that it is a rule of interpretation and not a
mechanical calipering of the bench. Until the exercise of primary
jurisdiction is distilled to final rule, entry by the court would be a
short-circuiting of the representative scheme and a violation of departmentalization. The test is not whether the sovereign is there, in
s2
the agent, but what is he doing or what has he done ?1
With the
prognosis of the rule as one of interpretation to find actionability
when the vitality of political and popular process is not jeopardized,
the presumption is of actionability for injury to the individual caused
by ultra vires governmental action.18 3 The science of law has been
an advance in prophylaxis of the malaise in the body politic, not one
of reparation for the disabling of the individual mangled in the machinery of government. The Chancellor entered equity as a church
man. Perhaps, that vicarage led him to translate from the Lord helps
those who help themselves to the maxim "equity protects the vigilant."
This is the great adjustment process under a just and fair government
and it is a two-way interest. Little rocks or big ones, however opaque, on the due process highway of progress, obscure visibility only
until vitrified under the warmth of such justice. The solution is disclosed in the rise of a legally protected interest in balancing the attributes of government expressing constitutional policy. Through it,
the catamenial vigor of the goddess of liberty flowers. Lux et veritas
are guide words to comprehension and application as light and reason reduce the obscuring shadow of sovereign immunity to allow
injunctive relief against ultra vires governmental action.
Translated through injunction, the correlation process of certiorari
gives us security to the individual against ultra zires governmental
182

Iowa-Des Moines National Bank v. Bennett, 284 U.S. 239 (1931), held that

systematic discrimination against petitioners by state officials charged with
the assessment of taxes was "state action," although the state court already
had considered the question and held that the acts were unauthorized and
were not "state action." "When a state official, acting under color of state
authority, invades, in the course of his duties, a private right secured by the
federal Constitution, that right is violated, even if the state officer not only
exceeded his authority, but disregarded special commands of the state law."
Id. at 246. See Service v. Dulles, 353 U.S. 363 (1957) ; also Civil Aeronautics
Board v. Hermann, 353 U.S. 322 (1957).
183 A different aspect of the problem is contained in. Juilliard v. Greenman,
110 U.S. 421 (1884); Norman v. Baltimore & Ohio Railroad Co., 294 U.S.
240 (1935) ; Perry v. United States, 294 U.S. 330 (1925) ; Nortz v. United
States, 294 U.S. 317 (1935). Cf. Smyth v. United States, 302 U.S. 329 (1937),
and Guaranty Trust Co. v. Henwood, 307 U.S. 247 (1939). See Stone v.
Mississippi, 101 U.S. 814 (1880).

1959]

ULTRA VIRES RELIEF

action without hazard to our representative concept of popular government captured in the doctrine of departmentalization.8 4

18 See supra note 137.

The judgment of the commission "is entitled to the greatest weight, while
recognizing that the Commission's discretion must square with its responsibility. Only if the remedy chosen is unwarranted in law or is without justification in fact should a court attempt to intervene in the matter." American
Power & Light Co. v. Securities and Exchange Commission, 329 U.S. 90,
112 (1946).
"Private rights are protected by access to the courts to test the application
of the policy in the light of these legislative declarations." Id. 105. The determination is so great to achieve this that Ex parte Young employs a fiction
to avoid the stagnation of the assumed, sovereign immunity defect of parties.
While the explanation in Ex parte Young, supra sect. V, is spurious, the
result is sound. The fiction is a temporary bridge of light to progress. Its
own illumination will decorticate the fiction shadow and allow the wholesome fruit of result to nourish directly the administration of Government
through law.
See Smith v. Flynn, 261 F. 2d 781 (8th Cir. 6 Dec. 1958).

