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PREFA CE
In this thesis the authors chronicle the development ofcotenancies in Wisconsin and their treatment under the Wisconsin and
Federal tax laws. They begin by tracing Wisconsin's history of
entireties, joint tenancies, tenancies in common and tenancies in
common with right of survivorshipfrom the earliestperiod of the
state to the most recentstatutory revisions, with a special emphasis
upon the characterof deposits, a burgeoningarea of co-ownership
unknown to the common law. Of particularinterest to Wisconsin
practitionerswill be the authors' treatment of the tenancy in common with right of indestructiblesurvivorship, an unusualform of
cotenancy which is apparentlyfound only in Wisconsin.
Next, the authors present a discussion of the impact of the
Wisconsin and Federaldeath andgift taxes upon the variousforms
of co-ownership described in the beginning. Included are a history
of Wisconsin gift and inheritance tax law and an examination of
all Wisconsin cases dealing with the subject. In addition, the authors analyze the new Wisconsin inheritance and gift tax law, proposed in 1971, in light of its predecessors and in its relationshipto
Section 2040 of the Federal Internal Revenue Code, upon which
it is purportedly based.
In the federal area, the authorsprovide a detailedguide to the
application of the federal estate and gift taxes to co-owned property. Although Wisconsin cotenancies are highlighted, the tax
treatment of them is of generalapplication and will be of value to
anyone interested in the subject.
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"It was as true" said Mr. Barkis "as turnips is. It was as

true," said Mr. Barkis, nodding his nightcap, which was his only
means of emphasis, "as taxes is. And nothing's truer than them."
C. DICKENS, DAVID COPPERFIELD

I.

INTRODUCTION

Co-ownership of Property has roots deep in the history of mankind. As man developed from his primordial state, property was
considered as belonging to families or clans, rather than to individuals. Later, people of moderate means found joint ownership advantageous because, through their aggregation of capital, they
could exercise dominion over a formidable amount of wealth. This
union of capital to achieve co-ownership, however, has been constantly subjected to laws regulating the use of the property during
the life of the cotenants and laws affecting the transmission of such
property upon death of a cotenant.' Part of this regulation has
taken the form of tax legislation, which will be examined in this
article. However, because there is no federal common law, 2 and
because tenancies in common are taxed differently than joint tenancies, no discussion of taxation of co-owned property can omit a
thorough analysis of the specific forms, definitions and characteristics of such property under local law.

II. A LOOK

AT THREE MAJOR FORMS OF CO-OWNERSHIP

A. Tenancy by the Entirety
At common law, a tenancy by the entirety could subsist only
I. A. FREEMAN, COTENANCY AND PARTITION, § 2 at 56 (2d ed. 1886) [hereinafter cited
as FREEMAN].
2. State law creates legal interests and rights. The federal revenue acts designate which
interests or rights so created shall be taxed. Morgan v. C.I.R., 309 U.S. 78 (1940). But see
C.I.R. v. Bosch, 387 U.S. 456 (1966).
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between husband and wife. To quote one statement of this proposition: "An estate by entireties arises on a gift to two persons being,
at the time the gift takes effect, husband and wife."' 3 Further, the
entireties were unseverable. Pointing out the distinction between
this type of co-ownership and that involved in joint tenancies, the
same writer explained:
Joint tenants take by the moieties-each is seized of an undivided moiety of the whole: husband and wife take each an en4
tirety, and are seized per tout but not per my.
Prior to 1878, common law tenancies by the entirety were recognized in Wisconsin. A deed to a husband and wife was deemed
to create a tenancy by the entirety even in a situation where the
lands were purchased from the wife's sole estate. Upon the husband's death, the wife could enjoy the entire fee free of any claims
made by her husband's creditors, regardless of whether those
claims predated their marriage. This was so despite a Wisconsin
territorial statute which had reversed the common law presumption that cotenants held as joint tenants, since entireties were not
encompassed by the statute. 5 During the lifetime of the husband,
his creditors could execute upon his nonhomestead life interest in
the entireties; however, if the husband survived his wife, the creditors could probably reach the entire property.7
In 1878, common law tenancies by the entirety were abolished
in Wisconsin. 8 Nevertheless, the term has persisted in usage. In a
rather unique case, the court held that a certificate of deposit in
the name of husband and wife constituted them tenants by the
entireties.9 In yet another case the court held that a deed to a
husband and wife by the entireties created a joint tenancy, not
because of the abolition of entireties, but because of the wife's
capacity to own and enjoy her sole estate.1" However, in later cases,
the court has held such a conveyance to create, in light of the
3. FREEMAN § 63, at 126.
4. Id. § 64, at 127.
5. Ketchum v. Walsworth, 5 Wis. 95, 68 A.D. 49 (1856).
6. Bennett v. Child, 19 Wis. 383, 88 A.D. 692 (1865).
7. id.
8. Wis. REv. STAT. ch. 108, § 2340 (1878).
9. DuPont v. Jonet, 165 Wis. 554, 162 N.W. 664 (1917). This result was reached because
the statute had substituted joint tenancy for entireties only as to real estate. As to personalty, the common law prevailed.
10. Wallace v. St. John, 119 Wis. 585, 97 N.W. 197 (1903).
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abolition of tenancy by the entirety, a joint tenancy. 1 Thus, in the
unlikely event that a conveyance would describe the parties as

"tenants by the entirety," the court will most likely ignore this
form. It will consider the entire instrument, surrounding circumstances and applicable statutes to ascertain the type of estate created.
B. Joint Tenancy
A joint tenancy is a common law estate existing when a single
estate in property, real or personal, is owned by two or more
persons under one instrument or act of the parties, or when an
estate is owned by two or more jointly with an equal right in all to

share in the enjoyment during their lives." The cardinal characteristic of joint estates is survivorship. This right arises when one of
the joint tenants suffers either a civil or a physical death. 13 At such

time, the surviving joint tenant enjoys the fee without intereference
from the heirs of the deceased joint tenant.
Akin to a joint tenancy is a tenancy in common with right of
survivorship-a form of ownership recognized in Wisconsin.
Hence, when a mother conveyed property to herself and her son
for their joint lives, with the remainder over to the survivor, the
court held that a tenancy in common with the right of survivorship
was thereby created. Upon the death of the mother, her interest
terminated, whereupon the son enjoyed the entire fee. 4 The same

rule has been applied to personalty. 5 While similar to joint tenancy
in its survivorship aspect, a tenancy in common with right of survivorship differs in that it cannot be severed by an act of parties.',
11. In one case the court held that where a conveyance of real estate had been made to
a husband and wife "as tenants by the entirety," one-half thereof was subject to inheritance
tax upon the wife's death. Because entireties had been abolished, the parties held as joint
tenants. Will of Ray, 188 Wis. 180, 205 N.W. 917 (1925). In yet another case, where the
prefatory clause in a deed described the parties as "tenants in the entirety," the court held
this language to be be a nullity and looked to other language in the deed, as well as the
presumption of exception created in Wis. Stat. § 230.45(3), to hold that a joint tenancy had
been established. Estate of Richardson, 229 Wis. 426, 282 N.W. 585 (1938).
12. 48 C.J.S. Joint Tenancy § 1 (1947).
13. FREEMAN § 12, at 66.
14. Hass v. Hass, 248 Wis. 212, 21 N.W.2d 398 (1945).
15. Zander v. Holly, I Wis. 2d 300, 84 N.W.2d 87 (1956).
16. No Wisconsin case can be found involving a joint tenancy with an indestructible
right to survivorship. The Michigan court has held that an indestructible survivorship
created in a warranty deed is void as repugnant to the grant. See Smith v. Smith, 290 Mich.
143, 287 N.W. 411 (1939).
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1. The Presumption: Common Law and Statute
At common law, the joint tenancy was favored because its
survivorship feature prevented fractioning of estates, thereby facilitating imposition of feudal obligations. Consequently, no special
words of limitation were required to call a joint tenancy into existence. To the contrary, words of negation were needed to avoid its
creation. 7 Equity, however, provided some relief. While acceding

to the common law presumption, it would not enforce a joint tenancy if circumstances gave rise to an inference that the parties had
intended a different type of tenancy, for equity was less interested

in enforcing feudal burdens than it was in protecting the rights of
heirs who would be prevented from enjoying an estate jointly held
18
by their ancestors.

Most jurisdictions limited by statute the ancient common law
presumption in favor of joint tenancy. Wisconsin was no exception.
In 1839, there was enacted a statute which directed that every
grant, devise or conveyance (with the exception of those to executors or trustees) be deemed to create a tenancy in common, unless
the grantor expressly stated that the property was to pass in joint

tenancy, not tenancy in common. Ten years later, another section
was added excepting from operation of the statute husbands and
wives, trustees, executors and mortgagees.2 0 The law remained substantially unchanged until 1933, when two subsections were
added . 2- In 1945, the section was amended to include personal
17. FREEMAN § 18, at 71.
18. Id. § 13, at 67.
19. Wis. Terr. Stat. p. 178, § 4 (1839):
No estate in joint tenancy in lands, tenements, or hereditaments, shall be held or
claimed by or under any grant, devise or conveyance whatever, hereafter to be made,
other than to executors or trustees, unless the premises therein mentioned shall
expressly be thereby declared to pass, not in tenancy in common, but in joint tenancy;
and every such estate, other than to executors or trustees, unless otherwise expressly
declared as aforesaid, shall be deemed to be in tenancy in common; any law, custom
or use to the contrary notwithstanding.
20. Wis. REV. STAT. ch. 56, § 45 (1849).
21. Wis. STAT. § 230.45 (1933):
(1) Section 230.44 shall not apply to mortgages, nor to devises or grants made in
trust, or made to executors, or to husband and wife.
(2) Any deed from husband to wife or from wife to husband which conveys an
interest in the grantor's lands and by its terms evinces an intent on the part of the
grantor to create a joint tenancy between grantor and grantee shall be held and
construed to create such joint tenancy, and any husband and wife who are grantor
and grantee in any such deed heretofore given shall hold the premises described in
such deed as joint tenants.
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property.22 Two years later, subsection (3) was broadened to permit
deeds from the grantor to himself and another as grantees.23 The
law remained in force in this form until 1969, when it was repealed
and reenacted
as sections 700.18 and 700.19 of the Wisconsin
4
Statutes.
Prior to any discussion of the 1969 repeal and reenactment, a
look at the case law developed under the old statute may be helpful.
One problem arising under the former statute related to cobeneficiaries of a life insurance policy. According to the court, the
common law presumption of joint tenancy was preserved, as to this
class, as a result of the statutory use of the term "devise". In an
1892 case, the owner of an insurance certificate named his wife and
daughter as cobeneficiaries. First the wife died, and then the insured. Acknowledging the statutory presumption favoring tenancies in common, the court nevertheless held that the daughter took
the proceeds of the policy as a survivor of the wife.? This decision
has been criticized on the basis that the act of naming a beneficiary
in an insurance policy should not be deemed the equivalevant of a
"devise" under the statute then in effect.26 A more fundamental
criticism might be whether the policy should not be enforced according to its own terms, without regard to presumptions indigenous to common law joint tenancies inasmuch as life insurance
policies were unknown to the common law?
A further problem facing the court was that of transfers to
persons described as husband and wife but who were not, in fact,
married. In one such case, the court held that a reference in the
(3) Any deed to two or more grantees which, by the method of describing such
grantees or by the language of the granting or habendum clause therein evinces an
intent to create a joint tenancy in grantees shall be held and construed to create such

joint tenancy.
22. Wis. STAT. § 230.45 (1945).
23. Wis. STAT. § 230.45(3) (1947):
Any deed to two or more grantees, including any deed in which the grantor is also

one of the grantees, which, by the method of describing such grantees or by the
language of the granting or habendum clause therein evinces an intent to create a
joint tenancy in grantees shall be held and construed to create such joint tenancy.

See Moe v. Krupke, 255 Wis. 33, 37 N.W.2d 865 (1949), wherein the court held that the
1947 amendment recognized a new form of joint tenancy, sans the unities of time and title,
provided the deed contained the language prescribed.
24. Wis. Laws 1969, ch. 334, §§ 3, 15.

25. Farr v. Trustees of Grand Lodge, 83 Wis. 446, 53 N.W. 738 (1892).
26. Cotter, Observationson the Law ofJoint Tenancy in Wisconsin, 40 MARQ. L. REV.
92, 98 (1956).

27. Quaere: What would have been the result had the owner, after his wife's death,
exercised his right to name another beneficiary?
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introductory clause of the deed to a survivorship conclusively established a joint tenancy, inasmuch as such term is unequivocal
and can apply only to a joint tenancy.2" In a subsequent case, the
prefatory clause of a land contract named the purchasers as
"Rheinhard Neitge and wife Clara Neitge as joint tenants." 9
Applying the statute," the court declared: "An intent to create a
joint tenancy could not be more clearly expressed."' 3 Immaterial,
therefore, was the fact that Rheinhard and Clara were not, in
actuality, husband and wife.
Finally, for purposes of this discussion, the court was faced
with the problem of transfers from a grantor to himself and another. In one such case, Hass v. Hass,32 a widow conveyed a farm
to herself and a son-"unto the said parties . . . a life estate as
joint tenants during their joint lives and an absolute fee forever in
the remainder to the survivor of them. ' 33 Noting an absence of
the unities of time and title, the court decided that the parties had
a tenancy in common for life with a right of survivorship. To avail
themselves of subsection (3), the parties would have had to show
"an express declaration of intent. '34 According to the court, the
mere use of the words, "joint tenants," would not suffice, as they
were equally applicable to a tenancy in common. 5
As noted earlier, the legislature, in 1969, repealed sections
230.44 and 230.45 and in their stead enacted sections 700.18 and
700.19. Section 700.186 is wider in scope than its predecessor,
section 230.44. Whereas the former statute referred to "grants and
devises of land," the present statute refers to "owners in a document of title, transferees in an instrument of transfer, or buyers in
a bill of sale." Personal property, therefore, is included within the
ambit of section 700.18.
Section 700.19, which lists the exceptions of section 700.18, is
also wider in scope than its predecessor, section 230.45. The gen28. Weber v. Nedin, 210 Wis. 39, 242 N.W. 487, 246 N.W. 307 (1933). See also Fries
v. Kracklauer, 198 Wis. 547, 224 N.W. 717 (1929).
29. Neitge v. Severson, 256 Wis. 628, 631, 42 N.W.2d 149, 150 (1950).
30. WIs. STAT. § 230.44 (1949).
31. 256 Wis. 628, 631, 42 N.W.2d 149, 150 (1950).
32. 248 Wis. 212, 21 N.W.2d 398 (1946).
33. Id. at 215, 21 N.W.2d at 400.
34. Id. at 220, 21 N.W.2d at 402.
35. This rule has been changed by statute. See note 36 and accompanying text infra.
36. Two or more persons named as owners in a document of title, transferees in an
instrument of transfer or buyers in a bill of sale, are tenants in common, except as otherwise
provided in § 700.19.
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eral provision of subsection (1)17 obviously applies to personal
property as well as real estate. Permitting the use of the terms,

"joint tenants," "joint owners," and "jointly" as expressive of an
intention to create a joint tenancy, this statute apparently changes
the rule of the Weber case.3 The words "or the survivor" and
"with right of survivorship" are also expressive of such an intent.
This seems to comport with the previous case law.

Subsection (2) of section 700.1931 flatly creates a presumption
of joint tenancy in transfers of real or personal property to a
husband and wife "unless the intent to create a tenancy in common
is expressed in the document, instrument, or bill of sale." This
language hopefully will avoid construction problems raised under
the old section 230.45(2), which required the instrument to evince
an intent to create a joint tenancy, whereupon the husband and
wife were "held and construed" to so enjoy one. The new statute
also solves the problem presented by the Weber case in that it
covers the situation wherein the parties are described as husband
and wife, even though not in fact married.

Under section 700.19(3)0 an exception to section 700.18 is
made in the case of comortgagees on a purchase money mortgage

who owned jointly as covendors. Such comortgagees now hold as
joint tenants unless an intent that they hold as tenants in common
is expressed in the purchase money mortgage. This clarifies the
general language of the old section 230.45(1), which merely mandated that the provisions of section 230.44 would not apply to

mortgages.
Subsection (4) of the new statute" expressly provides and conclusively presumes that "personal representatives and trustees"

37. The creation of a joint tenancy is determined by the intent expressed in the document of title, instrument of transfer or bill of sale. Any of the following constitute an
expression of intent to create a joint tenancy: "as joint tenants", "as joint owners",
"jointly", "or the survivor", "with right of survivorship" or any similar phrase.
38. See note 28 and accompanying text supra.
39. If persons named as owners in a document of title, transferees in an instrument of
transfer or buyers in a bill of sale are described in the document, instrument or bill of sale
as husband and wife, or are in fact husband and wife, they are joint tenants unless the intent
to create a tenancy in common is expressed in the document, instrument or bill of sale.
40. If covendors owned realty as joint tenants and a purchase money mortgage names
the covendors as mortgagees, the mortgagees are joint tenants, unless the purchase money
mortgage expresses an intent that the mortgagees are tenants in common.
41. Wis. STAT. § 700.19(4), (1969) as amended, Wis. Laws 1971, ch. 66:
Notwithstanding § 700.18 and the preceding subsections of this section co-personal
representatives and cotrustees hold title to interests in property as joint tenants.
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hold title to property as joint tenants. This clarifies language in the
old section 230.45(1), which exempted the effect of 230.44 as to
"grants made in trust or made to executors." The new statute
comports with the common law and updates the terminology of its
predecessor.
The final subsection of section 700.19 abolishes the requirements of unity of time and title.4 2 This statute ostensibly applies
to all grantors and grantees, whatever their blood relationship to
each other, and to every form of property, with exceptions hereinafter noted. It is, therefore, a sweeping change from the predecessor statute. As has been noted, former section 230.44 reversed the
common law presumption. Former section 230.45 excepted certain
relationships but did not change the requirement that the four
unities be present. Subsection (2), which did abolish the unities,
was limited to the husband-wife relationship; and subsection (3),
which permitted a grantor to also be a grantee in the creation of a
joint tenancy, was limited to deeds. In addition, subsection (3)
required a construction of the language of the deed to determine
whether the habendum clause evinced "an intent to create a joint
tenancy." In such event the grantees were "held and construed" to
be joint tenants. Without regard to whether the parties are husband
and wife, new subsection (6) abolishes the unities of title and time
with respect to both real and personal property and does not require the construction as to realty prescribed by former section
230.45(3).
Section 700.21 of the new statutes4 contains two provisions.
The first treats the sale of property by covendors who own the
property as joint tenants or tenants in common, and requires that
the purchase price be paid to them according to their interests
"unless the contract expresses a contrary intent." The second
treats the case wherein parties are named as covendors, when less
than all of them have an interest in the property. The statute
requires that the purchase price be payable to the true owners,
unless a contrary intent is expressed in the contract. This section
did not have a counterpart in the predecessor statutes.
Section 700.215 of the new statutes44 preserves the right to an
equitable lien in favor of one cotenant against his fellow cotenant
42. The common law requirements of unity of title and time for creation of a joint
tenancy are abolished.
43. Wis. STAT. § 700.21 (1969), as amended, Wis. Laws 1971, ch. 66.
44. WIs. STAT. § 700.215, created by Wis. Laws 1971, ch. 66.
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or cotenants. It also preserves the right of a third person to have
imposed, "in an appropriate case," a constructive trust upon the

joint tenancy. Such a case would undoubtedly include the situation
where one joint tenant murders another, 5 where there is fraud,48
or where a codepositor wrongfully withdraws more than his
interest.
Excepted from the operation of sections 700.17 to 700.215 are

various "rights to deposits" in banks, building and loan associations, savings and loan associations, credit unions, or other financial institutions.4 Hence, changes in the law with respect to the
presumption and the abolition of unities of time and title do not
appertain to "deposits." Excepted also are United States obliga-

tions, to the extent that they are governed by federal regulations. 8
New section 700.2449 preserves intact the right of survivorship
despite the fact that the interest of the deceased joint tenant may

be subject to a mortgage, a security interest under chapter 409,50
or a lien under sections 45.37(12),51 71.13(3)(b), 51 and 72.81(6),13
or under chapter 4954 or 289.11 However, the surviving joint tenant
takes only such interest as the deceased joint tenant could have
transferred prior to his death.
45. But see Estate of King, 261 Wis. 266, 52 N.W.2d 885 (1952), wherein the court held
that a joint tenancy was not severed by the murder of a cotenant by her fellow cotenant.
Quaere: Does the statute affect this ruling?
46. Campbell v. Drozdowicz, 243 Wis. 354, 10 N.W.2d 158 (1943).
47. Wis. STAT. § 700.22(1) (1969), as amended, Wis. Laws 1971, ch. 66.
48. Wis. STAT. § 700.22(2) (1969), as amended, Wis. Laws 1971, ch. 66.
49. Wis. STAT. § 700.24 (1969):
A real estate mortgage, a security interest under ch. 409, or a lien under ss. 45.37
(2), 71.13 (3) (b), 72.8 l(b) chs. 49 or 289 on or against the interest of a joint tenant
does not defeat the right of survivorship in the event of the death of such joint tenant,
but the surviving joint tenant or tenants take the interest such deceased joint tenant
could have transferred prior to death subject to such mortgage, security interest or
statutory lien.
50. Chapter 409 of the Wisconsin Statutes pertains to secured transactions-sales of
accounts, contract rights and chattel paper.
51. Wis. STAT. § 45.37(12) provides a lien for veteran's care at the Grand Army house.
52. Wxis. STAT. § 71.13(3)(b) provides a lien for delinquent income taxes "upon the real
property of the taxpayer."
53. Wis. STAT. § 72.81(6) provides a lien for delinquent gift taxes.
54. Wis. STAT. § 49.08(2), as amended, Wis. Laws 1969, ch. 339, provides liens against
a recipient's interest in joint property enforceable against the estate of a surviving joint
tenant for various forms of public assistance. Wis. STAT. § 49.26(5) provides a lien upon
realty, "including a house trailer used as an abode," for old age assistance "to the extent
that the beneficiary had an interest prior to his decease." Filing the lien is not a severance
and will not otherwise affect the right of survivorship.
55. Chapter 289 of the Wisconsin Statutes is the general lien statute, providing numerous liens.
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2.

Nature of Joint Tenancies and Tenancies in Common
"Concurrent interests" are classified under section 700.17(1)56
as joint tenancies and tenancies in common. Subsection (2) recognizes that each joint tenant has an equal interest in the whole
property "for the duration of the tenancy," and that upon the
death of a joint tenant, "the survivor becomes the sole owner." In
the event that one of* more than two tenants passes away, his
survivors continue as joint tenants of the entire interest. Under
subsection (3) of the statute, each tenant in common has "an undivided interest in the whole property for the duration of the tenancy. 5 7 There is no survivorship right, but a remainder may be
created to vest ownership in a survivor of one of the tenants in
58
common.
By way of example, if A, B and C held Blackacre as joint
tenants with equal interests, and if C conveyed one-half of his
interest to D, the state'of title would be as follows: A, B and C
would have an equal interest in one-half of Blackacre as joint
tenants; A and B would have an equal interest in one-third of
Blackacre as joint tenants; and D would be a tenant in common
to an undivided one-sixth interest in Blackacre. Upon C's death,
A and B would have an equal interest in five-sixths of Blackacre
as joint tenants; D would have an undivided interest in one-sixth
of Blackacre as a tenant in common.59
a. Deposits
The Wisconsin court recognized in 1935 that there was no common law in Wisconsin relating to bank accounts and certificates
of deposit held in joint tenancy.' This is because such deposits did
not exist upon adoption of the Wisconsin Constitution. Inasmuch
as section 700.22 of the Wisconsin Statutes exempts the bank and
other deposits from operation of sections 700.17 to 700.20, these
deposits are subject to no statutory presumption. They are regulated only by court decision.
56. WIS. STAT. § 700.17(1), as amended, Wis. Laws 1971, ch. 66:
Interests in property may be owned concurrently by two or more persons as joint
tenants or as tenants in common.
57. WIs. STAT. § 700.17(3), as amended, Wis. Laws 1971, ch. 66.
58. Id. This is a codification of the Hass ruling. See note 32 and accompanying text
supra.
59. FREEMAN § 10, at 64.
60. Schwanke v. Garlt, 219 Wis. 367, 263 N.W.2d 176 (1935).
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(1) The Staver Case
Abandoning the gift rationale, the court, in the landmark
Stayer case 61 embarked Wisconsin irretrievably upon the contract
theory in the creation of joint tenancies in deposits. In this case,
Joseph Stayer purchased eleven bank certificates of deposit and
made them payable to the order of himself or "Frank J. Stayer."
No delivery of these certificates was ever made to Frank. In a
controversy between Joseph's executor and Frank, the court determined that these certificates were not part of Joseph's estate and
that Frank owned them by right of survivorship-thus overruling
62
a previous case which required delivery to complete the transfer.
According to the court, as "a matter of legal principle," the question was not one of transfer at all.
In the case of joint bank accounts evidenced by certificates of
deposit, the chose in action or contract claimed against the bank
is at the outset created not only in the depositor, but in the person
whom he designates as joint payee or owner of the deposit. The
delivery of the certificates or passbook which gives vitality and
existence to the chose in action must create a legal interest and
ownership both in the depositor and the third person directly. No
question of transfer from the depositor to the intended donee is
in any manner involved...63
Distinguishing such a bank deposit contract from the ordinary
third-party beneficiary contract, the court observed that thirdparty contracts "only relate to the rights of the person other than
the promisee, whereas both the depositor and donee are promisees
under such a certificate of deposit."6 4 The third-party beneficiary
arrangement is germane to deposit contracts because no consideration from the donee promisee to the donor promisee is required in
order for the donee to enforce his contract rights against the donor.
It follows, therefore, that in a deposit contract both the donor
(depositor) and donee promisee (cotenant) may enforce their right
against the promisor (bank). In Staver the court also observed that
no ratification or assent by the donee promisee to the contract is
required because it is presumed. 5 As a logical extension, the court
further concluded that the donor promisee (depositor) could not
61.
62.
63.
64.
65.

Estate of Stayer, 218 Wis. 114, 260 N.W. 655 (1935).
Breitenbach v. Schoen, 183 Wis. 589, 198 N.W. 622 (1924).
218 Wis. at 120, 260 N.W. at 658.
Id.
Id.
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rescind the contract without the consent of the donee. In the creation of a deposit to which the donee makes no contribution, the
court found "a perfect gift." 6
As to the donative intent, there was found a presumption that
the donor promisee intended that "performance was to run" to the
donee promisee. As between the bank and the promisees (depositor
and donee), the issue of lack of depositor's donative intent and lack
of consideration to him from the donee were deemed immaterial
7
in the context of the aforementioned presumptions.1
As between the donor promisee and the donee, however, Staver
conceded that the parties may have intended something other than
a completed gift. The court cited a hypothetical case wherein the
donor promisee agreed with the donee that upon the donor's death
the donee would distribute the proceeds of the deposit to certain
individuals. In such a case, the survivor donee would hold legal title
"subject to a trust which would be enforced according to its
terms." 8 The court went on to explain that "it would be necessary
to show by clear and satisfactory evidence a conscientious duty
upon the part of the survivor to hold the title in trust for another." 9
The court continued:
The legal ownership of instruments and the incidents of such
ownership should generally depend upon their terms, leaving it
to a court of equity to impose on the holder of the legal title, such
equitable obligations as the law of trusts warrants ... 7
The court then found that in the case before it no facts were adduced which would justify the imposition of a trust.
In the same term of court, Staver was relied upon to determine
rights in a joint savings account created by a father, Edward Skilling, in his name and that of his son. 7' Except for two instances of
delivery to a daughter for the benefit of his son while Edward was
extremely ill, the passbook was never in the son's possession. According to the court, there could be no doubt that a joint savings
account was created under the terms of the deposit contract. This
was accomplished when the father, upon the occasion of making a
deposit, requested that the account be made joint. In accordance
66.
67.
68.
69.
70.
71.

Id. at 121, 260 N.W. at 658.
Id.
Id. at 122, 260 N.W. at 658.
Id.
Id. at 124, 260 N.W. at 659.
Estate of Skilling, 218 Wis. 574, 260 N.W. 660 (1935).
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therewith, the bank had made a rubber stamp notation on the
passbook. Relying on Stayer, the court determined that the son
owned the entire deposit by survivorship.
(2) The Law Since Staver
In the plethora of cases subsequent to Staver, the court has
invariably probed the intent of the depositor-promisee at the time
the contract was entered into. Viewing the intent of the depositor
as determinative of the rights of the cotenant, several possibilities
present themselves.
The first possibility is that the court may find a "true joint
tenancy," wherein the depositor intended a present transfer of onehalf of the account to the cotenant plus the right of survivorship.
Such is generally the case when a joint checking account is created.
Inherent in its structure is the idea that either party may withdraw
funds to meet expenses. "The very nature of a checking account is
such that it is utilized more as a shared wallet than as a shared
investment, as is the case with a savings account. ' 72 As the court
realized:
A prime consideration behind the opening of a joint checking
account is the convenience of handling living expenses, as well as
the convenience of providing immediate transfer of a typically
minimum pool of assets at death by way of survivorship13
The term, "true joint tenancy," has its origin in Estate of
Kemmerer,74 wherein the court, by way of dicta, stated: "A true
joint tenancy may be created in which neither party has a right to
withdraw all the funds, and the incident of survivorship exists."7 5
Such a term could not refer to a common law tenancy because, as
mentioned previously, deposits of the type under discussion herein
were unknown to the common law. The court may have been
referring to an inter vivos severance of the tenancy. In such a case,
a party, pursuant to the contract, may have the power to appropriate funds subject to the right of his co-joint tenant to recover any
withdrawal in excess of the former's interest.76 However, the term,
"true joint tenancy," implies a common law joint tenancy and
appears to be inconsistent with the rationale of Staver and subse72.
73.
74.
75.
76.

Estate of Beisbier, 47 Wis. 2d 409, 418, 177 N.W.2d 919, 923 (1970).
Id.
16 Wis. 2d 480, 114 N.W.2d 803 (1962).
Id. at 488, 114 N.W.2d at 806.
Estate of Kohn, 43 Wis. 2d 520, 168 N.W.2d 81.2 (1969).
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quent cases. A more accurate term would be "multiple party deposit contract," which would include, among other relationships,
a joint tenancy.
The second possibility which presents itself in a case involving
joint ownership of a bank account is that the court may find a
survivorship interest in the cotenant, with lifetime rights reserved
to the depositor. Illustrative of this is Kelberger v. First Federal
Savings & Loan Association," a case involving a savings and loan
account held in the name of two sisters, Julia Kelberger and Lydia
Kelberger. Applying Staver, the court found that a right of survivorship was created. Relevant factors in determining an intent on
the part of Julia, the depositor, to establish such an interest in
Lydia, were:
[T]he fact of the close relationship which existed between the
two, the manner in which they had previously dealt with their
respective funds, the presence of Lydia's name upon the bank's
ledger sheet and upon the identification sheet, presumably placed
there at the direction of Julia, the fact that when Julia was planning to go to Rochester for medical treatment and needed funds
for that purpose, she sent Lydia to the bank to draw $500. ....
.1

Also relevant was the fact that Julia, just before death, stated to a
third party that the deposit was "going back to the Burdicks."79
Similarly, in Estate of Pfeifer,8" the court found that a father, who
opened a joint account in the name of himself and his son, intended
to create a right of survivorship in his son.
The third possibility is that the court may find an "agency,"
in which the cotenant acts as an agent for the depositor both as to
lifetime rights and as to distribution after the depositor's death. In
such a case, equity will impose a trust upon any claimed survivorship interest to effecutate the depositor's intent.
Finally, the court may find neither a lifetime nor a survivorship
interest and decree that the property belongs solely to the donor.
Such was the case in Estate of Krause,8 wherein a husbanddepositor placed $5,000 in the sole name of his wife so as to secure
the protection provided by the Federal Deposit Insurance Corporation. Prior to his death, the husband withdrew these funds and used
77.
78.
79.
80.
81.

270 Wis. 434, 71 N.W.2d 257 (1955).
Id. at 441, 71 N.W.2d at 261.
Id.
1 Wis. 2d 609, 85 N.W.2d 370 (1957).
241 Wis. 41, 4 N.W.2d 122 (1942).
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them for his business. In affirming a dismissal of the wife's claim
to this deposit, the court noted: "The deceased at all times retained
and exercised dominion over this deposit, and the fact that the
deposit was opened in her name instead of his own is fully explained. '8 2 Likewise, in Ruffalo v. Savage, 3 wherein parents
opened an account in their son's name without having him sign a
card which would authorize his withdrawal of funds therefrom, the
court found that the parents "at all times intended to reserve to
themselves the ownership and control of the account until such
time as they elected to complete a gift to the son of the amount
on deposit." 4 The son's estate, therefore, took no title to this
deposit.
More directly on point, in terms of a discussion of joint ownership, is Estate of Roth," wherein a husband-depositor set up one
account in his name and that of his late wife and another account
in his name, his late wife's name, and that of his wife's son by a
previous marriage. As to the husband-wife account, the court apparently believed his testimony that he signed the contract signature card without knowing what it was and while in extreme pain
after surgery. As to the tri-party account, the court upheld the trial
court's finding that the husband neither intended to make a gift to
his wife nor to create a joint interest in the son. Judgment vesting
complete ownership in the husband was affirmed. Language found
in Staver, to the effect that a depositor's donative intent at the time
of the creation of the deposit contract is conclusive, was, thus,
qualified in Roth.
(3) The Role of Section 221.45
Section 221.45 of the Wisconsin Stautes," first enacted in 1911,
has remained substantially unchanged since its creation. This statute exists for the protection of banks and is not determinative of
the rights of the parties as between themselves. 7 The statute as82. Id. at 44, 4 N.W.2d at 124.
83. 252 Wis. 175, 31 N.W.2d 175 (1948).
84. Id. at 177, 31 N.W.2d at 176.
85. 25 Wis. 2d 528, 131 N.W.2d 286 (1964).
86. Wis. STAT. § 221.45 (1969):
When a deposit has been made or shall hereafter be made, in any bank, trust
company bank or mutual savings bank transacting business in this state in the names
of two persons, payable to either or the survivor, such deposit, or any part thereof,
or any interest or dividend thereon, may be paid to either of said persons whether
the other be living or not; and the receipt or acquittance of the person so paid shall
be a valid and sufficient release and discharge to the bank for any payment so made.
87. Estate of Schley, 271 Wis. 74, 72 N.W.2d 767 (1955).
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sumed another proportion in Boehmer v. Boehmer,88 wherein the
guardian of the husband-depositor, during the lifetime of the
husband-wife cotenants, withdrew proceeds of the joint savings
account. Rejecting the guardian's argument to the effect that the
joint deposit contract was "only conclusive on the question of both
parties having a right to withdraw funds as long as both live and
remain competent," 89 the court noted:
In the Staver case, the court construed that statute as giving
the right of survivorship to either payee; and found, at least
inferentially, that such a situation creates a joint tenancy.
In light of Staver and the statute, the court concluded that when
the depositor established the account, "a joint tenancy was created
inuring to the benefit of both during their lives, with a right of
survivorship enjoyed by either party upon the death of the other," 9
and ordered the guardian to restore the money to the joint account,
with interest.
Thirteen years later, in the Michaels case,92 the court stated
that the deposit contract is "implemented" by the statute. A possible conflict of the statute with the Statute of Wills stood behind
this interpretation. Though citing Schley and Kemmerer, 3 the
court in IMiachels, held that it was the aegis of the statute which
preserved the deposit contract from any taint under the Statute of
Wills. Section 221.45 is "a statutory exception" to section 238.06,
the Statute of Wills. In Michaels and Boehmer, the court was concerned about the Statute of Wills in a situation wherein the depositor intended to vest no lifetime interest in his cotenant to the fund,
but did intend his cotenant to enjoy survivorship rights. To preserve the right of survivorship as against an assertion that the
Statute of Wills was violated by this "poor man's will," the court,
in Michaels, found it necessary to base it on section 221.45, rather
than on the contract between the decedeint and the bank. Stated
conversely, without the statute, there would be no right of survivorship in a co-owned deposit in which the depositor retained the right
to withdraw all funds during his lifetime.
88.
89.
90.
91.
92.
93.
94.

264 Wis. 15, 58 N.W.2d 411 (1953).
Id. at 19, 58 N.W.2d at 413.
Id. at 20, 58 N.W.2d at 413.
Id.
Estate of Michaels, 26 Wis. 2d 382, 132 N.W.2d 557 (1965).
See note 87 and accompanying text supra.
26 Wis. 2d 382, 132 N.W.2d 557, 565 (1965).
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It is respectfully submitted that section 221.45 gives no "vitality" whatsoever to join deposit contracts as between promisees. It
was inappropriate to apply the Statute of Wills to a contract.
Those contracts which reserve full life withdrawal powers to the
depositor should be grounded on the contract and intent of the
depositor alone, and not on the statute or common law. Such a
joint deposit contract is no more a violation of the wills statute
than a life insurance annuity contract or a bonds payable upon
death." The rationale of Boehmer and Michaels only weakens
Staver. Further, as will be seen, these rulings give unwarranted
authority to the Wisconsin Department of Revenue's practice of
taxing jointly held property on the original contribution theory,
rather than by statute.
(4) Rebutting the Presumption-Severance
The presumption that the depositor's intent is reflected by the
words of the deposit contract applies with equal force to cases
involving lifetime withdrawal rights in the depositor and those
involving a present transfer of an interest to the donee-cotenant.
Evidence to overcome this presumption must be clear and satisfactory. In Zander v. Holly,97 the presumption was rebutted by the
donee's statement on an adverse examination that she could make
withdrawals only upon the depositor's instructions. The aunt-niece
relationship and the aged, feeble condition of the aunt were also
attendant circumstances. In both Pfeifer and Estate of Gray,9 on
the other hand, the depositor's concealment of the existence of the
deposit agreement from the donee was held insufficient to overcome the presumption. A present interest was deemed created by
the deposit contract, despite the fact that the donee's unawareness made any withdrawals impossible.
In a case where the intent of a depositor cannot be ascertained
because of conflicting evidence, resort may be made to surrounding
circumstances, including the depositor's awareness of her terminal
95. Id.
96. A sub-committee of the Milwaukee Bar Associations' Probate Section is in the
process of drafting Wis. STAT. Chapter 705-MULTIPLE-PARTY AND AGENCY
ACCOUNTS. The last sentence of proposed § 705.05(3) regulating the "Right of Survi-

vorship" (draft dated March 25, 1972) reads:
Any transfer resulting from the application of this section are not to be considered

testamentary dispositions.
97. 1 Wis. 2d 300, 84 N.W.2d 87 (1957).
98. 1 Wis. 2d 609, 85 N.W.2d 370 (1957).
99. 27 Wis. 2d 204, 133 N.W.2d 816 (1964).
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illness. In Johnson v. Mielke,0 0 for example, such circumstances
were held sufficient to sustain a trial court finding that the presumption of survivorship had been rebutted. The lifetime interest
was rebutted by evidence to the effect that the account was changed
to joint form "so that he (the depositor) could write checks to pay
Mrs. Breault's bills and transfer funds into the checking account
0 2 evidence,
as they were needed." ' "' Similarly, in Plainse v. Engle,1
including the donee's own admissions that the account was created
solely for the convenience of the depositor, was deemed sufficient
to rebut the presumption, and the donee was required to pay over
to the depositor's guardian money she had withdrawn from the coowned account.
Generally speaking, a severance may be effected (1) by the act
of a tenant operating on his own share; (2) by mutual agreement;
(3) by a course of conduct indicating that all tenants treat their
interests as tenants in common; and (4) by involuntary alienation. 03 What does or does not constitute a severance, however,
may be better illustrated by a look at case holdings. For example,
a severance was held not to have occurred where a husband agreed
with his partner to convey to the partnership the entire land held
jointly by himself and his wife. 04 On the other hand, a quit-claim
by a joint tenant of his interest in land did constitute a severance.0 5
Further, whereas creation of a lien by docketing a judgment
against one joint tenant does not constitute a severance, execution
upon that lien does.'0 6
A divorce decree may, by its terms, effect a severance. However, care should be exercised to ensure finality of the severance.
In one case, although the family court awarded certain jointly held
bonds to the husband, his failure prior to death to have them reissued in his name reposed legal title in his ex-wife. Fortunately for
the husband's heirs, equity intervened to impose a trust upon her
legal title in favor of his estate.0 7 In another case, an unexercised
power to sell or partition real estate, contained in a divorce decree,
100.
101.
102.
103.
104.
(1931).
105.
106.
107.

49 Wis. 2d 60, 181 N.W.2d 503 (1970).
Id. at 78, 181 N.W.2d at 512.
262 Wis. 506, 56 N.W.2d 89 (1952).
FREEMAN § 29, at 82.
Kurowski v. Retail Hardware Mutual Fire Ins. Co., 203 Wis. 644, 234 N.W. 900
Eloff v. Riesch, 14 Wis. 2d 519, 111 N.W.2d 578 (1961).
Musa v. Segelka & Kohlhaus Co., 224 Wis. 432, 272 N.W. 657 (1937).
Estate of Massouras, 16 Wis. 2d 304, 114 N.W.2d 449 (1961).
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resulted in a holding that no severance ever occured, giving the wife
untrammalled title upon the occasion of her ex-husband's death."0 8
A severance has also been held to have occurred when a spouse
abandoned the homestead and subsequently sold it by warranty
deed. 10 When a spouse transferred the non-exempt portion of the
homestead to the referee in bankruptcy, 10° and where one of the
tenants become incompetent. 1 '
Returning to our discussion of bank deposits, withdrawal by a
co-owner of the deposit or any part thereof constitutes a severance
to the extent that the withdrawal exceeds the pro rata share of thi
cotenant. A trust to account and pay over may be imposed on such
cotenant. In the event of death of a cotenant who was unaware of
such withdrawal, his personal representative would succeed to the
cotenant's right."2 Furthermore, if the fund withdrawn by the appropriating cotenant could be traced, the court might impress a
constructive trust upon such entity to secure payment to the other
cotenant.
a. Mortgages
Mortgages, which are carried through the evolution of common
law concepts, occupy a middle ground between real estate and
modern types of "quick" assets, such as stocks, bonds and deposits. The dearth of cases involving jointly held mortgages bespeaks
the infrequency of this type of joint tenancy.
As a general rule, where the debt is joint, the mortgagees will
be treated as joint tenants during the existence of the mortgage.
Any foreclosure must be pursuant to joint action. If, however, the
underlying debts are several, the presumption of joint ownership
by the mortgagees is rebutted. Each mortgagee, therefore, is at
liberty to pursue his own remedy to enforce the mortgage. In the
case of several debts, or where the money was loaned by one of
several mortgagees, equity in a proper case may require the noncontributing surviving mortgagee to hold the fund in trust for the
representatives of his deceased comortgagee. Furthermore, at common law, if such cotenants jointly prosecuted their remedy, even
to the point of becoming joint purchasers at a sale, or joint owners
of the mortgagor's equity of redemption, they were still deemed
108.
109.
110.
111.
112.

Nichols v. Nichols, 43 Wis. 2d 346, 168 N.W.2d 876 (1969).
Radtke v. Radtke, 247 Wis. 330, 19 N.W.2d 169 (1945).
In re Blodgett, 115 F. Supp. 33 (E.D. Wis. 1953).
Zum Brunnen v. Niebuhr, 3 Wis. 2d 570, 89 N.W.2d 215 (1958).
Estate of Gray, 27 Wis. 2d 204, 133 N.W.2d 816 (1964).
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tenants in common.113
In the earliest case decided by the Wisconsin Supreme Court," 4
it was held, without mention of any presumptions, that if the underlying obligation is separate as to each mortgagee, then the
mortgagees are tenants in common. Each mortgagee has an undivided interest proportionate to his claim. Therefore, the fact that
the mortgage was fraudulent in character as to the debt due one
mortgagee did not necessarily make the mortgage void as to the
other mortgagees.15 Subsequently, the court held that husband and
wife mortgagees held jointly so that upon the husband's death, his
estate took no part of the mortgage."' In that case, the court
applied the statute which excepted mortgages from application of
the general statute, presumptive of tenancies in common; thus, in
effect, the common law presumption was applied. In yet another
case, it was held that the presumptive statutes leave open to inquiry
the intent of the parties." 7
It is noteworthy that new section 700.19(3) of the Wisconsin
Statutes refers only to purchase money mortgages wherein the
covendors own the realty jointly and are named as mortgagees
upon the note and mortgage. Such mortgagees enjoy the presumption of joint tenancy, "unless the purchase money mortgage expresses an intent that the mortgagees are tenants in common." In
contrast, section 700.18 apparently creates a presumption of tenancy in common as to nonpurchase money mortgages. The language of this more recent statute is of narrower scope than its
predecessor, section 230.45(1), which excepted all mortgages from
the statutory presumption of estates in common.
b. Tangible Personal Property
As noted previously, section 700.19(1) provides that the "creation of a joint tenancy is determined by the intent expressed in the
document of title, instrument of transfer; or bill of sale." Such
intent may be expressed by such words as "jointly", "as joint
tenants", "with right of survivorship" or, in the words of the statute, "any similar phrase." Thus, despite the general language of
section 700.18, reversing the common law presumption, section
113. FREEMAN § 16, at 71.
114. Farwell v. Warren, 76 Wis. 527, 45 N.W. 217 (1890).
115. Id.
116. Fiedler v. Howard, 99 Wis. 388, 75 N.W. 163 (1898); See also Estate of Abddulah,
214 Wis. 336, 252 N.W. 158 (1934).
117. Williams v. Jones, 175 Wis. 380, 185 N.W. 231 (1921).
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700.19(1), as a practical matter, reinstates the common law rule
that a transfer of tangible personal property to two or more persons presumptively establishes a joint tenancy.' Whether the supreme court will so hold is open to question. What is clear, however, is that frequent litigation on the intent issue can be expected.
c. United States Savings Bonds
The creation of ownership in bonds is subject to strict federal
regulations. For example, only one form of registration in the
names of co-owners is permitted. " 9 Either registrant may redeem
the bond during the life of the other, whereupon the other ceases
to have any interest and the survivor is deemed the "sole and
absolute owner" of the bond.' Further, the four unities have been
abolished.'
Designed to protect the United States Government, these regulations do not necessarily define the rights among the parties themselves. Hence, in Chrysler v. C.LR.,'22 the court held that a gift of
U.S. Series E bonds in the name of a father and daughter to the
daughter was completed, even though formalities of transfer had
not been accomplished. Hence, the father ceased to have any beneficial interest which passed at his death, and the bonds were not
includible in his taxable estate as joint property, 2 3 as a transfer
with retained life estate,' 4 or as a revocable transfer.'2
d. Corporate Stock
Traditionally, in the area of jointly held corporate stock, the
four unities had to be present. Thus, in the Breitenbach2 and
Zander2 7 cases, where the unities of time and title were not present,
the parties were held to be tenants in common of stock shares
which had been transferred by the transferor to himself and another. Under the present law, however, such transfers would create
a joint tenancy, assuming there were appropriate language indica118. FREEMAN §§ 16, at 69; 18, at 71.
119. 31 C.F.R. § 315.7(a)(2) (1971).
120. 31 C.F.R. § 315.60 (1971).
121. Nothing in the Wisconsin Law of concurrent interests applies to U.S. obligations
"to the extent they are governed by regulations of the U.S. government." Wis.
STAT. § 700.22(2) (1969), as amended, Wis. Laws 1971, ch. 66.
122. 361 F.2d 508 (2d Cir. 1966). But see note 215 and accompanying text infra.
123. INT. REv. CODE of 1954, § 2040.
124. INT. REV. CODE of 1954, § 263.6(a).
125. INT. REV. CODE of 1954, § 2038.
126. Breitenbach v. Schoen, 183 Wis. 589, 198 N.W. 622 (1924).
127. See note 15 supra.
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tive of such an intent. It is the wording of the contract which will
determine the form of ownership." 8
e. Safety Deposit Boxes
The placing of money or other property into a jointly owned
safety deposit box does not in and of itself alter the state of title
of the items deposited. If there is an express agreement that the
items placed in the box are to be jointly owned, the co-ownership
is established." 9 Otherwise, the question of ownership is determined by establishing who owned the property at the time it was
placed in the box. Thus, in Estate of Roth, 3 ' where both a husband and wife leased a safety deposit box, the court delineated the
problem as one of "determining who owned the cash when it was
placed therein."' 31
C. Tenancy in Common
Like a joint tenancy, the tenancy in common may exist as to
every species of property; that is, two or more persons may be
tenants in common of real estate, personal property, fixtures,
choses of action, trademarks, franchises, patents, and the like. 32
Unlike a joint tenancy, however, this form of ownership is available to all persons, be they natural or artificial.'
The unique feature of a tenancy in common is its single
unity-that of possession. As to real estate, it makes no difference
how or when the tenants in common obtain their titles, and the
character of their title is immaterial. Consequently, a tenant in
common may have an estate in fee, while his cotenant has one for
life. One tenant in common may have acquired his title by purchase, another by descent. One tenant in common may have acquired his title today, and his cotenants, many years ago. Tenants
in common need not hold equal shares in the property. One may
hold equal shares in the property. One may'hold a two-thirds share
34
and the other, a one-third share.1
Tenancy in common in real estate may be created by any of
128. WIs. STAT. § 700.19(1) (1969).
129. Kleemann v. Sheridan, 75 Ariz. 311, 256 P.2d 553 (1953).
130. 25 Wis. 2d 528, 131 N.W.2d 286 (1964).
131. Id. at 534, 131 N.W.2d at 289.
132. FREEMAN § 88, at 151.

133. Id. § 90, at 155.
134. 2 H. TIFFANY, THE LAW OF REAL PROPERTY § 426, at 213 (3d ed. 1939) (hereinafter cited as TIFFANY).
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the various methods, such as public grant, conveyance, devise, or
descent. 35 As to personal property, a tenancy in common exists
"where two or more hold by several and distinct interests, not by
a joint title but in common, the only unity recognized being that
of possession."' 131 Like joint tenants, the unity of possession is per
my et per tout. As to title, however, each owner is solely and
severally entitled to his interest regardless of what proportion or
character it may be.
As discussed earlier, the presumption ofjoint tenancy attending
co-ownership of both real and personal property has been changed
by statute.' 37 In addition, the Wisconsin statutes provide that if
two persons are named as covendors in a contract to transfer an
interest in real property owned by one of the covendors, then the
purchase price is payable to such owner, unless the contract expresses an intent that the purchase price be payable to the covendors as tenants in common.13 As to the extent of the undivided
interests, the statutes further provide that it may be expressed in
the document of title, instrument of transfer, or bill of sale. If no
intent is expressed, then the "tenants in common are presumed to
39
own equal undivided interests for the duration of the tenancy."'
Termination of the unity of possession extinguishes a tenancy
in common, both in real estate and personalty. The tenancy may
be terminated either by uniting all the interests in one tenant by
purchase or otherwise, or by a partition between the several tenants
which vests in each an interest in severalty of a specific part of the
land.4 0 As to personal property, partition will lie by one co-owner
against the other, or if the one has sold the property, the other may
recover his share at law.' 4'
The question of rent payable by one cotenant to another presents some interesting law. The Wisconsin court has held that a
surviving tenant in common, who during his life had no duty by
contract or statute to pay his cotenant for rent or occupancy, is not
liable to the estate of his deceased cotenant for any rents.4 2 On the
135. Id. § 427, at 214.

136. J.
as

SCHOLER, PERSONAL PROPERTY §

161 at 230 (5th ed. 1918) (hereinafter cited

SCHOULER).

137.
138.
139.
140.
141.
142.

See note 36 and accompanying text supra.
Wis. STAT. § 700.21 (1969), as amended, Wis. Laws 1971, ch. 66.
Wis. STAT. § 700.20 (1969), as amended, Wis. Laws 1971, ch. 66.
TiFFANY § 428, at 215.
SCHOULER § 166, at 242.
Estate of Elsinger, 12 Wis. 2d 471, 107 N.W.2d 580 (1961).
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other hand, if cotenants both enjoy occupancy, the ouster of one
by the other gives rise to a right in the ousted tenant, and presumably his estate, to recover reasonable rents from the date of
13
ouster.
III.

WISCONSIN INHERITANCE TAX LAW

A. History and Constitutionality
The first two inheritance tax statutes enacted by the legislature
foundered upon supreme court adjudications as to their constitutionality. In the first case, State ex reL Sanderson v. Mann,' a
statute which provided for a flat percentage of tax on all estates in
Milwaukee County over $3,000,000 was held violative of those
sections of the Wisconsin Constitution which prohibit special laws
for the assessment and collection of taxes and require all such laws
to be "uniform in their operation throughout the state." In the
second case, Black v. State, 4' another statute, which exempted all
estates under $10,000 from inheritance taxation,'4 7 was held violative of the uniformity provision of the constitution in that it discriminated among members of the same class, i.e., beneficiaries.
Thus it results that one collateral relative receiving a legacy
of $2,000.00 from one testator, whose estate amounts to but
$9,500.00 pays no tax, while another collateral relative in the
same decree, receiving a legacy of $2,000.00 from another testator, whose estate amounts to $10,500.00 is obliged to pay a tax.
Here is unlawful discrimination pure and simple.'
Not until 1903 was there enacted an inheritance tax statute'
which withstood constitutional challenge. Citing Black with approval, the court in Nunnemacher v. State5 ' held that neither the
classification of lineal and collateral relatives and strangers nor the
progressive feature, by which increased per centum rates were imposed as the amount of the bequest increased, violated Wiconsin
uniformity or federal equal protection requirements. The court
143. WIs. STAT. § 700.23 (1969), as amended, Wis. Laws 1971, ch. 66.
144. 76 Wis. 469, 46 N.W. 51 (1890).
145. WIs. CONST. art. IV, §§ 31, 32.
146. 113 Wis. 205, 89 N.W. 522 (1902).
147. Wis. Laws 1899, ch. 335.
148. Black v. State, 113 Wis. 205, 89 N.W. 522 (1902). The court reiterated the principle recognized in Sanderson that a true succession tax is a tax on the privilege of receiving
property and not a tax on property.
149. Wis. Laws 1903, ch. 44.
150. 192 Wis. 190, 108 N.W. 627 (1906).
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also held "that reasonable exemption of small estates also may be
allowed without violating uniformity." '
In 1917, Wisconsin enacted its first inheritance tax law affecting co-owned property. 52 But for a renumbering in 1921,'153 this
statute had remained unchanged until May 13, 1972.111 Reversing
a tax commission ruling to the effect that no "transfer" occurred
at the death of a joint tenant which would subject any part of the
tenancy to he operation of the inheritance tax law, 55 the legislature
in 1917 deftly sidestepped the "transfer" conundrum by treating
the event as a devise of an interest held by tenancy in common; that
is, the economic benefit caused by a cotenant's death was peremptorily equated with the transfer of a tenancy in common interest.
This fiction has never been the subject of a supreme court test.
In Will ofRay, the court almost summarily declared the statute
unconstitutional in the following language:
It seems too plain for argument that, the deceased and
Charles Ray. being joint tenants, the title to her interest in the
estate was devolved upon him by the death of his wife and is
therefore liable to taxation under the provisions of sec. 72.01,
Stats. They were such joint tenants at the time sec. 72.01 was
enacted. That statute is not retroactive but prospective, and impairs no constitutional right of the defendant either under the
constitution of this state or of the United States.'56
In only one subequent case was the issue of constitutionality
raised. 51 Utilizing the due process clause of the United States
Constitution and the remedy-for-wrongs clause of the Wisconsin
Constitution, a surviving husband challenged the statute on the
ground that it created a conclusive presumption thereby barring
evidence of "the true facts" of ownership, and any determination
of tax liability denied him due process of law. Ignoring this issue
completely, the court upheld the statute.
B. The Court and The Statute
In the Ray case, the court experienced no difficulty in assessing
151.
152.
153.
154.
310.
155.
156.
157.

Id. at 221, 108 N.W. at 637.
Wis. Laws 1917, ch. 332.
Wis. Laws 1921, ch. 7 renumbered the statute Wis. STAT. § 72.01(6).
Wis. STAT. § 72.01(6) (1969) was repealed and recreated by Wis. Laws 1971, ch.
See 6 Op. Ar'VY GEN. 379 (1917).
188 Wis. 180, 182, 205 N.W. 917, 918 (1925).
Estate of Atkinson, 261 Wis. 481, 53 N.W.2d 185, 54 N.W.2d 52 (1951).
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a tax upon a surviving husband as to one-half of the total joint
property. The court reasoned that "the title to her interest in the
estate was devolved upon him by the death of his wife."' 58 At
common law, however, there was no devolution or change of title
upon the wife's death. Further, the court failed to comment upon
the statutory fiction that for purposes of inheritance taxation, joint
tenants would be treated as tenants in common.
Agreeing with the attorney general, the court took the position
that the "transfer" caused by the wife's death was subject to the
statute even though the joint tenancy had been created in 1902,
prior to enactment of the statute, thereby permitting a statutory
change of an instrument of title.
When it comes to inheritance taxes, the rulings of the Wisconsin Supreme Court leave little doubt that one-half of the property,
whatever its character, is subject to tax upon the death of a joint
tenant. As between the surviving joint tenant and the department,
the intent of the depositor or creator of the cotenancy is
immaterial.
59 for example,
In Estate of Hounsell,1
despite testimony by the
surviving husband to the effect that all of the funds used to purchase these assets originated with him, the trial court ordered assessment of one-half of the total joint property. On appeal, the
husband pointed out that his late wife had "no actual interest in
the property," either by purchase or gift. In affirming the trial
court's mandate, the supreme court considered it immaterial where
the interest of each of the parties came from. Citing the statute,
the court held: "[A]ll that is needed to set the statute in motion is
to have property in the joint names of the parties."' 60
In addition, the court decided that the husband was incompetent to testify as to transactions with his late spouse because he
sought thereby to reform evidences of title. Thus, no exception to
the "dead man's statute"'"' would be carved out for inheritance tax
cases. Similarly, in Estate of Atkinson, 6 2 the surviving husband
asserted that there should be no inheritance tax upon certain real
estate and government bonds, which at the death of his wife were
in the names of himself and his late wife. As sole contributor, he
claimed that no joint tenancy was intended or created when the
158.
159.
160.
161.
162.

188 Wis. 180,
252 Wis. 138,
Id. at 143, 31
WIS. STAT. §
261 Wis. 481,

182, 205 N.W. 917, 918 (1925).
31 N.W.2d 203 (1948).
N.W.2d at 206.
325.16 (1969).
53 N.W.2d 185, 54 N.W.2d 52 (1951).
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property interests were placed in the two names. In affirming the
assessment against one-half of the total joint property, the supreme
court said: "This order terminates the joint tenancy and makes him
[the surviving husband] the sole owner thereof." 163 The court
thereby concluded that the surviving husband was in no position
to complain about a tax predicated upon such an order. The court's
rationale constituted a misstatement of the law, as the "order"
neither terminated the joint tenancy nor made the surviving husband the sole owner. It was the death of the wife that terminated
the joint tenancy, and it was the instruments of ownership which
created the husband's title. While applying Hounsell to the joint
tenancy, the court held the tax to be an excise tax levied upon the
transfer or transaction.'64 Again it must be pointed out that at
common law there was no "transfer or transaction" upon the death
of a joint tenant. Also it should be noted that the court failed to
refer analytically to the fiction that a joint tenancy is "deemed" a
tenancy in common for the purpose of assessment.
Thus the intent of the creator of the joint tenancy at the time
of its inception does not control-with one notable exception. If a
surviving joint tenant or decedent's estate can establish that the
survivor acted as mere agent or trustee for his deceased cotenant,
then the statute would not apply. In Hounsell, the court cited
Staver and then said: "There is no evidence to justify holding that
Mary Hounsell held her half interest in trust for her husband." The
court continued, "The only exception which exists in favor of a
surviving tenant is where the joint title has come into being under,
and is a part of, a transaction clearly indicating a trust relation or
'
the existence of an agency only."165
Application of the contemplation of death statute' to a joint
tenancy situation has presented another problem in the area of
inheritance tax law. In Estate ofSimonson,67 a substantial amount
of money in U.S. bonds and deposits was in the name of the
husband and wife when he died, some of which were purchased or
deposited prior to and some subsequent to the two-year period. It
was conceded that the late husband furnished all the funds and that
his wife furnished none. During his life, the husband collected and
163. Id. at 483, 53 N.W.2d at 186.

164. Id. at 484, 53 N.W.2d at 186.
165. 252 Wis. 138, 142, 31 N.W.2d 203, 205 (1948). Quaere: Does the same exception

apply where the depositor intended no co-ownership at all?
166. Wis. STAT. § 72.01(3)(a) (1969), repealed by Wis. Laws 1971, ch. 310.
167. 11 Wis. 2d 84, 104 N.W.2d 134 (1960).
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used the income, reported it as his own for federal and state income
tax purposes and paid these taxes. In an unusually lucid opinion
the court put the nature of joint tenancy in proper focus by stating
that each joint tenant acquired "all his rights" when the joint
tenancy was created. The death of a joint tenant, while terminating
his interest, confers no new right upon the survivor. As put by one
court, at the death of one cotenant, the survivor "is merely relieved
thereby from the further interference of the cotenant."' 6 s The court
rejected the department's contention that the basis for assessment
of the tax was a transfer intended to take effect in possession or
enjoyment at or after death. Citing the history of the statute, however, the court found no inconsistency between the joint tenancy
statute and the contemplation of death statute, which created a
rebuttable presumption that property transferred within two years
of decedent's death was transferred in contemplation of death, and
imposed upon the department the burden of proof to establish that
transfers prior to the two-year period were made in contemplation
of death. Upon the facts presented, one-half of all the property
transferred was assessed under the joint tenancy statute. The survivor did not overcome the presumption as to the property transferred within the two-year period and one-half of it was held assessable under Wis. Stat. sec. 72.01(3)(a). The department ignored the
property transferred prior to the two-year period. Commenting on
the surviving wife's moiety created within the two-year period, the
court said: "No reason appears why the legislature should have
favored the transfer of property into joint names in contemplation
16 9
of death over other types of transfers with the same motive."
Some Wisconsin practitioners contend that this language creates
a conclusive presumption that survivor's moiety created before the
two-year period is not subject to contemplation of death treatment.
C. The Department of Revenue and Its Practice
1. Tenancies in Common
Upon the death of a tenant in common, his interest is subject
to taxation as a part of his estate. The tenants hold per my and
per tout only as to the unity of possession. Except for a contemplation of death transfer, the share of the survivor is not subject to
inheritance taxation.
In the usual case where tenants in common possess a right of
168. Id. at 89, 104 N.W.2d at 136.
169. Id. at 92, 104 N.W.2d at 138.
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survivorship, a literal application of Wis. Stat. sec. 72.01(6)170 required that they receive the same treatment as tenants in common
except as to deposits "in banks or other institutions or depositories." In the case of deposits, the statute only required that the
same be "in the joint names of two or more persons and payable
to either or the survivor." The words "person or persons" found
later in the statute are apposite to the deposit situation. Consequently, the statute's applicability required either that the property
be held in joint names or, in the case of deposits, that it be held in
the names of two or more persons payable to the survivor. Consequently, any property, except deposits, not held in joint names was
not subject to the statute even though it contained the survivorship
feature.
There is no case law involving the taxation of a tenancy in
common with right of survivorship. There have been so few cases
presented to the department that no standard practice has evolved.
This state of the law presents some interesting alternatives for the
tax practitioner in estate planning. A transfer from joint ownership
to a tenancy in common with right of survivorship is one method
of defeating the "federal" original contribution theory applied by
the department; transfer from a dying sole owner into this tenancy
lays open the possibility that only the survivor's moiety would be
taxed to him because of contemplation of death.
2.

Joint Tenancies
Unabashed by its rebuffs from the court1 71 and undaunted by
the plain wording of the statute, the Wisconsin Department of
Revenue has continued to tax the entire joint property, with certain
self-imposed limitations, pursuant to its own rules.1 72 In the great
majority of cases, the surviving joint tenant mutely pays the tax,
perhaps because of the prohibitive costs of litigating the issue. In
170. Repealed by Wis. Laws 1971, ch. 310.
171. See note 159 and accompanying text supra.
172. In a letter from Tax Commissioner Patrick Lyons to James R. Morgan, Secretary
of Revenue dated August 13, 1969, the following is found:
It is not difficult to ascertain the true interests of spouses as joint tenants because of
the common possession, control and enjoyment of the property. Where the facts
relating to these points are clear and where they establish the exclusion of one or
the other spouse the property is taxed according to the equities of the tenants. For
practical purposes, however, we have made no effort to try to establish the exclusion
of either joint tenant as between spouses. Where the property is held jointly with
other than a spouse these factors are more easily established and we propose to tax
the equities.
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the Joint Tenancy of Adolph 0. Reuter,173 however, the taxpayer
took issue with the department. There a father, the deceased, and
his spinster daughter lived together for many years and worked at
the same place. They consistently purchased United States Series
E and H bonds by way of payroll deduction. The father named
himself and his daughter as owners of his bonds and the daughter
named herself and her father as the owners of her bonds. The
department sought to tax all of the bonds purchased by the father.
The department advanced two theries to justify its position. It first
sought to apply section 72.0 l(3)(b), notwithstanding the Simonson
decision. It alternatively advanced the original contribution, or
"federal" rule, asserting that since the father's bonds were purchased solely with his own funds they should be taxed fully. This,
of course, ignores the express mandate of the statute. In a supplemental brief, the department sought a determination that the
bonds purchased by the father were intended to create only an
agency or trust in the daughter. However, the only evidence indicative of the trust or agency was that the father placed his name first
upon the bonds, and the fact that as to Series H bonds he enjoyed
the interest income and paid income taxes thereon. No evidence
was presented that the father desired a testamentary disposition
other than survivorship. Accordingly, the probate court held that
one-half of the bonds were subject to tax under the statute and that
the daughter enjoyed the entire property by way of survivorship.
The department is not entirely consistent in its application of
the original contribution theory. In the case of a husband and wife,
or in the case of close relatives who live together in the same
household, only one-half is taxed regardless of who made the original contribution. 74 As to other individuals, however, the rule is
applied only to the department's advantage, i.e., if the deceased
joint tenant made all of the contribution, then the entire property
is taxed, but if the survivor made the entire contribution, one-half
is taxed as prescribed by statute.1 75 Hence, in each case the department chooses between the better of two possible words."
173. Milwaukee County Probate Court file
431-939, memo decision filed May 15, 1969;
supplemental decision filed June 20, 1969.
174. Joint Tenancy of Nancy L. Hahn, Milwaukee County Probate Court file 454-354;
tax order signed December 8, 1971.
175. Joint Tenancy of Andrew Bassi, Milwaukee County Probate Court file 449-878;
tax order signed January 31, 1972. In the rare case wherein a survivor can establish by
admissable evidence that he was the sole contributor, the department will assess no tax.

19721

COTENANCIES AND TAXATION

D. The New Statute17 and The "Federal Rule"
An overhaul of the Wisconsin inheritance tax is contained in
Ch. 310, Wis. Laws of 1971. The bill was prepared by the advisory
committee on inheritance and gift tax (an interim taxation committee) of the Wisconsin Legislative Council. The advisory committee held a number of public hearings 'commencing December
30, 1969, and completing its work April 16, 1971. The committee
presented its recommendations April 28, 1971, the following of
which is found on page 2 thereof:
Another significant change made by the proposal is adopting
the federal method of taxing the transfer of jointly owned property. Under Wisconsin law, at the death of one of two joint
tenants to property, only one-half of the property which passes
to the survivor is taxed, even though the property may have been
acquired by only one of the joint tenants. Under the federal
method now adopted, the full value of the property transferred
is taxed, less any portion either contributed by or belonging to
the survivor.
The recommendation is inaccurate in several respects. In joint
tenancies no property "passes" or is "transferred" to the survivor.
Also, in many cases all of the property in the joint tenancy is taxed,
and in a few cases, none of it. Most important of all, subsection
72.12(6)(a) permits the taxation of tenancies in common with right
of survivorship. The federal code does not: A comparison of the
two statutes raises the issue of whether the "federal method" has
in fact been adopted. Only the underscored portions of the federal
code, set forth below, are similar to the Wisconsin enactment.
Joint Interests.
The value of the gross estate shall include the value of all
176. Wis. STAT. § 72.12(6) as created,Wis. Laws 1971, ch. 310:
SURVIVORSHIP INTERESTS. (a) Rule. When property is held in the names of 2 or more
persons with the right of survivorship, upon the death of one of the persons, transfer
of the full clear market value of the entire property is subject to this subchapter.
(b) Exceptions. If the property or the consideration with which it was acquired, or
any part of either, is shown to have originally belonged to the survivor and never to
have been received or acquired by him from the decedent for less than adequate and
full consideration in money or money's worth, the transfer of the property or the
part originally furnished by the survivor is not taxed. If the property was acquired
by gift, bequest, devise or inheritance by the decedent and any other person, the
taxable portion is determined by dividing the clear market value of the property by
the number of owners, unless the instrument creating this ownership creates interests
in a different proportion.
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property to the extent of the interest therein held as joint tenants
by the decedent and any other person, or as tenants by the entirety by the decedent and spouse, or deposited with any person
carrying on the banking business, in theirjoint names andpayable to either or the survivor, except such part thereof as may be
shown to have originallybelonged to such other person and never
to have been received or acquiredby the latterfrom the decedent
for less than an adequate and full consideration in money or
money's worth: PROVIDED, That where such property or any
part thereof,or part of the consideration with which such property was acquired, is shown to have been at any time acquired
by such otherpersonfrom the decedent for less than an adequate
andfull consideration in money or money's worth, thereshall be
excepted only such part of the value of such property as is proportionate to the considerationfurnished by such other person:
PROVIDED FURTHER, That where any property has been
acquired by gift, bequest, devise, or inheritance, as a tenancy by
the entirety by the decedent and spouse, then to the extent of onehalf of the value thereof, or, where so acquired by the decedent
and any other person as joint tenants and their interests are not
otherwise specified or fixed by law, then to the extent of the value
of a fractionalpart to be determined by dividing the value of the
property by the number ofjoint tenants.'77
Wis. Stat. section 72.12(6)(a) reflects the positive effort of the
legislature to eschew the word "joint", apparently in the hope that
the taxing authorities will no longer be vexed with the mysteries
of common law joint tenancy, its unities and presumption. Further,
the new statute omits any reference to tenancies by the entirety
which had already been outlawed for 39 years when the former
statute was first enacted.
How onerous the tax will be remains to be seen, but no one can
question the fact that the department will have an easier time in
administering the new law. This is because "the entire property"
is now taxed. The burden now rests upon the survivor to show
either original contribution on his part or acquisition by decedent
and survivor of the co-owned property by gift, bequest, devise or
inheritance. In the latter case the taxable portion is determined by
dividing "the clear market value of the property by the number of
owners" except where the instrument creating ownership itself establishes different proportional interests.
It can be predicted that the taxation of property co-owned by
177. INT. REV. CODE of 1954, § 2040.
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spouses will present confusion and disillusionment to the taxpayer.
For instance, as frequently occurs, the husband provides most of
the contribution toward the co-owned homestead. Should his wife

die first, his attorney would be left with the problem of proving that
the husband indeed made these contributions. Will the department

concede that because the husband was gainfully employed during
the married life more regularly than the wife his was the sole
contribution? Assume on the other hand that the husband dies first,
and the total value of the real estate plus insurance, paid to the wife
directly in excess of $10,000, plus personal property exceeds the

$50,000 exemption. Taxation of the "entire property" will make
pyrrhic many victories widows shall otherwise have won by virtue
of the increased exemption. The ongoing nature of inflation will
7
render even less significant the increased exemptions. 1

Administratively, will the department accept federal case law
interpretation of the term "original contribution"? The advisory

committee consistently referred during its meetings to the fact that
Wisconsin would have the "federal rule". If this is the case, a
frequently applied rule of statutory construction 79 would require
the department and the courts to give great weight to the interpretations federal courts have made with respect to section 2040,
80
I.R.C.
The new law is a "department statute", calculated to increase
the amount of taxes collected, and to ease the administrative burden. Ultimately the taxpayer will pay a greater tax. He will find

the burden upon himself to establish any exception to which he
may be entitled. This, of course, would involve the retention of an
attorney who must work up facts for the exception. To establish
original contribution often is a formidable and tedious tracing
task. Thus, although the tax package is presented as a boon to the
178. Wis. STAT. § 72.17(l), as created, Wis. Laws 1971, ch. 310, provides a $50,000
excemption to a surviving spouse. The repealed law allowed $15,000 to a widow and $5,000
to a widower. But see Wis. Bar Bulletin, June, 1971.
See also Wisconsin Department of Revenue unofficial survey for 1970 as presented at
the A.T.S. of the State Bar of Wisconsin in May, 1972. The survey indicates that 44% of
all estates for that year had a surviving spouse; that in estates under $5M the husband
survived 48% of the time, and that in estates exceeding $50M the husband survived 14% of
the time. The survey also indicated that there were 41,000 deaths in Wisconsin in 1970 of
which 82% or 33,500 were persons over age 55.
179. In re Adams Machinery, Inc., 20 Wis. 2d 607, 123 N.W.2d 558 (1963) sets forth
the principle that a state law adopted from the Federal Code includes federal judicial
construction thereof.
180. Quaere: Do the differences in the statutes render this rule inapplicable? See Copeland v. Larson, 46 Wis. 2d 337, 174 N.W.2d 745 (1969).

MARQUETTE

LAW REVIEW

[Vol. 56

small taxpayer, its operation in the contenancy area may well
prove a boomerang.
IV. WISCONSIN GiFr TAX
A. Statutes and The Berry Case
Wis. Laws, ch. 363, section 4 provided Wisconsin with its first
gift tax. It was denominated an emergency tax and affected transfers after July 9, 1933, and prior to July 1, 1935. In subsequent
years there was no change in the law as to transfers subject to tax,
and indeed the new gift tax law effects no substantial change. In
each of the six legislative sessions subsequent to 1933, the effective
time for operation of the emergency tax was extended for a twoyear period and in 1949 it was made a permanent institution.''
Except for amendments in 1951 and 1957 relating to powers of
appointment, 82 no changes were made in the statute until 1969.
Then certain credits were allowed for succession of property to
3
children within six years of the parent's death.11
Only one case involving a transfer into cotenancy has been
considered by the Wisconsin Supreme Court. 1 4 In that case, a
husband deposited his own funds into two savings and two checking accounts bearing the names of himself and his wife. The court
upheld the determination of the Board of Tax Appeals and the
circuit court that this transfer was not taxable. Pointing out that
under section 221.45 either party had the right to withdraw the
entire amount, the court applied Wis. Stats. section 76.76(7)
(1949), which required that the donor divest himself of "all beneficial interest" for the gift to be completed. The court concluded:
"This-the right in either Mr. or Mrs. Berry to withdraw any part
of the whole of the deposit at his or her pleasure-rendered the
18 5
transfers revocable."
This decision has been criticized as creating a "loophole" which
permits co-owned deposits to escape gift taxation, since upon the
death of a cotenant only one-half of the amount deposited is taxed.
The court ignored the fact that on the creation of an account, the
donee contenant obtains full title to the entire fund. When the
donee cotenant makes a withdrawal, the donor's right to revoke is
181.
182.
183.
184.
185.

Wis. Laws 1949, ch. 320.
Wis. Laws 1951, ch. 510; Wis. Laws 1957, ch. 144.
Wis. Laws 1969, ch. 292.
Department of Taxation v. Berry, 258 Wis. 544, 46 N.W.2d 757 (1951).
Id. at 546, 46 N.W.2d at 758.

1972]

COTENANCIES AND TAXATION

terminated.' 8 At such time the donor cotenant has lost "all beneficial interest." Furthermore, the court misconstrued section 221.45
when it said: "[T]hat the legislature assumed the right to withdraw
to be the right of Mr. Berry is indicated by the provisions of sec.
221.45, Stats .... 11117 This conclusion is entirely unwarranted.
The statute merely exonerates the repositary from liability when
one of two cotenants makes a withdrawal. Any right of withdrawal
is created by the contract between the repositary and the cotenants,
not by section 221.45. This error was perpetuated in the Zander",
case when the court, commenting on Berry, stated that the husband
and wife had the right to withdraw funds "by virtue of sec. 221.45,
Stats ..... "
In Simonson,'89 the department attempted to reach the noncontributing survivor's moiety for inheritance tax purposes. It
pointed out the inconsistency between the Berry case' and the
Schley"' case, which recognized a present interest in the donee
cotenant, not destructible by the donor cotenant's withdrawal of
the entire deposit. Ignoring section 221.45, the court resolved its
consistency with a tourjete: "But in any event, the court in deciding the Berry case was concerned with the Gift Tax Law and not
the Inheritance Tax Law."' 92 The court could have reasoned that
the term "all beneficial interest" found in see. 72.76(7) Stats., was
inclusive of the interest created by a donor depositor which by the
terms of the contract he has the power to withdraw but not the
right to appropriate. This accountability feature, not mentioned by
the court, deprives donor of unrestricted power to "revest any such
interest in himself."
B. The New Statute
Confronted with the fact that a considerable amount of coowned deposits were going untaxed because of the impact of Berry,
the Advisory Committee sought ways to plug the hole. In the
minutes of its meeting held June 26, 1970, the following is found:
186. Stone v. Dept. of Taxation, 255 Wis. 463, 39 N.W.2d 361 (1949). In this case,

fourteen years after the creation of a trust the settlor and his divorced wife waived all rights.
The court held that at that time, the gift was completed. In a deposit cotenancy the donee
should logically be subject to a tax when he withdraws.
187. 258 Wis. 544, 546, 46 N.W.2d at 758.
188. See note 15 and accompanying text supra.
189. See note 167 and accompanying text supra.
190. See note 184 and accompanying text supra.
191. Estate of Schley, 271 Wis. 74, 72 N.W.2d 767, (1955).
192. 11 Wis. 2d 84, 90, 104 N.W.2d 134, 137 (1960).

MARQUETTE LAW REVIEW

[Vol. 56

Mr. Williams prepared a memorandum as to the specific
position of theBureau of Inheritance Taxation which stated that
the Bureau would not attempt to tax property jointly held between spouses; they would, however, attempt to fully tax property held jointly between persons of other relationships.
It would be incumbent upon the donee to establish his own
contribution, or other facts indicating a relationship other than
'cotenancy. This "position" bore no fruit in the final drafting of the
new statutes.
The committee completely failed to come to grips with the
problem of coowned deposits. The only coowned property exempted from gift taxation are interspousal transfers of real estate,
and then only if so elected by one spouse." 3
By enactment of the present revision, the legislature has missed
an opportunity to clarify cotenancy tax law and provide consistent
tax administration to coowned deposits. This could have been accomplished by dividing all transfers into two classes-exempting
all interspousal transfers and taxing non-spousal transfers in full
to the donee. The donee could relieve himself of the tax by establishing proof of his own contributions or proof of a contrary intent
on the part of the donor. If the donor withdraws his deposit, the
law could provide for a refund of any tax paid by the donee. Such
a proposal comports with the reality that the interspousal transfers
either vest no present property interest in the donee, or the intent
of the donor is impossible to ascertain from the terms of the contract. In the former case, not only is the administrative task eliminated but the original contribution rule will, on death of a spouse,
reach his interest for inheritance tax purposes. In the latter case,
the donee must pay the total tax on the transfer, or show an intent
by the donor contrary to the norm.
The Advisory Committee's report contains the following statement:
193. WIs.

STAT.

§ 72.76, as created, Wis. Laws 1971, ch. 310:

GENERAL EXEMPTIONS. (1) TRANSFERS EXEMPTED. No tax is imposed by this sub-

chapter upon the transfers of property when: ...
(f) Real property held or acquired by one spouse is transferred to or acquired in
the names of both spouses with the right of survivorship, regardless of the portion
of consideration furnished by each spouse, unless one spouse elects to have this
transfer treated as a gift. This election must be made by the timely filing of a gift
tax return for the year involved, claiming the election and reporting the gift. This
election applies to additions to the value of real estate held in the names of both
spouses in the form of improvements, reduction of a lien or otherwise.
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Changes in the gift tax statutes have been made both to coordinate them with comparable inheritance tax provisions and to
generally parallel the laws with the federal laws on the subject.

In the area of coowned deposits, nothing could be further from the
truth. There is no coordination with inheritance tax law and the
only parallels to federal law are the increase in exemptions 94 and
the interspousal realty conveyance exemption. As the matter now
stands, no change is wrought by the new statute in the area of
coowned property except as real estate. Gift taxation of coowned
deposits will continue to dangle between the Scylla of confused
contenancy law and the Charybdis of inconsistent tax administration.
V.

FEDERAL ESTATE TAX

A. Statute: Section 2040 LR.C.
1. Property Interests Covered
The Federal statute covers three, areas of property ownership:
(1) property held as joint tenants by decedent and other person; (2)
property held as tenants by the entirety-decedent and spouse; (3)
deposits with persons in the banking business in the joint names
of and payable to either or the survivor. Section 2040 is less inclusive than the 1972 Wisconsin statute. The Wisconsin law provides
taxation whenever two or more persons own property in common
with right of survivorship. It appears that the Federal code does
not.
Section 2040 does not cover a joint and survivor annuity payable to two annuitants and to the survivor until his death,'95 nor a
trust in which income is paid to grantor and his wife for life with
the remaining income to ty survivor.9 6 In the latter case, the
court's rationale was that since the trustee owned title to the property from which the income was derived, there could be no tenancy
by the entireties. The court said: "The deed in this case did not
convey the whole estate to husband and wife.""' 7
194. Wis. STAT. § 82.81, as created,Wis. Laws 1971, ch. 310.
195. Pruyn's Estate v. C.I.R., 184 F.2d 971, 972 (2d Cir. 1950).
In the case at bar there was no such joint tenancy. There certainly was no right of
either sister to cause a partition of her interest in the contracts and no ownership by
either sister of the contracts as a whole subject to the rights of the other.
196. Safe Deposit & Trust Co. v. Tait, 295 F. 429 (D. Md. 1923).
197. Id. at 431.
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In Wisconsin, a tenancy in common with right of survivorship
vests title in equal shares in each cotenant. Hence, during the life
of the cotenants each party may transfer only his undivided interest
and that subject to the right of survivorship in the other cotenant.
Neither cotenant has title to the entire property. Neither cotenant
may be an act of severance deprive his cotenant of the right of
survivorship. In a tenancy in common with right of survivorship a
cotenant may transfer either his present estate, survivorship interest or both. If both lifetime and survivorship interests are conveyed, upon the grantor-cotenant's death the grantee-cotenant
takes the entire property. Since title passes, under the rationale of
Pruyn and Tait, supra, it is concluded that a tenancy in common
with right
of survivorship is not taxable under section 2040
I.R.C.19s
Statutory Exceptions
Joint property is not taxed under section 2040 if the personal
representative or survivor meets his burden of proof in establishing
either that the jointly held property was acquired by the survivor
and decedent by gift, devise, bequest or inheritance or that the
survivor contributed to the joint estate. In the former case, only
the value of the decedent's fractional interest is subject to tax, and
in the latter case the contribution of the survivor is excluded from
the value of the gross estat. Absent an exclusion, the entire joint
property will be included in the value of the gross estate." 9
a. Gift Property: Income and Sale
A survivor gains nothing by claiming that he acquired his interest in the joint property as a gift from the decedent. Such gift and
its appreciation to the date of death will be taxed in full.20 0 However, both income from gift property0 1 and money realized from
the sale of gift property, 202 constitute part of the survivor's original
contribution. There is a division of authority as to whether stock
2.

198. Contra, Nemmers, Wisconsin and Federal Taxation ofJoint and Common Interests in Wisconsin, 1952 Wis. L. REV. 91.
State law determines the nature of property ownership. Harvey v. United States, 185
F.2d (7th Cir. 1950).
199. Stuart v. Hassett, 41 F. Supp. 905 (Mass. 1941).
200. Id.
201. Estate of Drazen, 48 T.C. 1 (1967).
202. First National Bank of Kansas City v. United States, 223 F. Supp. 963 (W.D. Mo.
1963).
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dividends on gift property constitute original contribution.

3

b. Services
Theoretically, the survivor's services, if a full and adequate
corisideration, should qualify as original contribution.
Fulfillment of marital obligations is not original contribution.
Where a wife's services managing her husband's property and assisting him in his law practice were never evaluated or paid for by
the husband, the court held: "[I]t is clear that the only compensation in her mind was the love and affection of her husband. 20 4 The
same result was reached where the husband agreed to pay his wife
$12.50 a week during her life and deposited it into a joint account.
Despite 48 years of faithful uxorial attention, the court said: "Services performed by a wife under the marriage contract do not repre-205
sent consideration in money or money's worth ....
2
In Estate of A wrey, 11 the wife contributed $300.00 to the
founding of a bakery business in which her husband had a onequarter share. In subsequent years, profits were withdrawn and
deposited in joint accounts from which jointly owned real estate
was purchased. She worked at the store without compensation.
The court held that to qualify as original contribution the wife's
investment in her husband's business must be subject to an agreement for repayment or profit sharing. However, where it was
shown that the husband and wife pooled their cash and other assets
and thereafter both made substantial contributions of labor and
services to various joint businesses, the court found that there was
a partnership. 2 7 One-half of the partnership assets qualified as
original contribution.
c. Mortgages; Marital Rights
A surviving spouse may assert as original contribution mortgage indebtedness assumed by him or her upon the purchase of
jointly held property even though the decedent spouse negated the
mortgage.2 This is because
203. Compare Harvey v. United States, 185 F.2d 463 (7th Cir. 1950) with Tuck v.
United States, 282 F.2d 405 (9th Cir. 1960) and English v. United States, 270 F.2d 876
(7th Cir. 1959).
204. Bushman v. United States, 8 F. Supp. 694, 698 Ct. of Cl. 1934.
205. Estate of Loveland, 13 T.C. 5 (1949).
206. 5 T.C. 222 (1945). The court reasoned that a wife's interest in her husband's share
"is . . . ascribed to her general interest as a wife in the family welfare."
207. United States v. Neel, 235 F.2d 395 (10th Cir. 1956).
208. Bremer v. Luff, 7 F. Supp. 148 (N.D.N.Y. 1933).
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the obligation to pay the balance secured by the mortgage was
that of both. The facts are inconsistent with the view that the wife
was a nominal or accomodation party." 9
As to marital rights, it is arguable the the transfer by one exspouse into the joint names of himself and his former spouse may
be a transfer for adequate consideration if the requirements of
210
section 2516 I.R.C. are met.
d. Coowned Deposits
For a coowned deposit to be subject to section 2040 treatment,
it must be in joint names, and payable to either cotenant or the
survivor. The code differs from the 1972 Wisconsin statute which
requires only that the deposit be in the names of two or more
persons with a right of survivorship. The 1972 enactment shuns the
word "joint". Under Federal law, the entire joint deposit is subject
to tax unless the survivor successfully invokes one of the two exceptions. 2 1 Any Wisconsin presumption that the account may be
equally owned by cotenants will not affect the survivor's burden of
proof in the Federal Court. 212 On the other hand, a presumption
of survivorship under state law will subject the deposit to section
2040 treatment even though the deposit contract did not include
213
any survivorship incident.
e. Bonds and Other Securities
Securities, including U.S. Savings Bonds, are subject to taxation under section 2040 I.R.C. 21 4 When a gift is made by one
coowner to another, beneficial interest rather than formalities of
title transfer determine inclusion in the donor's estate. 215 However,
in cases involving non-coowner transfers, formal transfers requirements prescribed by federal regulations must be met.
f. Marital deduction; joint and mutual wills; simultaneous
death.
Coowned property ordinarily qualifies for the marital deduc2 1
tion to the extent that it is taxable in the decedent spouse's estate. 1
209. Id. at 156.
210. 25 C.F.R. § 2516 (1958).
211. 20 C.F.R. § 2040-1(b) (1958).
212. Robinson v. C.I.R., 63 F.2d 652 (6th Cir. 1933), cert. denied, 289 U.S. 758 (1933).
213. Estate of Doyle, 32 T.C. 1209 (1959).
214. Endicott Trust Co. v. United States, 305 F. Supp. 943 (N.D.N.Y. 1969).
215. Chrysler v. C.I.R., 361 F.2d 508 (2d Cir. 1966). But see Estate of Mae Elliott, 57
T.C. 152 (1971).
216. 20 C.F.R. § 2056e-1 (1958).
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If property is owned jointly by the spouses and other persons, the
marital deduction is available to the extent that the property is
taxable in the decedent's estate, provided that the surviving spouse
under local law has the power to sever without the consent of the
third parties.
As to joint and mutual wills, the crucial issue is whether under
Wisconsin law the will is binding to the extent that the subject
property will pass to the surviving joint tenant as a nonterminable
217
interest.
Despite the express wording of the Uniform Simultaneous
Death Act, which has been enacted in Wisconsin,2' the Internal
Revenue Service insists there is a presumption of survivorship "in
each person as to his own property. ' 219 Hence, where the spouses
met a simultaneous death and the husband was the sole contributor
to the coowned property, one-half was taxed to the wife under
section 2033 I.R.C. The entire joint property was included in the
22
husband's gross estate, subject to the marital deduction. 1
3. Termination of Joint Tenancy
Transfers or other severance of a joint tenancy renders section
2040 I.R.C. inapplicable. 2 ' Frequently this occurs shortly before
a joint tenant's death. If the transfer is within three years of death,
section 2035 I.R.C., relating to contemplation of death, may operate to subject one-half of such property to tax.
Sections 2040 and 2035 I.R.C. are mutually exclusive. In
Estate of Koussevitsky,2 2 during the marriage the wife had deposited her husband's money in an agency account owned solely by
her. About a month before her death she transferred this fund into
a jointly held agency account. Although none of this property was
217. Estate of Awtrey v. C.I.R., 221 F.2d 749 (8th Cir. 1955). Accord, United States

v. Ford, 377 F.2d 93 (8th Cir. 1967).
218. Wis. STAT. § 237.10(3) (1969):
Where there is no sufficient evidence that two joint tenants or tenants by the entirety
have died otherwise than simultaneously the propertyso held shall be distributed onehalf as if one had survived and one-half as if the other had survived. If there are more
than two joint tenants and all of them have so died the property thus distributed shall
be in the proportion that one bears to the whole number of joint tenants.
219. 20 C.F.R. § 2056(3)-2(e) (1958).
220. REv. RUL. 66-60, 1966 Cum. BULL. 221. The presumption that the wife owned onehalf interest in the co-owned property entitles the husband's estate to he marital deduction

on such interest.
221. Sullivan's Estate v. C.I.R., 175 F.2d 657 (9th Cir. 1949).
222. 5 T.C. 650 (1945).
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taxable under section 2040 because it "originally belonged" to the
husband, this did not prevent operation of the contemplation of
death statute. However, the court held that on the particular facts
the transfer was not made in contemplation of death.
Section 2040 is also exclusive from the retained life estate provision of the code. 22 Although cases conflict as to the nature of
the "interest" which must be retained, state law defines the character of such interest. 24 The exclusivety of sections 2036 and 2040
was recently emphasized in Miller v. United States.225 In that case,
the husband and wife transferred jointly held property, of which
the husband was the sole contributor, into an irrevocable trust.
Both retained the right to receive income but not to time the distribution of principal or income. Upon the wife's death, the court
held that one-half of the trust estate was subject to taxation in her
estate. The husband contended that sections 2040 and 2036 should
be construed together to meet the problem of his sole contribution.
He pointed out the probability that his property ultimately would
be taxed at 150% between his wife's estate and his estate. In holding that the statutes were mutually exclusive and declining to predict how the husband's estate might be taxed, the court added,
"there is nothing inherently wrong in taxing 150% of the value of
a certain property as between two estates. 22 6 The court construed
section 2040 strictly as to its applicability and limited it to the types
of interests specifically stated.
A transfer, to avoid application of section 2040, must be complete. Such was not the case where, three days before her comatose
husband's death, a wife withdrew jointly held deposits, originally
contributed by the husband, and deposited them in her sole account. Section 2040 applied because there was no agreement between the parties, as required by California law, to sunder the
tenancies.22 7 In another case, the court emphasized that the transfer
2
must be of coowned property. 2
4.

Liability for Tax; Payment
The estate tax becomes a lien upon the gross estate for 10 years

223. INT. REV. CODE of 1954, § 2036.
224. United States v. Heasty, 370 F.2d 525 (10th Cir. 1966).
225. 325 F. Supp. 1287 (E.D. Pa. 1971).
226. Id. at 1291.
227. Estate of Grant, 1 T.C. 731 (March 9, 1943). See also, Estate of Wilson, 56 T.C.
579 (1971).
228. INT. REV. CODE of 1954, § 6324(a)(1).
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following the decedent's death, except "as is used for payment of
charges against the estate" and administration expenses allowed by
the probate court.128 If the estate tax is not paid when due, the
surviving tenant who receives the property subject to the tax "shall
be personally liable for such tax." If the surviving tenant transfers
the property, the lien thereon "shall be divested.
shall then attach to all the property of such . .

and a like lien
surviving tenant

. .

. . . except any part transferred to a purchaser or a holder of a
security interest."22
Liability for payment of the tax is determined by federal and
not state law. Because the coowned asset is part of the gross estate,
the personal representative as well as the survivor is liable for the
tax.no
In a curious case, the surviving joint tenant declined to reduce
his wife's gross estate by establishing his sole contribution. He paid
the estate tax and later upon sale of the property calculated income
tax liability on the stepped up basis. The tax court disallowed such
basis because the taxpayer failed to sustain his burden to show that
inclusion of the asset as part of his wife's estate was "required,"
281
as provided by section 1014(b)(9) I.R.C.
VI. FEDERAL GIFT TAX
A. Creation of Cotenancy
Section 2515 I.R.C. affects tenancies by the entirety, created
on or after January 1, 1955, in real estate. 22 For the purpose of
section 2515, entireties include "a joint tenancy between husband
and wife with right of survivorship."1 I
No tax is imposed upon the creation of the cotenancy unless
the donor-souse elects to pay. Exercise of this election is accomplished by the donor's filing a gift tax return. This may be done
even though the gift is less than the exclusion.2 4 If no election is
made the gift occurs upon the termination (other than by the
spouse's death) of the cotenancy.2ns
229.
230.
1954, §
231.
232.
233.
234.
235.

INT. REV. CODE of 1954, § 6324(a)(2).
Schuster v. C.I.R., 312 F.2d 311 (9th Cir. 1962). See also, INT. REV. CODE of
2002.
Madden v. C.I.R., 52 T.C. 845 (1969); aff'd 440 F.2d 784 (7th Cir. 1971).
INT. REV. CODE of 1954, § 2515.
INT. REV. CODE of 1954, § 2515(d).
25 C.F.R. § 2515-2(a) (1958).
25 C.F.R. § 2515-1(b) (1958).
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Generally, however, creation of cotenancies is subject to 2511,
I.R.C., which imposes a tax to the extent the interest of each owner
is disproportionate to their respective contributions. The value of
the gift is determined by local law. If a tenant can effect a severance acting alone, thereby defeating his cotenant's survivorship,
the value of the interest received by each cotenant is one-half of
the property's value.236
As to joint deposits in which the donor can "regain the entire
fund", there is a gift when the donee withdraws "without any
3
obligation to account" to the donor.1 1
1. U.S. Savings Bonds
As in the case of joint deposits there is no gift upon the purchase of U.S. Savings Bonds in joint registration, regardless of
who supplied the consideration. There is a gift upon redemption
by the donee provided he has no duty to account.? 8
2.

Tenancy in Common with the Right of Survivorship
No statute, regulation or case treats the gift tax of this form
of cotenancy. It is submitted that deposits escape taxation. Furthermore, tangible personal property and real estate may be taxed
only to the extent of the value of a life interest in one-half (or other
proportion) of the property's value subject to an indestructible
remainder in the survivor, plus an actuarially calculated possibility
of survivorship.
As to realty and tangible personal property, the only res subject
to tax is the cotenant's lifetime interest in the property subject to
an indestructible remainder. No cotenant may defeat his fellow
cotenant's right of survivorship, and hence no unilateral event during the existence of the cotenancy can effect a severance. Upon
death of a cotenant, as has been seen, section 2040 I.R.C. (estate
taxation of joint interests) should not reach the tenancy in common
with right of survivorship.
As to deposits, Treas. Reg. § 25.251 1-1(h)(4) imposes a tax on
joint ownership or "a similar type of ownership" by which the
236. 25 C.F.R. § 2511-1(h)(5) (1958). This regulation excepts interspousal transfers of
real estate.
237. 25 C.F.R. § 2511-1(h)(4) (1958).
238. See note 215 and accompanying text supra. See also Rev. Rul. 55-278, 1955-1
CuM. BULL. 471, concerning the reissuance of co-owned series E bonds in the name of one
of the co-owners.
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donor can regain the entire fund without the donee's consent. The
gift occurs only upon the donee's withdrawal. However, because
the survivorship incident is indestructible in the form of cotenancy
under discussion, the donee, upon withdrawal, has the duty to
account to the donor. This duty lapses only if the donee is the
ultimate survivor. Upon the basis of the present regulations, it
appears that deposits cannot be gift taxed.
Can it truly be that tenancies in common with right of survivorship go scot-free of gift taxation as to deposits and that they are
subject to miniscule taxation as to other typesof property? The only
other regulation remotely applicable pertains to irrevocable
trusts."9 A literal application of present code provisions and regulations can lead to no other conclusion. On this form of cotenancy,
federal tax authorities might say in anguish:
If, of all the words of tongue and pen,
The saddest are, "It might have been."
More sad are these we daily see:
240
"It is, but hadn't ought to be!
Francis Bret Harte, Mrs. Judge Jenkins
B. Termination of Cotenancy as Between Spouses
Upon termination of entireties (or joint tenancies) in real estate
other than by death, if such transfer was treated as a gift at the
cotenancy's creation, the general principles set forth in section
2511, I.R.C., apply.24 1 The taxable gift occurs upon termination
only if the division is disproportionate to the parties' interest at the
creation. 2 2 Computation of the respective interests of the spouses
where actuarial factors are involved is based upon the spouses' ages
243
at the time of the termination, not creation.
In cases where the creation of the entirety was not treated as a
gift, then upon termination a gift results if "the proceeds of termination" are received disproprotionately to the consideration fur239. 25 C.F.R. § 2511-1(h)(7) (1958).
240.
241. 25 C.F.R. § 2515-4(b) (1958). The same rule applies if the consideration at crea-

tion was "contributed by a third party."
242. Id. For example, if the husband's interest at termination is $55M and the wife's
$45M, and if the property is sold for $1I0Mwith each spouse receiving one-half, the husband
has made a $5M gift to his wife.
243. Id. This may occur where under State law the donee spouse enjoys only a nonseverable survivorship interest in the entirety and the donor retains the right to present
income. See also 25 C.F.R. § 2515-2(c) (1958).
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nished.2 "4 The regulations also provide a method of gift value computation where upon creation some contributions to the entireties
were treated as gifts, and others were not, or were supplied by a
2
third party. 1
The cotenancy is deemed terminated when any portion of the
property is disposed of in any manner, including a conversion to a
tenancy in common . 2 " However, a termination will not occur in the
event of an exchange of the tenancy for other real estate owned by
247
the spouses in identical tenancy.
In Krakoffv. United States,4 a widow's renunciation of survivorship interest in deposits upon the death of her husband resulted
in taxable gifts from her to their children. A probate court decree
honoring the renunciation and distributing the property through
decedent's estate was given no effect by the U.S. District Court
because the renunciation "was ineffective under local law" as declared by the Ohio Supreme Court.
C. Gifts to Third Parites
When a spouse makes a gift of his interest to a third party,
thereby severing the cotenancy, such spouse is deemed to have received the proceeds of termination to the extent of the then fair
market value of his severable interest as prescribed by Treas.
Reg. § 25.2512-5. Additionally, he has made a gift to the third
party to the extent of the market value of such interest. The other
cotenant is also considered as having received the proceeds of termination to the extent of fair market value at that time. Such nonsevering cotenant thereafter holds the property as a tenant in common with the third party donee."' If both joint tenants, or owners
by the entirety, transfer to a third party, division of proceeds at
termination is determined by the amount each reports on his gift
tax return for the year in which the transaction occurs "as the value
of his or her gift to the third party. ' 250 This complements section
2515(b), I.R.C., which permits a division on a basis other than the
value of the spouses' respective proportionate legal interests.
244.
245.
246.
247.
248.
249.
250.

§ 2515(b); 25 C.F.R. § 2515-3(a) (1958).
25 C.F.R. § 2515-4(c) (1958).
25 C.F.R. § 2515-1(d)(2)(i).
25 C.F.R. § 2515-1(d)(2)(ii).
313 F. Supp. 1089 (S.D. Ohio, E. D. 1970).
25 C.F.R. § 2515-1(d)(3)(i) (1958).
Id.
INT. REV. CODE of 1954,

1972]
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If the proceeds from the sale, exchange or other disposition of
entireties is not actually divided between the spouses, but is held
in a deposit, or in some other fashion in the joint names of the
parties, a presumption arises that the spouse has received proceeds
of termination at the time thereof equal in value "to the value of
his or her enforceful property rights in respect of the proceeds."'
D. Marital Deduction
The code authorizes a marital deduction to the extent that a
taxable gift results either upon creation or termination of the entireties. The marital deduction is not defeated by the possibility
that the donor spouse possesses a right of survivorship, or that a
severance may occur. 2 2 Hence, if the donor spouse purchases real
property in the names of himself and his wife, and elects then to
treat the same as a completed gift, a marital deduction equal to
one-half of donee spouse's interest may be taken3 3
251. 25 C.F.R. § 2515-1(d)(3)(ii) (1958).

252.

INT. REV. CODE

of 1954, § 2523(d).

253. 25 C.F.R. § 2532(d)-i (1958).

