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Apart from this doctrine, courts have taken a variety of approaches to unmarried cohabitants' property rights.6 Some
have simply refused to intervene on policy grounds, leaving
the parties to the "illicit" relationship as they find themselves.7 Others have enforced express contracts if it can be
shown that illicit sexual relations did not form an inseparable
part of the bargain,8 while a few courts have been willing to
recognize implied agreements or to employ equitable remedies
like constructive trust.9 Application of such traditional legal
theories has often proved to be awkward and plagued by legal
fictions. Recognizing this, commentators have invented new
doctrines and urged their acceptance by the courts, so far
10
without notable success.
With the law in this somewhat uncertain state, in 1976 the
landmark decision of Marvin v. Marvin'- was rendered. In
that case the California Supreme Court took a very liberal approach to the problem, urging that moral considerations be
put aside and the whole range of legal and equitable remedies
be thrown open to unmarried cohabitants, in an attempt to
carry out their "reasonable expectations.""2 The Marvin case

The major element of common law marriage that is often missing in modem cohabitation situations is an agreement to be married. See G. DOUTHWAITE, supra, § 1.5,
at 11-13. The choice to live together without marrying today often represents a deliberate decision not to marry, as commentators have recognized. See Comment, supra,
at 510.
6. See generally Bruch, Property Rights of De Facto Spouses Including
Thoughts on the Value of Homemakers' Services, 10 FAM. L.Q. 101 (1976); Folberg &
Buren, Domestic Partnership:A Proposal for Dividing the Property of Unmarried
Families, 12 WILLAMETTm L.J. 453 (1976); Comment, supra note 5; Note, Marvin v.
Marvin: An Extension of Remedies to Protect the Rights of the Meretricious Spouse,
10 Sw. U.L. REv. 699 (1978).
7. E.g., Smith v. Smith, 255 Wis. 96, 38 N.W.2d 12 (1949) (no relief granted to
woman in invalid common law marriage, on grounds that court of equity leaves parties to illegal and void contract where they find themselves). For a frequently quoted
statement criticizing the unfairness of this approach, see West v. Knowles, 50 Wash.
2d 311, -,
311 P.2d 689, 692-93 (1957) (Finley, J., concurring specially).
8. See, e.g., Vallera v. Vallera, 21 Cal. 2d 681, 134 P.2d 761 (1943) (dictum);
Tyranski v. Piggins, 44 Mich. App. 570, 205 N.W.2d 595 (1973) (oral agreement to
convey house was independent of illicit relationship and would be enforced).
9. See, e.g., In re Estate of Thornton, 81 Wash. 2d 72, 499 P.2d 864 (1972) (implied partnership agreement); Omer v. Omer, 11 Wash. App. 386, 523 P.2d 957 (1974)
(constructive trust).
10. See, e.g., Folberg & Buren, supra note 6; Comment, supra note 5.
11. 18 Cal. 3d 660, 557 P.2d 106, 134 Cal. Rptr. 815 (1976).
12. Id. at 683, 557 P.2d at 122, 134 Cal. Rptr. at 831.
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was intensely discussed in the legal literature, with much
speculation concerning its potential impact in other jurisdictions.13 The attorney who represented the claimant in Marvin
made one of the most optimistic predictions: "Th[e] spirit embodied in Marvin will have profound nationwide implications,
as its underlying philosophy will be adopted, legislatively or
judicially, by every state in the union within five to ten
years."1
Five years have now passed since the Marvin decision, and
in that time the highest courts in a substantial number of
states have rendered decisions concerning the property rights
of unmarried cohabitants.1 5 After reviewing the Marvin case,
this comment will survey the directions taken by these other
state courts since Marvin, concluding with an analysis of the
problems revealed by the decisions and possible solutions for
the future.
I.

THE

Marvin CASE

At the time Marvin v. Marvin'6 was decided, most courts
took one of three general approaches to unmarried cohabitants' property rights: (1) denial of all relief; (2) enforcement
of express contracts only; and (3) enforcement of express contracts plus occasional recognition of implied agreements and
employment of equitable remedies.' 7 Prior to Marvin, the California courts fell mainly into the second category: express
contracts were generally enforced, but rights based on implied
agreements or equitable principles were rarely recognized.' 8
As noted by the Marvin court, there were several anomalies or
inconsistencies in prior California law: (1) different treatment

13. See, e.g. (among many others), Kay & Amyx, Marvin v. Marvin: Preserving
the Options, 65 CALIF. L. REV. 937 (1977); Mitchelson & Glucksman, Equal Protection for Unmarried Cohabitators:An Insider's Look at Marvin v. Marvin, 5 PEPPERDINE L. REv. 283 (1978); Comment, Property Rights Upon Termination of Unmarried Cohabitation:Marvin v. Marvin, 90 HARv.L. RE v. 1708 (1977); Note, supra
note 6.
14. Mitchelson & Glucksman, supra note 13, at 285.
15. See decisions listed infra note 45.
16. 18 Cal. 3d 660, 557 P.2d 106, 134 Cal. Rptr. 815 (1976).
17. See supra notes 5-10 and accompanying text.
18. See overview of prior California law in Marvin v. Marvin, 18 Cal. 3d 660, 557
P.2d 106, 134 Cal. Rptr. 815 (1976).
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of "putative" and "meretricious" spouses; 19 (2) recognition of
resulting trusts based on contributions of funds or property
but not of services; 20 (3) inconsistent lower court decisions relating to the effect of California's Family Law Act. 21
The Marvin case arose when the plaintiff, Michelle Triola
Marvin, asked the court to declare her contract and property
rights and to impose a constructive trust on one-half the
property accumulated during the six years she and the defendant Lee Marvin lived together. Her claim was based on two
alleged oral agreements. In the first, she and the defendant
purportedly agreed to hold themselves out as husband and
wife and to pool earnings and share equally in property accumulated while they lived together. In the second, the plaintiff

19. See id. at 677-78, 557 P.2d at 118, 134 Cal. Rptr. at 827. A traditional approach to questions involving property rights of cohabitants has been to first classify
the cohabitant as a legal spouse, putative spouse or meretricious spouse. As the name
implies, a legal spouse is one who has met his or her state's requirements for a legally
valid marriage. A putative spouse is one who, while not legally married, believes in
good faith that he or she is married. Finally, a meretricious spouse is one who cohabits with another knowing that no valid marriage exists between them. Each status has
traditionally carried with it certain property rights, the legal spouse status being the
most advantageous and the meretricious spouse status the least. See generally Comment, supra note 5, at 486-92.
"Meretricious" literally means "[o]f the nature of unlawful sexual connection."
BLACK'S LAW DICTIONARY 891 (5th ed. 1979). In recent years, courts and commentatom have often refused to apply this term to unmarried cohabitation, rejecting the
implication that such cohabitation is "akin to prostitution." Kozlowski v. Kozlowski,
80 N.J. 378, -,
403 A.2d 902, 909 (1979) (Pashman, J., concurring). For similar reasons the term will not be used in this comment.
As noted by the Marvin court, putative and "meretricious" spouses had been
treated inconsistently under earlier California law. Prior to the enactment of the
Family Law Act, CAL. CIV. CODE §§ 4000-5174 (West 1970 & Supp. 1982) (which established the rights of putative spouses on a statutory basis), the courts had used
theories based on implied contract and equitable principles to achieve a just division
of the property of putative spouses. In contrast, "meretricious" spouses were not permitted to take advantage of these remedies. Marvin, 18 Cal. 3d at 677-78, 557 P.2d at
118, 134 Cal. Rptr. at 827.
20. 18 Cal. 3d at 677, 679, 557 P.2d at 117-18, 119, 134 Cal. Rptr. at 826-27, 828.
21. CAL. CIV. CODE §§ 4000-5174 (West 1970 & Supp. 1982). The inconsistency
grew out of a novel position taken by one intermediate court In re Marriage of Cary,
34 Cal. App. 3d 345, 109 Cal. Rptr. 862 (1973). The court held that because of the
Family Law Act's policy of eliminating fault as a basis for division of marital property, an unmarried cohabitant in an "actual family relationship" should be entitled to
one-half the accumulated property just as a putative spouse was under the Act. Id. at
353, 109 Cal. Rptr. at 867. One other appellate court adopted this position in In re
Estate of Atherley, 44 Cal. App. 3d 758, 119 Cal. Rptr. 41 (1975), and one rejected it,
in Beckman v. Mayhew, 49 Cal. App. 3d 529, 122 Cal. Rptr. 604 (1974).
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allegedly agreed to give up her career as an entertainer and
devote her full time to homemaking services, in return for
which the defendant was to support her for the rest of her life.
The plaintiff brought her action when the defendant compelled her to leave his household and ceased supporting her.
The trial court granted judgment on the pleadings to the
22
defendant.
The California Supreme Court's decision to reverse is important less for the actual holding of the case, which was quite
narrow, than for the philosophy or approach it espoused. This
philosophy is apparent from the following passage:
In summary, we believe that the prevalence of
nonmarital relationships in modem society and the social
acceptance of them, marks this as a time when our courts
should by no means apply the doctrine of the unlawfulness
of the so-called meretricious relationship to the instant
case ....
We conclude that the judicial barriers that may stand in
the way of a policy based upon the fulfillment of the reasonable expectations of the parties to a nonmarital relationship
2
should be removed. s
Most of the court's attempt to implement this philosophy
in fact occurred in dicta. The actual holding of the case was
simply that the plaintiff's complaint stated a cause of action
in express contract.24 As the dissent emphasized, the majority
could (and perhaps should) have stopped there.2 5 However,
based on an alleged need to resolve the conflict among the
lower courts concerning the applicability of the Family Law
Act, 26 the majority went on in broadly worded dicta to discuss
legal theories other than express contract on which recovery
might be gralfted.
In considering the plaintiff's claim of an express contract,
the Marvin court rejected the defendant's contention "that

22. See summary of facts, 18 Cal. 3d at 666-67, 557 P.2d at 110-11, 134 Cal. Rptr.
at 819-20.
23. Id. at 683-84, 557 P.2d at 122, 134 Cal. Rptr. at 831.
24. Id. at 674-75, 557 P.2d at 116, 134 Cal. Rptr. at 825.
25. Id. at 685-86, 557 P.2d at 123-24, 134 Cal. Rptr. at 832 (Clark, J., concurring
and dissenting).
26. Id. at 675, 557 P.2d at 116, 134 Cal. Rptr. at 825.
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the alleged contract is so closely related to the . . 'immoral'
character of the relationship. . . that the enforcement of the
contract would violate public policy. '2 7 Whether an express
contract "contemplates" or "involves" an illicit relationship
was found to be too vague a standard. Prior cases delineated a
narrower rule, according to the court: "a contract between
nonmarital partners is unenforceable only to the extent that
it explicitly rests upon the immoral and illicit consideration
of meretricious sexual services. '2 8 Under this standard, the
plaintiff's complaint was held to state a cause of action in express contract.2 9
The remainder of the majority opinion is dictum. The
court first resolved the lower courts' conflict concerning the
effect of the Family Law Act, finding no legislative intent to
affect the property rights of unmarried cohabitants. Thus,
these rights would continue to be determined "entirely by judicial decision."3 0 The court approved, however, the Cary
court's recognition of the unfairness inherent in denying unmarried cohabitants rights based on implied contract or equitable principles. 1 To remedy this unfairness the court provided the following instructions:
In the absence of an express contract, the courts should inquire into the conduct of the parties to determine whether
that conduct demonstrates an implied contract, 2 agreement
27.
28.
29.
30.
31.

Id.
Id.
Id.
Id.
Id.

at
at
at
at
at

668, 557 P.2d at
669, 557 P.2d at
674-75, 557 P.2d
681, 557 P.2d at
681-82, 557 P.2d

112, 134 Cal. Rptr. at 821.
112, 134 Cal. Rptr. at 821.
at 116, 134 Cal. Rptr. at 825.
120, 134 Cal. Rptr. at 829.
at 120-21, 134 Cal. Rptr. at 829-30.

32. The term "implied contract" is often used, somewhat confusingly, to apply to
both contracts implied in fact and contracts implied in law. The former are really a

variety of express contracts, in which the parties' own agreement is proved by means
of their conduct and the surrounding circumstances rather than their express spoken
or written words. 1 A. CORBIN, CONTRACTS § 18 (1963). See also RESTATEMENT (SEcOND) OF CONTRACTS § 4 comment a (1981); Kozlowski v. Kozlowski, 80 N.J. 378, _

403 A.2d 902, 906 (1979). A contract implied in law, or "quasi-contract," is "an obligation that is created by the law" to prevent unjust enrichment. 1 A. ComIN, supra,
at § 19. Unlike a contract implied in fact, it may, and usually does, run counter to the
intentions or wishes of one party. Id. See also RESTATEMENT (SEcOND) OF CONTRACTS
§ 4 comment b (1981).

In many cases the line between a contractual claim based on agreement and a
quasi-contractual claim based on unjust enrichment is unclear. See RESTATEMENT
(SECOND) OF CONTRACTS § 19 comment a (1981). (The example cited by comment a is

that of claims against a decedent's estate for services rendered - a common situation
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of partnership or joint venture,33 or some other tacit understanding between the parties. The courts may also employ
the doctrine of quantum meruit,34 or equitable remedies
such as constructive or resulting trusts,3 5 when warranted by
in cases involving unmarried cohabitants' property rights. See, e.g., In re Estate of
Steffes, 95 Wis. 2d 490, 290 N.W.2d 697 (1980)).
For discussions of implied contract as a source of cohabitants' property rights, see
authorities cited supra note 6 and G. DOUTHWATE, supra note 5.
33. A partnership is an association of persons that must rest on an express or
implied-in-fact contract; it cannot be implied in law. 59 AM. JuR. 2D Partnership§§
33, 35 (1971). Most definitions of "partnership" require that the association be for the
purpose of carrying on a business for profit. See UNiF. PARTNERSHw ACT § 6(1), 6
U.L.A. 22 (1969); 59 AM. JUR. 2D Partnership§§ 4-5 (1971). A joint venture is like a
partnership but has as its goal a single enterprise rather than a continuing activity. 46
AM. JUR. 2D Joint Venture § 1 (1969).
The requirement that a partnership be for profit and for a business purpose
means that application of this theory to most unmarried cohabitants can be by analogy only. The analogy seems apt, however, and has the advantage of allowing the
partner who has contributed "only" services to share in the jointly accumulated property. See G. DOUTHWAITE, supra note 5, at § 4.3. Perhaps for this reason commentators have often based proposed treatments of unmarried cohabitants' property rights
on a partnership analogy. See, e.g., Folberg & Buren, supra note 6.
In In re Estate of Thornton, 81 Wash. 2d 72, 499 P.2d 864 (1972), the Washington
Supreme Court found a prima facie case of implied-in-fact partnership had been
made by an unmarried cohabitant who ran a business with her partner. On remand
the trial court concluded that the woman was a managerial employee and not a partner. In re Estate of Thornton, 14 Wash. App. 397, 541 P.2d 1243 (1975).
For discussions of partnership and joint venture as a source of cohabitants' property rights, see authorities cited supra note 6 and G. DoUTHWArrE, supra note 5.
34. The expression "quantum meruit" means "as much as he deserves." It describes the extent of liability on a contract implied in law. BLACK'S LAw DICUONARY
1119 (5th ed. 1979). It is a measure of the amount of recovery, the recovery itself is
based on quasi-contract.
"Quantum meruit" comes into play in relation to the property rights of unmarried
cohabitants mostly when an attempt is made to recover for services rendered. See
generally authorities cited supra note 6.
35. The distinction between resulting trusts and constructive trusts parallels that
between contracts implied in fact and in law. A resulting trust is imposed when the
court concludes, based on the parties' conduct and surrounding circumstances, that
the parties intended one to hold property in trust for the other. See RESTATEMENT
(SEcoND) OF TRUSTS § 404 (1959). The most common situation in which a resulting
trust might be found in the case of unmarried cohabitants is when one party furnishes money for the purchase of property and title is put in the name of the other
party. These "purchase money trusts" have been abolished in some jurisdictions. See,
e.g., Wis. STAT. § 701.04 (1979-80).
As commentators have pointed out, resulting trusts have two disadvantages as a
theory of recovery for unmarried cohabitants: (1) intent usually must be shown by
clear and convincing proof and (2) value must be provided by the beneficiary for use

in the purchase price of the property. See Bruch, supra note 6, at 121-22. The second
requirement may be impossible to meet if the beneficiary has provided only services
and the court refuses to recognize them as a valuable contribution to the purchase
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the facts of the case." s

The court quickly disposed of a number of arguments
against making these remedies available to unmarried
cohabitants.
1. The court could see no legal or just reason for refusing to
enforce implied contracts between cohabitants if express
7
contracts are enforced.

2. The court noted that while unmarried cohabitants cannot
claim to have equitable expectations based on marriage,
they may still reasonably expect that the courts will deal
fairly with their property."
3. Contrary to previous decisions, the court declared that
household services have value.3 9 Furthermore, it should not
be presumed that services are rendered as a gift, but rather
that the parties intended to deal fairly with each other. °
4. While recognizing and accepting the public policy favoring marriage, the court stated that inequitable treatment of
unmarried cohabitants was neither a just nor an effective
way to carry out that policy.,1 Such treatment also could not
be justified on the basis of the parties' "guilt," since an inequitable property division in effect rewards one "guilty" party
while punishing the other. 2

price. The strict approach often taken is illustrated by Sugg v. Morris, 392 P.2d 313
(Alaska 1964) (resulting trust found but recovery denied because cohabitant could
not prove precise amount contributed to purchase price).
Like a contract implied in law, a constructive trust is imposed by the court to
prevent unjust enrichment. Proctor v. Forsythe, 4 Wash. App. 238, -, 480 P.2d 511,
514 (1971). Also like quasi-contract, a constructive trust may run counter to the intentions of the parties. For a constructive trust to be found, there must generally be
either mistake or fraud. See RESTATEMENT OF RESTITUrIoN §§ 163-71 (1937). The

"fraud" can be "constructive," in the form of abuse of a confidential relationship.
Disadvantages of this theory for unmarried cohabitants are that a confidential relationship usually is not presumed between cohabitants and that provision of household services may not be considered to "unjustly enrich" the recipient. See Folberg &
Buren, supra note 6, at 474.
For discussions of constructive and resulting trusts as a source of cohabitants'
property rights, see authorities cited supra note 6 and G. DOUTHWArrE, supra note 5.
36. 18 Cal. 3d at 665, 557 P.2d at 110, 134 Cal. Rptr. at 819.
37. Id. at 678, 557 P.2d at 118, 134 Cal. Rptr. at 827 (quoting Vallera v. Vallera,
21 Cal. 2d 681, 686, 134 P.2d 761, 764 (1943) (Curtis, J., dissenting)).
38. Id. at 682, 557 P.2d at 121, 134 Cal. Rptr. at 830.
39. Id. at 670 n.5, 557 P.2d at 113 n..5, 134 Cal. Rptr. at 822 n.5.
40. Id. at 683, 557 P.2d at 121, 134 Cal. Rptr. at 830.
41. Id. at 683, 557 P.2d at 122, 134 Cal. Rptr. at 831.
42. Id. at 682, 557 P.2d at 121, 134 Cal. Rptr. at 830.
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5. The court disclaimed any attempt to revive common law
marriage or to create "quasi-marital" property rights; rather,
the basis for the decision was simply that an unmarried cohabitant "has the same rights to enforce contracts and to
assert [an] equitable interest in property . . . as does any
'48
other unmarried person.

In arriving at its decision, the Marvin court sounded a
number of themes that have reappeared in subsequent decision in other states: the pubic policy questions implicated by
enforcement of unmarried cohabitants' contracts; the right to
recovery based on services rendered; and the effect on cohabitants' property rights of the policy implicit in state marriage
and divorce laws. How these and other questions have been
treated in cases after Marvin will be examined in the next
44
section.
II. CASE LAW SINCE Marvin
In the five years since Marvin was decided, a substantial
number of highest courts in states other than California have
decided cases dealing with the property rights of unmarried
cohabitants.4 5 One basic question facing these courts was how
far to travel along the road pioneered by the Marvin court. As
will be seen from the discussion which follows, some courts
have refused to take the first step, others have gone part of
the way, and still others may have pushed beyond Marvin.
The discussion of these decisions is not intended to be exhaustive. Rather, it focuses on some of the key issues with

which the courts have struggled. The first section discusses
cases that have denied or limited recovery based wholly or
43. Id. at 684 n.24, 557 P.2d at 122 n.24, 134 Cal. Rptr. at 831 n.24.
44. For a discussion of the subsequent history of the Marvin case itself, see infra
text accompanying notes 154-61.
45. The decisions are: Hill v. Ames, 606 P.2d 388 (Alaska 1980); Levar v. Elkins,
604 P.2d 602 (Alaska 1980); Rehak v. Mathis, 239 Ga. 541, 238 S.E.2d 81 (1977);
Hewitt v. Hewitt, 77 IlM.2d 49, 394 N.E.2d 1204 (1979); Davis v. Misiano, 373 Mass.
261, 366 N.E.2d 752 (1977); Carlson v. Olson, 256 N.W.2d 249 (Minn. 1977); Kinkenon v. Hue, 207 Neb. 698, 301 N.W.2d 77 (1981); Warren v. Warren, 94 Nev. 309, 579
P.2d 772 (1978); Joan S. v. John S., N.H. -, 427 A.2d 498 (1981); Kozlowski v.
Kozlowski, 80 N.J. 378, 403 A.2d 902 (1979); Morone v. Morone, 50 N.Y.2d 481, 407
N.E.2d 438, 429 N.Y.S.2d 592 (1980); Beal v. Beal, 282 Or. 115, 577 P.2d 507 (1978);
Glover v. Glover, 268 S.C. 433, 234 S.E.2d 488 (1977); Hinkle v. McColm, 89 Wash. 2d
769, 575 P.2d 711 (1978); In re Estate of Steffes, 95 Wis. 2d 490, 290 N.W.2d 697
(1980); Kinnison v. Kinnison, 627 P.2d 594 (Wyo. 1981).
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partly on public policy grounds. These cases fall into two categories, depending on whether the policy objection relates to
(1) morality in general and/or the state's criminal statutes, or
(2) the state's policy toward marriage and divorce. In the next
section the decisions in the first group are contrasted with
cases that have adopted Marvin or taken a similarly liberal
approach. The final section focuses on cases where recovery is
sought on the basis of services rendered by one cohabitant to
the other - a common factual situation that poses special legal problems.
A.

Cases Denying or Limiting Recovery on the Basis of
Public Policy

The argument that it would be against public policy for
the court to grant relief constitutes one of the main obstacles
to judicial enforcement of unmarried cohabitants' property
rights. The argument is most often used in cases involving
contracts, which the court may refuse to enforce if they violat6 public policy.46 However, the same argument may also
succeed in cases where relief is sought based on equitable
principles.47
Public policy is determined mainly by the legislature. Constitutions and statutes are the first two sources a court faced
with a public policy question should consult. Prior judicial decisions may also serve to define public policy. Although some
courts will not look beyond constitutions, statutes and judicial
decision, many go further and, in effect, determine public policy themselves by deciding what the public welfare, morals,
health or other public interest requires. 8
Considering this last source of public policy, it is not surprising that the concept has been described as a "vague and
variable" 49 one. In its broadest sense, public policy is rooted in
the principle that "[n]o one can lawfully do that which tends
to injure the public or is detrimental to the public good." 50 It
46. See 6 A. CORBIN, CONTRACTS § 1375 (1962).
47. See, e.g., Rehak v. Mathis, 239 Ga. 541, 238 S.E.2d 81 (1977) (discussed infra
in text accompanying notes 53-64).
48. See 6 A. CORBIN, CONTRACTS § 1375 (1962); 17 C.J.S. Contracts § 211(b)
(1963).
49. Twin City Pipe Line Co. v. Harding Glass Co., 283 U.S. 353, 356 (1931).
50. A.C. Frost & Co. v. Coeur d'Alene Mines Corp., 312 U.S. 38, 44 (1940).
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is generally recognized that the "public good" changes with
changing times and customs; "[t]he public policy of one generation may not, under changed conditions, be the public policy
of another."51 Thus, as unmarried cohabitation becomes more
widely accepted, its "immorality" should become less available as a justification for judicial refusal to enforce cohabitants'
property rights. A trend in this direction is evidenced by Marvin and similar cases, but it is by no means universal.
The role played by "public policy" in court decisions
ranges from the very specific to the very general. Contracts
that are against public policy may actually be illegal as well:
the performance or consideration involved may consist of an
act banned by statute, or the contract itself may be statutorily
prohibited. 2 In such cases the public policy question can be
approached in a relatively objective way. An intermediate
group of cases comprises those in which there is no explicit
statutory prohibition, but the court deems the contract to be
contrary to the policy that underlies or is implicit in a statute.
Finally, there are cases where no specific statute is involved,
but the contract is found to be generally inimical to the public
53
welfare, morals, health or similar public interest.
"Public policy" comes into play on all three levels in cases
dealing with property rights of unmarried cohabitants. The
first set of decisions discussed below involves mainly the first
and third levels, in the form of criminal statutes banning sexual misconduct and concerns related to morality in general.
The second group of cases involves mainly the second level, in
the form of the policy found by courts to underlie state laws
relating to marriage and divorce.
1. Public Policy Arising from General Concerns of Morality
or from Criminal Statutes
In some states fornication, adultery and unmarried cohabitation are still crimes. 4 Courts in these states may find an
alleged agreement between cohabitants to be against public
policy because it contemplates illegal sexual conduct. Even if

51. Funk v. United States, 290 U.S. 371, 381 (1933).
52. 6 A. CORBIN, CONTRACTS § 1373 (1962).
53. Id. at § 1375.
54. See, e.g., Wis. STAT. §§ 944.16, 944.15 and 944.20(3) (1979-80).
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no statutory violation is involved, courts may refuse to enforce
such agreements on the ground that they are "immoral."
Although a sexual relationship between cohabitants can
lead to a finding that their agreement violates public policy,
this result does not necessarily follow. As stated by Professor
Corbin, "[a] bargain between two persons is not made illegal
by the mere fact of an illicit relationship between them, so
long as that relationship constitutes no part of the consideration bargained for and no promise in the bargain is condi' 5 The Marvin court
tional upon it."
sharpened this rule somewhat by adding that illicit sex must explicitly form the
consideration for the contract."6
One approach commonly taken by courts that wish to enforce an agreement despite a sexual relationship between the
parties has been to sever the portion of the agreement involving sex from the remainder of the contract. In some circumstances a separable agreement may clearly exist, e.g., when cohabitants enter into a business contract to buy and sell
property. Frequently, however, the parties simply agree to live
together and share their property. In this situation it is more
difficult to justify severing the pooling agreement from the
sexual relationship.
Judging from post-Marvin cases, a court's response to this
more difficult situation seems to depend on its liberal or conservative leaning as much as anything else. Clearly the absence of state statutes criminalizing sexual conduct makes it
easier for a court to enforce a contract between cohabitants.
However, even in states where such statutes are still in force,
courts with a liberal bent may profess themselves able to find
a separable agreement even in cases where a statutory violation seems to be an integral part of the contract. In contrast,
more conservative courts may simply presume that sex formed
an inseparable part of the bargain based on the fact of cohabitation alone.
The following survey of post-Marvin cases gives an idea of
the range of approaches courts have taken to these problems.
It also illustrates their responses to two questions Marvin
seems to have thrown into sharper relief: (1) when a realistic,

55. 6 A. CORBIN, CONTRACTS § 1476 (1962).
56. See supra notes 31-33 and accompanying text.
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common sense view is taken, can it be said that an agreement
apart from the sexual relationship really exists? and (2) what
standards or tests should be used to determine if there is a
separable agreement?
One of the harshest post-Marvin decisions is undoubtedly
Rehak v. Mathis.57 This 1977 Georgia case involved an eighteen-year unmarried cohabitation. In her complaint, the woman alleged that she had paid over half the installment payments on a house the parties had purchased and had
"'cooked for, cleaned for, and in general cared for the comforts, needs, and pleasures of the [man].' 58 She also alleged
that he had told her the house belonged to them jointly and
that he would support her for the rest of her life.
When her cohabitant tried to compel her to vacate their
house, the woman brought an action against him in equity,
seeking compensation for her services and exclusive title to
and possession of the house. The defendant moved for summary judgment, contending that the plaintiff's claims were
not recoverable because they were based on a meretricious relationship and therefore violated public policy. The woman
did not respond to his motion, and the trial court granted it.e0
The Georgia Supreme Court affirmed, stating that "[i]t is
well settled that neither a court of law nor a court of equity
will lend its aid to either party to a contract founded upon an
illegal or immoral consideration."611The court held that there
was no issue of fact to be decided, because "[t]he parties being unmarried and the appellant having admitted the fact of
cohabitation in both verified pleadings, this would constitute

57. 239 Ga. 541, 238 S.E.2d 81 (1977).
58. Id. at -, 238 S.E.2d at 81.
59. Id. The woman had originally filed for divorce (Georgia being a state that
recognizes common law marriage) but had subsequently moved to dismiss this complaint with prejudice as to the issue of the existence of a marriage. Id. at _, 238
S.E.2d at 82.
60. Id. at -,
238 S.E.2d at 82.
61. Id. It is not clear precisely what "contract" the majority thought had been

made. The dissent seemed to assume the majority thought the bargain was that the
woman would make house payments in exchange for illicit cohabitation, including
sexual relations, with the man. It seems more likely that the supposed contract involved the woman agreeing to sexual relations in exchange for an interest in the
house and future support. In any case, the majority appeared to ignore the fact that
the woman made over half of the payments on the house.
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immoral consideration under Code Ann. § 20-501. ''62 The woman was held to have the burden of rebutting this conclusion,
which she failed to do.
The dissent criticized the majority for simply presuming
that sex was an intrinsic part of the parties' agreement. In the
dissenting justice's opinion, the defendant did not make a
prima facie case that sexual relations formed part of the contractual consideration rather than being merely "incidental"
to the contract."3
The dissent's points are well taken. The result in Rehak
seems both legally unjustified and inequitable, especially
given the woman's alleged purchase money interest in the parties' home. The court's presumption that sex formed the consideration for the agreement based on the mere fact of cohabitation represents an exceptionally strict approach," and one
that most courts would have rejected even before Marvin."
This approach also does not accord well with prior Georgia
cases, in which refusal to enforce similar agreements was
based on a much clearer indication that illicit sex formed an
integral part of the bargain. 6 It should be noted, however,
that the result in Rehak may be partly, or even largely, based
on the court's disapproval of the plaintiff's failure to respond
to the defendant's motion for summary judgment.
In reversing a lower court's dismissal of the complaint in
67
McCall v. Frampton,
the New York Appellate Division dealt
more fairly than the Rehak court with a somewhat similar situation. The complaint in McCall alleged in part that the de62. Id. GA. CODE ANN. § 20-501 (1977) states: "A contract to do an immoral or
illegal thing is void. If the contract be severable, that which is legal will not be annulled by that which is illegal."
63. 239 Ga. at -, 238 S.E.2d at 83 (Hill, J., dissenting).
64. 12 GA. L. REv. 361, 369 (1978). The plaintiff's allegation that she provided for
the defendant's "pleasures" does not seem sufficient to support an inference that
these "pleasures" were necessarily sexual or that their provision formed an inseparable part of the parties' agreement. (It is also obviously an unwise allegation to include
in a complaint.)
65. See Folberg & Buren, supra note 6, at 463.
66. See, e.g., Watkins v. Nugen, 118 Ga. 372, 45 S.E. 262 (1903) (conveyance made
in consideration of a promise of future illicit sexual intercourse will be set aside);
Wellmaker v. Roberts, 213 Ga. 740, 101 S.E.2d 712 (1958) (no recovery under contract
which by plaintiff's own testimony included an agreement to live with man as man
and wife without ceremonial marriage).
67. 81 A.D.2d 607, 438 N.Y.S.2d 11 (1981).
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fendant asked the plaintiff to leave her husband and employment, "become associated" with him and assist in promoting
his musical career. In return she was to share in his earnings
as an equal partner. 8 The lower court dismissed the complaint on two public policy grounds: (1) the parties' agreement
required, in its performance, commission of the crime of adultery, and (2) to grant the plaintiff relief would violate New
York's policy of promoting marriage. 9
It could be argued that like the Rehak court, the lower
court in McCall indulged in an unjustifiable presumption that
sex formed an inseparable part of the parties' agreement. In
reversing the lower court's dismissal of the complaint, the appellate division implicitly rejected this presumption. The
court held that it was a question of fact whether the plaintiff's
services as a promoter were the "predominant" feature of the
parties' agreement or only "incidental" to their sexual
70
relationship.
The appellate court stated that in determining whether
the illegal aspects of an agreement may be severed from its
legal components, the test is "the degree to which the illegality infects and destroys the agreement."' 1

Specifically, the

court should look at "the effect of performance of the legal
components of the agreement and the prevention of unjust
enrichment.

7' 2

The McCall case involved appeal from a dismissal of the
complaint, a procedural posture typical of cases where the issue is whether cohabitants have an agreement that is separable from their sexual relationship. Given the general rule that
68. Id. at

-,

438 N.Y.S.2d at 12.

69. McCall v. Frampton, 99 Misc. 2d 159, _ 415 N.Y.S.2d 752, 758 (Sup. Ct.
1979). Adultery in New York is defined as engaging in sexual intercourse with another person at a time when either party has a living spouse. N.Y. PENL LAw §
255.17 (McKinney 1980). Given that definition, the complaint did not explicitly allege
an agreement that required commission of adultery. However, an argument certainly
can be made that the complaint implied such a requirement.
70. 81 A.D.2d at -, 438 N.Y.S.2d at 13. Cf. McCullon v. McCullon, 96 Misc. 2d
962, 410 N.Y.S.2d 226 (1978), in which the court took a liberal approach to cohabitants' property rights, and Morone v. Morone, 50 N.Y.2d 481, 407 N.E.2d 438, 429
N.Y.S.2d 592 (1980), in which the New York Court of Appeals adopted a relatively
restrictive view of cohabitants' rights. See discussion of Morone infra in text accompanying notes 125-30 and 178-82.
71. Id.
72. Id.
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on a motion to dismiss doubts are to be resolved in favor of
the complainant," the McCall court's decision to treat the
separability of the agreement as a question of fact seems reasonable. However, if the complaint contains explicit allegations of a sexual relationship between the parties, the court
may be unable or unwilling to adopt such an approach.
An example is Jones v. Daly,74 which involved a homosexual's claim against his cohabitant's estate. The complaint alleged an agreement under which the plaintiff was to "'render
his services as a lover, companion, homemaker, traveling companion, housekeeper and cook'" in exchange for support. 5 A
California Court of Appeal upheld dismissal of the complaint
on the basis of Marvin. Rejecting the plaintiff's attempt to
have the words "lover" and "cohabitation" given an innocuous
meaning, the court found that his rendition of sexual services
formed an "inseparable" and "predominant" part of the consideration for the agreement.76
The court cited Marvin for the proposition that "'even if
sexual services are part of the contractual consideration, any
severable portion of the contract supported by independent
consideration will still be enforced.' ",77 No portion of the con-

tract was found to be severable, however, since "[n]either the
property sharing nor the support provision of the agreement
rest[ed] upon plaintiff's acting as [his cohabitant's] traveling
companion, housekeeper or cook as distinguished from acting
as his lover." 78
The Jones court refused to find a separable agreement
when this could be done, in the court's view, only by ignoring
the common sense implications of the complaint. Other courts
and judges have shared this reluctance to engage in unrealistic, "specious" reasoning.7 9 This feeling may be particularly
73. See, e.g., Mullen v. Suchko, 421 A.2d 310, 311 (Pa. Super. 1980) (citing Gekas
v. Shapp, 469 Pa. 1, 364 A.2d 691 (1976)).
74. 122 Cal. App. 3d 500, 176 Cal. Rptr. 130 (1981).
75. Id. at _ -176 Cal. Rptr. at 131.
76. Id. at _, 176 Cal. Rptr. at 133.
77. Id. at , 176 Cal. Rptr. at 134.
78. Id. Based on a "common sense reading" of the complaint, the court also found
that the last two counts, in quantum meruit and for services rendered, were so "dominate[d]" by the illicit sexual consideration as to be unenforceable, even though they
incorporated none of the earlier allegations concerning sexual services. Id.
79. See, e.g., Judge Spaeth's concurring opinion in Mullen v. Suchko, 421 A.2d
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strong in cases involving a judgment for the plaintiff rather
than dismissal of a complaint. For example, in Kinnison v.
Kinnison,s0 the majority upheld a trial court's award of
$15,000 by way of enforcing a contract for settlement of the
plaintiff's claims for services rendered during her unmarried
cohabitation with the defendant. In a strong dissent Justice
Rooney found the settlement contract to be "contrary to law,
morality and public policy" since the "meretricious aspect" of
the parties' relationship "flowed into and permeated the
breakup of such relationship, including division of property.""" According to Justice Rooney, it was "forced and false
reasoning" to conclude that there was consideration unrelated
to sexual relations.8 2
Based on these cases, there seems to be no clear principle

that can be used to determine when an agreement will be
found that can be severed from cohabitants' sexual relationship. Some courts appear willing to find such an agreement as

long as they can identify something - household services, for
example - that can serve as consideration apart from sex.
Others see such an approach as unrealistic, claiming that
there is no basis on which to separate the sexual aspect from
the other components of an agreement to cohabit, pool resources and exchange services for support.
As illustrated by McCall, the presence of statutes criminal-

310 (Pa. Super. 1980). The complaint in Mullen alleged an agreement whereby the
plaintiff would quit her job and travel with the defendant, in exchange for which he
would support her for life. Id. at 311. The trial court dismissed the complaint on
pubic policy grounds. The Pennsylvania Superior Court reversed, stating that the
complaint did not allege or imply that sexual intercourse was part of the contractual
consideration. Id. at 312. Judge Spaeth concurred, but criticized the approach taken
by Marvin and followed by the Mullen majority as ignoring the clear implications of
the complaint. He expressed a preference for the approach adopted by the court in
Latham v. Latham, 274 Or. 421, 547 P.2d 144 (1976) (discussed infra in text accompanying notes 83-86), where the sexual implications of the complaint were acknowledged but not given controlling weight if the contract involved other consideration.
421 A.2d at 314 (Spaeth, J., concurring). It is doubtful that this approach could be
followed in a jurisdiction that had criminal statutes banning fornication and unmarried cohabitation.
80. 627 P.2d 594 (Wyo. 1981).
81. Id. at 596-97 (Rooney, J., dissenting). Compare the Marvin court's condemnation of the vagueness of a standard based on whether an agreement is "involved" in
or "contemplates" an illicit relationship. 18 Cal. 3d at 672, 557 P.2d at 114, 134 Cal.
Rptr. at 823.
82. 627 P.2d at 597 (Rooney, J., dissenting).
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izing the parties' sexual conduct does not necessarily preclude
the existence of a separable agreement. However, the repeal or
absence of such statutes does make it easier for the court to
uphold agreements between cohabitants. A rather startling example is Latham v. Latham.88 Decided shortly before Marvin,
the Latham case involved an alleged contract in which the
plaintiff promised to provide the defendant with "all amenities of married life. ' ' " To justify its reversal of the trial court's
dismissal of the complaint, the Oregon Supreme Court relied
partly on the repeal of a statute making it a crime for a man
and woman to "lewdly or lasciviously cohabit or associate together when not married to each other."8 5 The court also argued that refusing to enforce the agreement would benefit the
defendant unfairly, and stated: "We are not validating an
agreement in which the only or primary agreement is sexual
intercourse. The agreement here contemplated all the burdens
and amenities of married life."'88
In Kozlowski v. Kozlowski 87 the fact that New Jersey's fornication statute had been found unconstitutional enabled that
state's supreme court to uphold an award to a cohabitant. The
facts were in many respects similar to those in McCall. A woman left her husband to live with a married man. The parties
separated but were later reunited. The trial court found an
express agreement to have been made at the time of their reunion: the woman would provide homemaking services and
the man would support her for the rest of her life.8 8 The New
Jersey Supreme Court held the agreement not contrary to
public policy, citing State v. Saunders, 9 in which the court

83. 274 Or. 421, 547 P.2d 144 (1976).
84. Id. at -, 547 P.2d at 145.
85. Id. at
547 P.2d at 147.
86. Id.
87. 80 N.J. 378, 403 A.2d 902 (1979).
88. Id. at -,
403 A.2d at 906.
89. 75 N.J. 200, 381 A.2d 333 (1977). Because the woman plaintiff had been divorced by the time the parties began living together for the second time, the court
found no violation of the state's adultery statute, since under the statute a male could
commit adultery only by having sexual relations with a married woman. 80 N.J. at
_ 403 A.2d at 907.
The wisdom and constitutionality of statutes attempting to regulate private morality are currently under fire. See, e.g., G. DOUTHWArrE, supra note 5, at 94-98; Note,
The Right of Privacy: A Renewed Challenge to Laws Regulating Private Consensual
Behavior, 25 WAYNE L. REV. 1067 (1979).
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had struck down the state's fornication statute as an unconstitutional invasion of privacy.
Although it is obviously easier for courts to uphold contracts between unmarried cohabitants in states where cohabitation and fornication are not crimes, some courts have managed to grant relief notwithstanding the existence of such
laws. For example, in Wisconsin, adultery, fornication and unmarried cohabitation are still crimes.90 Yet in a recent case, In
re Estate of Steffes, 91 the Wisconsin Supreme Court enforced
an implied contract between a man and a woman living together in an admittedly adulterous relationship. Under the
terms of the contract the woman was to provide housekeeping,
nursing and farming services for which the man would compensate her. To avoid finding the contract unenforceable as
against public policy, the court strictly adhered to the kind of
rule used in Marvin: "'A bargain in whole or in part for or in
consideration of illicit sexual intercourse or of a promise
thereof is illegal; but subject to this exception such intercourse between parties to a bargain previously or subsequently formed does not invalidate it.' "'2 The court also cited

prior Wisconsin cases for the rule that contracts made in violation of an express statute are not necessarily void.9
While the parties in Steffes undoubtedly - indeed, admittedly - committed the crime of adultery, the court's implicit
finding that this was not an integral part of their agreement
for the provision of services is arguably supportable. However,
Wisconsin statutes also provide criminal penalties for anyone
who "[o]penly cohabits and associates with a person he knows
is not his spouse under circumstances that imply sexual intercourse."94 It is somewhat more difficult to see how an agreement to provide housekeeping and live-in nursing services
could be considered, under the circumstances, to be separable
from an agreement to violate this statute. For a court that is
90. See, respectively, Wis. STAT. §§ 944.16, 944.15 and 944.20(3) (1979-80).
91. 95 Wis. 2d 490, 290 N.W.2d 697 (1980).
92. Id. at 514, 290 N.W.2d at 709. See generally Fineman, Law and Changing
Patterns of Behavior: Sanctions on Non-Marital Cohabitation, 1981 Wis. L. REv.
275.
93. See, e.g., Posnanski v. Hood, 46 Wis. 2d 172, 174 N.W.2d 528 (1970); Chapman v. Zakzaska, 273 Wis. 64, 76 N.W.2d 537 (1956).

94. Wis.

STAT.

§ 944.20(3) (1979-80) (emphasis added).
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willing to go as far as the Wisconsin court did, the use of an
implied rather than express contractual theory may in some
ways make it easier to circumvent such statutes. Under such a
theory, the court itself determines the parties' intent based on
their conduct and the surrounding circumstances. Therefore,
it has considerable leeway to interpret the facts so as to find a
separable agreement.
The Wisconsin court's approach in Steffes stands in
marked contrast to the Georgia court's approach in Rehak.
The Steffes court went to great lengths to sever an admitted
sexual relationship from the parties' implied contract for services, while the court in Rehak simply presumed the involvement of a sexual relationship so as to invalidate a woman's
asserted purchase money interest in real property.
The conclusion to be drawn from these cases is unclear.
One obvious point is that courts are freest to fashion new
forms of relief for unmarried cohabitants if they are unhampered by laws criminalizing sexual conduct. Beyond that,
much seems to depend on the inclination of the court. While
criminal statutes may play a significant role in determining
whether a court will refuse to grant relief on public policy
grounds, this determination seems to rest to almost as great
an extent on the court's views concerning the morality of unmarried cohabitation and the desirability of granting relief in
such a situation.
2. Public Policy Based on Marriage and Divorce Laws
The relationship of unmarried cohabitants' property rights
to state laws concerning marriage and divorce has formed a
major focus of discussion in many court decisions since Marvin. Essentially a matter of public policy, this issue has several faces:
1. It is probably safe to say that the public policy of all
states favors promoting marriage. If unmarried cohabitants
are allowed to use the courts to enforce private decisions
concerning their property, will this discourage marriage by
making the unmarried state more attractive?
2. If the Marvin approach is adopted, courts may find themselves granting property settlements to unmarried cohabitants very like the settlements prescribed by divorce stat-

utes. Does this violate public policy?

1982]

COHABITANTS' PROPERTY RIGHTS

3. Most states have abolished common law marriage. 5 Does
it contravene this legislatively determined policy if something resembling common law marriage is recognized by the
courts in enforcing unmarried cohabitants' property rights?
One way to analyze these issues is in terms of contract versus status.9 6 In other societies, and in our society at other
times, legal rights have been determined largely by status: if
one was born a woman, or the eldest son of a landed aristocratic family, or a slave, most of one's legal rights and duties
were determined by that status. While the question of how far
Western society has come from a status-based social order is
still under debate, there is no doubt that in the past 100 or
200 years rights have come to be based more on contract then
they were earlier. This means, in essence, that people have become freer to determine their own legal rights and duties by
means of private bargains based on individual choice.'9
Marriage is technically a contract between husband and
wife. However, the state has such a vital interest in this contract that it has sometimes been described as a third party to
it. Thus, husband and wife may voluntarily choose to bind
themselves to each other in marriage, but once they do, the
state prescribes innumerable rights and duties that are incidents of the married state. For this reason, marriage has been
considered to represent a legal status more than a contract. 8
The relationship of this analysis to the rights of unmarried
cohabitants is obvious. Unmarried cohabitants may have a
personal relationship very similar to that of a married couple,
and may even wish to contract with each other that their
property rights will be ordered as under the marriage and divorce statutes. But the state is not a "party" to their contract;
they have not accepted or chosen to enter the legal status of
marriage, wherein the state can order their relationship. The
question is to what degree, if at all, the state should allow private contractual arrangements to approach the domain reserved for the married state. Also, if property rights of unmar95. See supra note 5.
96. See generally Hunter, An Essay on Contract and Status: Race, Marriage,and
the Meretricious Spouse, 64 VA. L. REv. 1039 (1978).
97. Id. at 1045-53.
98. Id. at 1067-69. For a discussion of recent attempts to inject greater freedom of
contract into the married state, see id. at 1069-76.
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ried cohabitants are to be recognized, should this be solely on
the basis of their private contracts, or should the courts or the
legislature attempt to prescribe some kind of legal status applicable to unmarried cohabitants? 99
The court in Marvin did not seem to find these issues particularly thorny, though it did address them. As noted earlier,
the court claimed that it was not reinstituting common law
marriage, but was merely allowing the parties to exercise
rights any unmarried adults have. 100 Determination of these
rights was found to be a matter for judicial decision; the statutory provisions concerning marriage were treated as simply
inapplicable. 10 1 Finally, the court professed its adherence to
the state's policy of promoting marriage, but stated:
"[P]erpetuation of judicial rules which result in an inqequitable distribution of property accumulated during a
nonmarital relationship is neither a just nor an effective way
of carrying out that policy." 102
Some courts and commentators have questioned the California court's analysis of the basis and effect of its decision in
Marvin. One of the strongest and most thoughtful rejections
of this analysis is contained in the Illinois Supreme Court's
decision in Hewitt v. Hewitt.105 Victoria and Robert Hewitt
began living together when Victoria became pregnant. According to her complaint, Robert told her that they were husband
and wife and that he would share his life and his property
99. See generally id. at 1076-96.
100. See supra note 43 and accompanying text.
101. See supra notes 21, 30-31 and accompanying text. According to Marvin
Mitchelson, attorney for Michelle Triola Marvin in the Marvin case, some courts and
commentators have interpreted Marvin as rejecting completely the approach taken in
In re Marriage of Cary, 34 Cal. App. 3d 345, 109 Cal. Rptr. 862 (1973), where the
court divided unmarried cohabitants' property acording to the marriage and divorce
statutes. Under this view the Marvin court is seen as having rejected the idea of
creating quasi-marital rights for unmarried cohabitants (a status- rather than a contract-oriented approach).
Mitchelson thinks this is a misinterpretation of the Marvin decision. According to
his view, the Marvin court simply did not find any legislative intent that the Family
Law Act should apply to unmarried cohabitants. But the fact that the legislature did
not consider this question did not mean that such an approach was undesirable or
prohibited. Mitchelson & Glucksman, supra note 13, at 285-86, 297-301. Compare
this interpretation of Marvin to that of the Hewitt court, discussed infra in text accompanying notes 109-10.
102. 18 Cal. 3d at 683, 557 P.2d at 122, 134 Cal. Rptr. at 831.
103. 77 Ill.
2d 49, 394 N.E.2d 1204 (1979).
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with her. The parties held themselves out as husband and
wife. Victoria claimed she relied on Robert's promises, gave
him all the help a wife and mother could give, and assisted
him in establishing himself in a successful and lucrative career. The parties lived together for fifteen years and had three
children.

10 4

Victoria initially filed a complaint for divorce, but it was
dismissed on the ground that no marriage existed. She then
filed an amended complaint, seeking half the parties' property
based on theories of contract, implied contract, constructive
trust and unjust enrichment. The trial court dismissed this
complaint also, but the appellate court found that it stated a
cause of action based on an express oral contract and that enforcement would not be against public policy. 105
In coming to this decision the court stressed repeatedly the
parties' stable, conventional, family-like relationship.'10 This
emphasis was undoubtedly prompted partly by a need to circumvent Illinois' statute prohibiting unmarried cohabitation,
which limited the offense to behavior that was "open and notorious. ' 10 7 The court also relied very heavily on Marvin.108
In reversing the appellate court, the Illinois Supreme
Court noted that the lower court's emphasis on the conventional nature of the parties' relationship in fact departed substantially from Marvin, which was based on a pure contract
theory under which the nature of the parties' relationship was
irrelevant. 0 The supreme court also criticized the rationale of
104. Id. at
105. Id. at

-,
-'

394 N.E.2d at 1205.
394 N.E.2d at 1205-06.

106. See Hewitt v. Hewitt, 62 IlM.App. 3d 861, 380 N.E.2d 454 (1978). At one
point, the court went so far as to state: "Upon the facts pleaded, plaintiff has for
more than 15 years lived within the legitimate boundaries of a marriage and family
relationship of a most conventional sort." Id. at -, 380 N.E.2d at 457.
107. ILL. ANN. STAT. ch. 38, § 11-8(a) (Smith-Hurd 1979). In People v. Cessna, 42
Ill. App. 3d 746, 356 N.E.2d 621 (1976), the statute was construed as prohibiting only
behavior that was known to the public and that disturbed the peace or openly flouted
accepted moral standards. Because the Hewitts held themselves out as husband and
wife, the appellate court found the statute inapplicable to them. If this had not been.
so, the court would obviously have found it more difficult to avoid public policy objections to their contract. See supra § 1-A-1.
108. Close to half the appellate court's opinion consisted of quotations or discussion of Marvin. See generally Comment, Hewitt v. Hewitt: Contract Cohabitation
and "Equitable Expectations" Relief for Meretricious Spouses, 12 J. MAIL J. PPAC.
& PROc. 435 (1979).
109. Hewitt, 77 IlM.2d at -, 394 N.E.2d at 1206-07.
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Marvin, objecting that attempts to treat unmarried cohabitants' property rights as implicating only questions of equity
between the parties ignore the reality that important public
policy questions concerning marriage are inextricably
involved.110
The Illinois court recognized the trend toward granting
more liberal judicial relief to unmarried cohabitants seeking
to enforce their property rights. However, the court felt that
efforts to create remedies based on traditional common law
contractual or equitable principles amounted to nothing more
than an unacknowledged return to common law marriage."'
The court scornfully criticized "the naivete.., involved in the
assertion that there are involved in these relationships contracts separate and independent from the sexual activity, and
the assumption that those contracts would have
been entered
11 2
into or would continue without that activity.)

"Realistically," the court saw the issue as whether it
should "grant a legal status to a private arrangement substituting for the institution of marriage sanctioned by the
State." ' s While the Marvin court dealt with this question via
"judicial policy-making, 1

4

12

the Illinois court thought it

should be resolved by the legislature, not the courts. It further
found that to grant relief under the circumstances would violate the state legislature's recent expressions of policy in the
Illinois Marriage and Dissolution of Marriage Act. 5
Several reasons were given for the latter conclusion. First,
although the Act did not specifically address the subject of
unmarried cohabitation, it did list one of its purposes as being
to "strengthen and preserve the integrity of marriage and
safeguard family relationships."1 " Judicial recognition of unmarried cohabitants' property rights would contravene this
110. Id. at -,
394 N.E.2d at 1207-08. The court explicitly gave the public policy
concerns the greater weight: "Of substantially greater importance than the rights of
the immediate parties is the impact of such recognition [of claims arising from un-

married cohabitation relationships] upon our society and the institutions of marriage." Id. at -, 394 N.E.2d at 1207.
111. Id. at

-,

394 N.E.2d at 1208-09.

112. Id. at

-,

394 N.E.2d at 1209.

113. Id.
114. Id.
115. IXLL
ANN. STAT. ch. 40 (Smith-Hurd 1980).
116. Id. at § 102(2).
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policy by making unmarried cohabitation potentially more attractive than marriage.11 7 Second, the act banned common law
marriage expressly, a policy decision that would be frustrated
if the doctrine were judicially revived." ' Third, the Act deliberately retained fault-based divorce, which the court found to
indicate a strong pro-marriage policy and a desire to prevent
"the marriage relationship from becoming in effect a private
contract terminable at will.'"' Finally, the Act adopted for
the first time the concept of the putative spouse, which in the
court's view implied a decision not to recognize property
rights of knowingly unmarried cohabitants. 2 0 For all these
reasons, the court held the plaintiff's claims to be unenforceable as violating the public policy expressed in the Act "disfavoring the grant of mutually enforceable property rights to
1 21
knowingly unmarried cohabitants.
The Hewitt decision focuses on the various policy issues
mentioned earlier and manifests the court's concern that mar12
riage may become a "private contract terminable at will"1
rather than a legal status controlled by the state. The decision
also suggests a dilemma facing courts in this area. If a court
adopts Marvin's "pure contract theory," it cannot help but
become entangled in judicial fictions as it struggles to make
traditional remedies fit the unusual situation of unmarried cohabitation and to avoid public policy objections arising from
the sexual aspects of the relationship. However, if a court
takes a more "realistic" (in the Hewitt court's view) approach
by simply creating a status-based, quasimarital remedy, public policy objections based on marriage and divorce laws seem
unavoidable.
This dilemma is perhaps not quite as sharp as the Hewitt
decision might make it seem. With respect to the "pure contract theory" approach, the Hewitt court seems to be overly
fastidious in its concern for the motive that leads cohabitants
to make a particular agreement: impure motives are not usually grounds for invalidating an otherwise valid contract. The

117. Hewitt, 77 IlI. 2d at
118. Id. at
119. Id. at

-,

394 N.E.2d at 1209.

394 N.E.2d at 1209-10.
.-, 394 N.E.2d at 1210.
.,

120. Id.
121. Id. at

122. Id. at

394 N.E.2d at 1211.

-,

,

394 N.E.2d at 1210.
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court also seems too willing to conclude that any attempt to
provide relief through traditional remedies necessarily results
in a surreptitious return to common law marriage. As the appellate court in Hewitt pointed out, the elements involved in
establishing the existence of a contract, for instance, are quite
different from those involved in establishing a common law
marriage. 12 3
Furthermore, public policy concerns based on marriage
and divorce laws would probably be less significant in a state
with a different statutory pattern. The Hewitt court might
have been more receptive to the plaintiff's claim had the appellate court not emphasized the marriage-like nature of the
relationship so extensively. This emphasis, in turn, would
have been less necessary in a state that did not ban fornication or unmarried cohabitation. Also, public policy concerns
relating to -the marriage laws might be less urgent in states
without recent enactments like the Illinois Marriage and Dissolution of Marriage Act.
The effect Hewitt is likely to have is unclear. In some ways
the decision seems harsher than Rehak v. Mathis,1 4 in that
the holding seems to recognize no mutually enforceable property rights between unmarried cohabitants. It is doubtful that
the Illinois court would actually refuse to enforce a purely
business contract between cohabitants, but clearly it would
not enforce, for example, an agreement to exchange housekeeping services for support. It is to be hoped that other
courts do not go the full route with the Hewitt court. While
there are many arguments in favor of leaving some of these
issues to the legislature, in the meantime the rights of unmarried cohabitants should not be treated as cavalierly as they
were in Hewitt.
Concerns somewhat like those of the Hewitt court recently
led the New York Court of Appeals to limit, though perhaps
not as severely, the relief available to unmarried cohabitants.
The parties in Morone v. Morone125 had lived together for
over twenty years. The woman alleged two causes of action in
her complaint. The first was based on an implied contract

123. Hewitt v. Hewitt, 62 IMl.App. 3d 861, -, 380 N.E.2d 454, 460 (1978).
124. 239 Ga. 541, 238 S.E.2d 81 (1977).
125. 50 N.Y.2d 481, 407 N.E.2d 438, 429 N.Y.S.2d 592 (1980).
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arising out of her provision of domestic and business services
with expectation of payment. The second alleged an express
oral partnership agreement wherein the plaintiff was to provide domestic services in exchange for support. The appellate
division affirmed the trial court's dismissal of the
complaint.1 2
Affirming in part and reversing in part, the New York
Court of Appeals held that express contracts between cohabitants should be enforced as long as sex does not form the contractual consideration. 127 However, the court declared implied
contracts for services between unmarried cohabitants to be
enforceable.1 2 Part of its reason for this conclusion was that
allowing recovery on an implied contract would contravene
the policy decision underlying the legislature's abolition of
common law marriage. The New York court's concern was
somewhat different from that of the Hewitt court. The abolition of common law marriage was seen to represent a judgment that, while the doctrine could lead to equitable results
in certain cases, its overall effect was to encourage fradulent
claims and fruitless litigation. 2 9 Allowing cohabitants to recover on implied contracts for services would, in the court's
view, create similar problems.130
Courts in states other than New York and Illinois have
also expressed concern that granting property rights to unmarried cohabitants would amount to the return of common
law marriage or would contravene the policy behind state domestic relations laws. '1 Some have seemed less disturbed by

126. Id. at 484-85, 407 N.E.2d at 439, 429 N.Y.S.2d at 593-94.
127. Id. at 486, 407 N.E.2d at 440, 429 N.Y.S.2d at 594.
128. Id. at 489, 407 N.E.2d at 442, 429 N.Y.S.2d at 596. See infra notes 166-73,
178-82 and accompanying text There is some confusion as to whether the court was
referring to contracts implied in fact or implied in law. In the New York Supplement
version of Morone, 429 N.Y.S.2d 592, 593 the issue is framed as whether a contract
for services may be "implied in fact"; the corresponding phrase in the Northeastern
Reporter version, 407 N.E.2d 438, 439, is "implied in law." The former is almost certainly correct, judging from the court's later discussion of determining the parties'
intentions from their conduct.
129. Id. at 488-89, 407 N.E.2d at 441-42, 429 N.Y.S.2d at 596. A similar criticism
of common law marriage was voiced by the court in Hewitt. 77 Ill. 2d at -, 394
N.E.2d at 1211.
130. Id. at 488-89, 407 N.E.2d at 441, 429 N.Y.S.2d at 596.
131. In Sugg v. Morris, 392 P.2d 313 (Alaska 1964), the Alaska Supreme Court
refused to apply to knowingly unmarried cohabitants the equitable principles appli-
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these issues than others, and have granted cohabitants rights
quite similar to those attendant on legal marriage. 13 2 So far,
however, no court seems to have followed the suggestion of
two commentators"3 3 and created a new legal status applicable
to unmarried cohabitants. If this step is taken, it seems likely
that it will be by the legislature, not the courts.
B.

Cases Following Marvin

Since the Marvin decision was rendered, the Minnesota
and Oregon cotirts have perhaps gone furthest in adopting its
liberal approach. 3 4 The decisions in these states provide instructive illustrations of how such an approach works in prac-

cable to division of the property of legal or putative spouses. The court held that the
plaintiff could only recover if she could establish a resulting trust. The Alaska court
reaffirmed this position in Hager v. Hager, 553 P.2d 919 (1976). Since the Marvin
decision, two Alaska cases relating to property rights of unmarried cohabitants have
been decided, Hill v. Ames, 606 P.2d 388 (Alaska 1980), and Levar v. Elkins, 604 P.2d
602 (Alaska 1980). Both were decided on procedural or evidentiary grounds; neither
reached the question whether Sugg and Hager should be overruled.
In Davis v. Misiano, 373 Mass. 261, 366 N.E.2d 752 (1977), the Massachusetts
Supreme Judicial Court held that without a valid marriage, a woman has no right to
receive support from a man she has lived with. The court noted that rules governing
alimony and support are prescribed by the legislature, and stated that any extension
of these remedies should be undertaken legislatively, not judicially. (The case involved a woman who had become pregnant with her cohabitant's child. The father
left her, and she sought support for herself and the child. No allegations of an agreement concerning property rights were made.)
As noted earlier the New Jersey court in Kozlowski v. Kozlowski, 80 N.J. 378, 403
A.2d 902 (1979) took a liberal approach toward unmarried cohabitants' property
rights, awarding a one-time lump sum payment equal to the present value of the
future support the defendant had promised to provide. Despite the similarity of this
remedy to support or alimony payments, however, the court asserted that the plaintiff was not entitled to alimony or equitable distribution, remedies available only in
divorce or nullity actions, and that the court was not attempting to revive common
law marriage.
132. See, e.g., cases discussed in next section of text.
133. Folberg & Buren, supra note 6, at 479-84.
134. Other decisions following Marvin or taking a similar approach include
Kinkenon v. Hue, 207 Neb. 698, 301 N.W.2d 77 (1981) (discussed infra in text accompanying notes 181-84); Kozlowski v. Kozlowski, 80 N.J. 378, 403 A.2d 902 (1979) (discussed supra in notes 87-89 and accompanying text, and supra in note 131); McCulIon v. McCullon, 96 Misc. 2d 962, 410 N.Y.S.2d 226 (1978) (court found common law
marriage but took liberal approach in dicta; compare stricter view taken in Morone v.
Morone, 50 N.Y.2d 481, 407 N.E.2d 438, 429 N.Y.S.2d 592 (1980), discussed supra in
text accompanying notes 125-30 and infra in text accompanying notes 178-82, and
refusal to dismiss complaint in McCall v. Frampton, 81 A.D.2d 607, 438 N.Y.S.2d 11
(1981), discussed supra in notes 67-72 and accompanying text).
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tice. They also offer an interesting contrast to decisions that
have denied relief to unmarried cohabitants on public policy
grounds.
Carlson v. Olson,135 a 1977 Minnesota case, involved an action to partition property accumulated during the parties'
twenty-one-year unmarried cohabitation. During this period
the woman stayed home while the man worked. The property
included a home, the deed to which listed the parties as joint
tenants and as husband and wife. Except for $1000, the man
paid for the home. 136 The trial court granted each cohabitant
a half interest in the property on the theory that the man had
made an irrevocable gift to the woman in exchange for her
services.131
The Minnesota Supreme Court affirmed. Rather surprisingly, the court stated that the abolition of common law marriage had eliminated the rules which governed it but not the
institution itself. The doctrine's demise as a legal entity left a
void that courts must fill by "the creative application of traditional common-law and equitable principles."' 138 The Minnesota court's eagerness to find a way to replace common law
marriage contrasts sharply with the Hewitt court's fear of inadvertently reviving it.
The court in Carlson rejected the defendant's claims that
no relief should be granted because the parties were in pari
delicto and because household services lacked economic
value. 3 9 The scanty prior Minnesota case law was interpreted
as indicating that unmarried cohabitants had no remedy
under the divorce statutes. 40 Finally, the court discussed
Marvin with approval, quoting lengthy passages.'"
The court's final conclusion was that the trial court had

135.
136.
137.
138.
139.

256 N.W.2d 249 (Minn. 1977).
Id. at 250.
Id. at 250-51.
Id. at 251.
Id.

140. Id. at 251-52. The inapplicability of the marriage laws to nonmarital relationships was reaffirmed in a more recent case, Abbott v. Abbott, 282 N.W.2d 561 (Minn.

1979). The issue was whether unmarried cohabitation by a former spouse receiving
alimony was sufficient ground to terminate the alimony. The court held it was not,
stating that to impose support obligations on an unmarried cohabitant would contravene the legislative prohibition of common law marriage.
141. 256 N.W.2d at 252-55.
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properly "utilized its inherent equitable powers" to enforce
the parties' "reasonable expectations. '142 The decision laid
down few standards for use of these powers in the future, beyond looking at the parties' intent. This approach obviously
offers courts considerable leeway in the relief they can grant.
It also bears a substantial resemblance to the power of a divorce court to order an equitable division of marital property.
Two Oregon cases are especially important with respect to
the property rights of unmarried cohabitants: Latham v.
Latharn143 and Beal v. Beal.144 Latham v. Latham was discussed earlier. 45 In the present context it is significant for the
court's extreme liberality in enforcing an express contract that
"contemplated all the burdens and amenities of married
life. 1 46 Enforcement of such a contract is unusual in that it
seems to allow individuals in effect to contract privately to be
married, without entering the legal status as prescribed by the
state.

147

In Beat v. Bea1145 the issue facing the court was determination of the interests of Raymond and Barbara Beal in real estate they purchased, ostensibly as husband and wife, shortly
after they were divorced. Unlike the typical unmarried cohabitation case, both parties contributed financially to the
purchase. After buying the property, the parties lived there
together for two years without remarrying. Barbara continued
to work; her income was used for living expenses and some of

142. Id. at 255.
143. 274 Or. 421, 547 P.2d 144 (1976).
144. 282 Or. 115, 577 P.2d 507 (1978).
145. See supra notes 83-86 and accompanying text.
146. 274 Or. at -,
547 P.2d at 147.
147. Latham was followed in a recent Oregon appellate court decision, McHenry
v. Smith, 45 Or. App. 813, 609 P.2d 855 (1980). The case illustrates the awkwardness
traditional legal theories may have when applied to unmarried cohabitation. The alleged "contract" between the parties involved an agreement under which the woman
would work and support the man and provide housekeeping services. In return the
man agreed to "write a German textbook or teaching manual and upon reestablishing
her professional career, to work and support plaintiff." Id. at -,
609 P.2d at 856.
While this agreement may well represent how the parties meant to arrange their relationship, it also involves personal plans that may change and promises that are not
necessarily intended to be legally binding. Treating the agreement as a contract enforceable in the courts therefore seems somewhat inappropriate. These observations
did not seem to trouble the court, which found that the contract had been proven.
The plaintiff recovered $16,000 in damages.
148. 282 Or. 115, 577 P.2d 507 (1978).
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the expenses associated with the home. After Barbara moved
out, Raymond brought an action to have the court determine
the parties' interests in the property.14
The Beal court decided that division of property accumulated during unmarried cohabitation should begin with an inquiry into the intent of the parties, either as expressed or as
indicated by implication from the facts in evidence. If this intent can be determined, it should govern. If there is doubt as
to the parties' intent, the court may draw inferences from
"factual

settings

in which

the

parties

lived.

' 150

Thus

"[c]ohabitation itself can be relevant evidence of an agree' 1 51
ment to share incomes during continued cohabitation."

Joint bank accounts or joint purchases also provide such evidence. Applying this approach, the court decided that Raymond and Barbara intended to pool their resources during the
time they lived together, and should be considered equal co1 52
tenants in the real estate.

In an opinion concurring in part and dissenting in part,
Justice Linde criticized the majority's indulgence in broadly
worded dicta. He pointed out that the parties' intent could
have been determined from their agreement to treat their
purchase as one by "husband and wife." He expressed concern
that inferring intent to pool resources from the fact of cohabitation might result in "backing the state into" a form of common law marriage - a step that should be left to the
legislature. 53
The Oregon and Minnesota decisions contrast sharply with
those discussed in the preceding section. While the courts in
those states sometimes express concern about a judicial return
to common law marriage or proclaim that the laws governing
149. Id. at

-,

577 P.2d at 507-08.

150. Id. at __, 577 P.2d at 510.

151. Id.
152. Id. In Ireland v. Flanagan, 51 Or. App. 837, 627 P.2d 496 (1981), an Oregon
appeals court found the principles developed by the Beal majority to be applicable to
cohabitants of the same sex. The case involved two women who, while living together
in a homosexual relationship, purchased a house that was put in the defendant's
name only. Reversing the trial court , the court of appeals held that the parties had
intended to pool their resources and had intended joint ownership of the house. The
plaintiff was therefore to be given the rights of an equal cotenant with the defendant.
153. Id. at , 577 P.2d at 511-12 (Linde, J., concurring in part and dissenting in
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marriage and divorce are applicable to unmarried cohabitants,
the agreement enforced by the Latham court seems quite similar to common law marriage, and the remedies afforded by
the Carlson and Beal courts resemble a divorce court's equitable division of property. The Oregon and Minnesota courts
thus seem much more willing than the Illinois and New York
courts to use a status-oriented approach in enforcing unmarried cohabitants' property rights.
Another group of cases that have followed the Marvin rationale obviously consists of those decided by California
courts since Marvin. One of the most interesting of these is
Marvin itself. On remand the trial court granted Michelle Triola Marvin a "rehabilitation" award of $104,000, despite its
findings that Lee Marvin never had any obligation to support
Michelle and had not been unjustly enriched, and that
Michelle had actually benefited from the parties' cohabitation.'" To support its award the court found, in effect, that
Michelle needed assistance while she learned new skills and
became self-supporting and that Lee was able to provide such
assistance. 15 The court concluded that because Lee had terminated the parties' relationship when Michelle had no means
of support, "in equity" he should finance her "economic
rehabilitation." 156
On appeal a California court of appeal overturned the
$104,000 award. 57 The court first held that the special findings and conclusions supporting the award were outside the
issues as framed by the pleadings and had to be disregarded.

58

More importantly, the court declared that in any

case there was no basis in law or equity for the challenged
award.1

59

The special findings had merely established the

plaintiff's need and the defendant's ability to meet it, and this
was not enough. "The award, being nonconsensual in nature,
must be supported by some recognized underlying obligation
in law or in equity. A court of equity admittedly has broad
154. Marvin v. Marvin, 122 Cal. App. 3d 871,

-,

176 Cal. Rptr. 555, 557 (1981).

The trial court's decision is reported at 5 Farn. L. Rep. (BNA) 3077 (1979).
155. 122 Cal. App. 3d at -, 176 Cal. Rptr. at 555.
156. Id.
157. Marvin v. Marvin, 122 Cal. App. 3d 871, 176 Cal. Rptr. 555 (1981).
158. Id. at -, 176 Cal. Rptr. at 558.
159. Id. at -, 176 Cal. Rptr. at 559.
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421

powers, but it may not create totally new substantive rights
under the guise of doing equity."1 0 Presiding Judge Klein dissented, stating that because the trial court's judgment could
not be reconciled with its findings, he would reverse and remand to give the lower court an opportunity to correct the
inconsistency.1 6
As the appellate court acknowledged, the California Supreme Court in Marvin encouraged lower courts to develop
"additional equitable remedies" where necessary to protect
unmarried cohabitants' "reasonable expectations.""6 2 Despite
this broad mandate, however, the trial court in Marvin almost
certainly went too far in awarding $104,000 to a plaintiff who
had, according to the court's own findings, demonstrated no
right to such an award, only a need for it. In reviewing the
court of appeal's decision, the California Supreme Court may
choose to follow the approach advocated by the dissent and
remand to the trial court. However, it seems unlikely that the
rehabilitation award will simply be reinstated, given the trial
court's findings of no damage to the plaintiff and no unjust
enrichment of the defendant.
Other than Marvin itself, remarkably few of the California
cases reported since the supreme court's Marvin decision have
involved Marvin-type issues. Thus, many of the cases that
have relied on Marvin seem to deal with extension of its legitimization of cohabitants' rights into areas like wrongful death
or workers' compensation,1' rather than assertion of property
160. Id.
161. Id. at -, 176 Cal. Rptr. at 560 (Klein, P.J., dissenting).
162. 18 Cal. 3d at 684 & n.25, 557 P.2d at 122, 123 n.25, 134 Cal. Rptr. at 831, 832
n.25. See also comparison of expectations of marital partners and of unmarried cohabitants, 18 Cal. 3d at 682, 557 P.2d at 121, 134 Cal. Rptr. at 830. In reviewing the

trial court's "rehabilitation award," the court of appeal in Marvin criticized the lower
court for not protecting the expectations of both parties. 122 Cal. App. 3d at -, 176
Cal. Rptr. at 558. It is doubtful that this reading of the supreme court's references to
the parties' expectations is entirely correct. While the court's intention undoubtedly
was that both parties' expectations should be protected as far as possible, there is
also no question that the supreme court in Marvin envisioned relief being granted
that went counter to one party's wishes when this was the equitable result. It seems
likely that the phrase "reasonable expectations" was intended to encompass not only

situations where the parties shared a tacit understanding, but also situations where in
all fairness one party was entitled to "expect" certain treatment, even if the other
had no intention of giving it.
163. See, e.g., Harrod v. Pacific Southwest Airlines, Inc., 118 Cal. App. 3d 155, 173
Cal. Rptr. 68 (1981) (wrongful death); Department of Indus. Relations v. Workers'

,
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rights by one cohabitant against another based on common
law principles. Interestingly, one of the few reported cases
that have involved issues like those in Marvin dealt with a
homosexual rather than a heterosexual relationship. As noted
previously, in Jones v. Daly" a California court of appeal
sustained the dismissal of a homosexual's action against the
estate of his cohabitant, on the basis that illicit sexual relations formed5 an inseparable part of the parties' Marvin-type
1
agreement.

Without surveying unreported trial court decisions, it is
difficult to say whether the scarcity of reported decisions dealing with Marvin-type issues and remedies is due to few such
actions being brought or to a failure to appeal on the part of
litigants. From the few reported cases, California intermediate
appellate courts seem willing, at least in theory, to adopt Marvin's liberal attitude toward unmarried cohabitants' property
rights. This liberality is not unbounded, however, as the court
of appeal's decision in Marvin itself illustrates. Determination
of the outer limits of the California courts' generosity toward
unmarried cohabitants awaits, once again, the decision of the
California Supreme Court in the Marvin case.
C. Cases Involving Recovery for Services Rendered
A common factual pattern in cases involving unmarried cohabitants" property rights is that in which the woman (or occasionally, the man) provides services, usually of a routine domestic nature, while the man supports the parties financially.
In the absence of an express agreement concerning property
rights, the woman in such a relationship is in an unenviable
Compensation Appeals Bd., 94 Cal. App. 3d 72, 156 Cal. Rptr. 183 (1979) (workers'
compensation); Estate of Edgett, 111 Cal. App. 3d 230, 168 Cal. Rptr. 686 (1980)
(status of unmarried cohabitant for inheritance tax purposes); Drew v. Drake, 110
Cal. App. 3d 555, 168 Cal. Rptr. 65 (1980) (negligent infliction of emotional distress);
People v. Delph, 94 Cal. App. 3d 411, 156 Cal. Rptr. 422 (1979) (marital communication privilege); In re Marriage of Fuller, 89 Cal. App. 3d 405, 152 Cal. Rptr. 467
(1979) (modification of child support); In re Marriage of Leib, 80 Cal. App. 3d 629,
145 Cal. Rptr. 763 (1978) (revocation of spousal support).
164. 122 Cal. App. 3d 500, 176 Cal. Rptr. 130 (1981). See discussion of case supra
in text accompanying notes 74-78.
165. Property rights based on a homosexual relationship were also asserted in a
Marvin-type action brought against tennis star Billie Jean King. See N.Y. Times,
May 1, 1981, at 12, col. 5; July 9, 1981, § II, at 5, col. 1; Dec. 12, 1981, at 10, col. 5.
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position if the relationship ends: title to property is usually in
the man's name; the woman often has no marketable skills;
and not having contributed financially to the accumulation of
property, she will find it difficult to make use of remedies like
resulting or constructive trusts.1 6 6 It is not surprising that in
these circumstances the woman may try to recover something
for her services or to compel the man to support her as she
has relied on him to do.
Traditionally, there have been many stumbling blocks in
the way of this approach. Household services have often been
held to be without economic value, or presumptively of less
value than the support received; courts have been uncertain
how to measure the value of such services; presumptions that
services are rendered gratuitously in certain circumstances
have been common; and courts have hesitated
to impose sup16
7
person.
unmarried
an
on
obligations
port
The general rules governing the area of payment for services are fairly clear. In an ordinary business relationship,
there is a rebuttable presumption that services rendered and
accepted are to be paid for. The law may imply a promise to
pay even in the absence of any evidence of intent, as long as
the services were rendered at the recipient's request and with
his knowledge.16 8
In contrast, where there is a close family or marriage relationship, a rebuttable presumption arises that services are
rendered gratuitously, based on the teaching of ordinary life
experience that payment is not usually expected under such
circumstances."" 9 Most courts apply this presumption to unmarried cohabitants. s
The presumption of gratuity can be rebutted by a showing
that both parties expected payment to be made. Proof of an

166. See supra note 35.
167. See generally Bruch, supra note 6.
168. See, e.g., Wojahn v. National Union Bank, 144 Wis. 646, 667, 129 N.W. 1068,
1077 (1911).
169. See, e.g., In re Estate of Grossman, 250 Wis. 457, 27 N.W.2d 365 (1947); In
re Estate of Goltz, 205 Wis. 590, 238 N.W. 374 (1931). For what has been held to
constitute a "family" relationship sufficient to raise the presumption of gratuity, see
Annot., 92 A.L.R.3d 726 (1979). See generally 66 AM. Jun. 2D, Restitution and Implied Contracts §§ 29-57 (1973).
170. See, e.g., York v. Place, 273 Or. 947, 544 P.2d 572 (1975). See generally Annot., 94 A.L.R.3d 552 (1979).

MARQUETTE LAW REVIEW

[Vol. 65:389

express oral or written contract to pay for the services is obviously sufficient to rebut the presumption. 17 1 Whether an im-

plied-in-fact contract will suffice is somewhat less certain, due
partly to ambiguity in the courts' use of the phrase "implied
contract.

' 172

However, it is clear from the cases that at least

some courts will allow proof
of such a contract to rebut the
173
presumption of gratuity.

In dicta, the Marvin court attempted to change some of
the traditional rules regarding payment for household services. First, the court said that such services should be
deemed to have economic value sufficient to serve as consideration for a contract. 174 Second, the court declared that services should not be presumed to be a gift; rather, it should be
presumed that the parties intended to deal fairly with each
other. 5 And finally, the court thought that an unmarried cohabitant should be able to recover in quantum meruit for the
value of household services less support
received if he or she
11
could show expectation of payment.

The cases since Marvin indicate almost universal acceptance of the first principle, that household services have value
and may support a contract. 17 7 Acceptance of the second and
third principles is less clear.
As discussed earlier, in Morone v. Morone178 the New York

Court of Appeals took the traditional approach and held that
while an express contract for services between unmarried cohabitants would be enforced, an implied contract would not
be recognized.1 9 One of the reasons the court gave for its de-

cision was that the risk of error, "emotion-laden afterthought"
and fraud would be too great if the court attempted to deci171. See generally 66 AM. JUR. 2D, Restitution and Implied Contracts §§ 29-45
(1973).
172. Courts may use "implied contract" to encompass both implied-in-law and
implied-in-fact contracts or only the former, and "express contract" may be used to
include implied-in-fact contracts.
173. See Annot., 94 A.L.R.3d 552, §§ 4(a), 4(c) (1979).
174. 18 Cal. 3d at 670 n.5, 557 P.2d at 113 n.5, 134 Cal. Rptr. at 822 n.5.
175. Id. at 683, 557 P.2d at 121, 134 Cal. Rptr. at 830.
176. Id. at 684, 557 P.2d at 122-23, 134 Cal. Rptr. at 831-32.
177. See, e.g., Kinkenon v. Hue, 207 Neb. 698, 301 N.W.2d 77 (1981); Kozlowski v.
Kozlowski, 80 N.J. 378, 403 A.2d 902 (1979); Morone v. Morone, 50 N.Y.2d 481, 407
N.E.2d 438, 429 N.Y.S.2d 592 (1980).
178. 50 N.Y.2d 481, 407 N.E.2d 438, 429 N.Y.S.2d 592 (1980).
179. Id. at 484, 407 N.E.2d at 439, 429 N.Y.S.2d at 593.
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pher the unexpressed intentions of the parties and "affix jural
significance to conduct carried out within an essentially private and generally noncontractual relationship."1' 80 This was
especially true because finding an implied contract would be
contrary to the natural inference that services within a personal relationship are rendered gratuitously. 181
The Morone court's observations indicate some of the
problems that arise when traditional common law remedies
are extended to unmarried cohabitants. The relationship between cohabitants is essentially personal, not contractual. Assuming there is no express agreement, the parties may have
some kind of tacit or half-spoken understanding about their
property, but frequently there will be no intent to contract to undertake a legally binding obligation - behind it. In this
situation, judicial relief can be granted only if the court is
willing to investigate the parties' conduct and find an implied
contract or use some sort of equitable remedy. Without necessarily accepting the Morone court's conclusion that the court
should not apply such remedies, the risk of mistake and fraud
involved should certainly be noted. A further disadvantage of
this course is that it involves the court in investigating and
judicially ordering day-to-day aspects of a personal and essentially private relationship. 182
In Kinkenon v. Hue, 8" the Nebraska court took a much
more liberal approach than the New York court did in
Morone. The trial court in Kinkenon found that an oral
agreement existed under which the plaintiff was to provide
domestic and bookkeeping services, in exchange for which the
defendant would provide for her for the rest of her life and,
specifically, would give her a life estate in a residence.1 ' The
Nebraska Supreme Court affirmed, citing Marvin without
comment for the proposition that services should not be pre180. Id. at 488, 407 N.E.2d at 441, 429 N.Y.S.2d at 596. The court's other reason
for its decision was a feeling that to enforce an implied contract for services would
run counter to the policy underlying the legislative abolition of common law marriage. See supra notes 128-30 and accompanying text. The court's concern about error and fraud suggests that it might be unwilling to enforce an implied contract between cohabitants even if the consideration were something other than services.
181. Id. See generally supra notes 169-70 and accompanying text.
182. See generally Hunter, supra note 96, at 1095.
183. 207 Neb. 698, 301 N.W.2d 77 (1981).
184. Id. at -, 301 N.W.2d at 78-79.
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sumed to be a gift.18 5 The award in the case was substantial:
the plaintiff recovered close to $40,000 under the oral agreement alone. 188
The Wisconsin Supreme Court took an approach somewhere between the New York and the Nebraska views in In re
Estate of Steffes. 8 7 As noted earlier,18 8 the Steffes case in-

volved a man and woman living together in an admittedly
adulterous relationship. The woman brought an action against
the man's estate to recover for housekeeping, nursing and
farming services she had rendered.189 The trial court found for
the plaintiff. The court held that while no express contract
has been proven, a contract "implied in fact and law"' 190 to
pay for the services had been established. The supreme court
affirmed.
The first issue on appeal was whether the evidence supported the trial court's finding that the services had been rendered at the decedent's instance and with expectation of payment. In opposing this finding, the personal representative
seemed to rely solely on the argument that the plaintiff had
become part of the decedent's family. As part of the family
she had rendered her services because this was expected and
not at the decedent's request. 9 1 The supreme court rejected
this argument. 92 The personal representative appeared to be
attempting to turn the presumption of gratuity between family members into an irrebuttable rule of law. But as the court
found, the mere existence of a family-type relationship does
not in itself absolutely preclude a claimant from establishing
that services were rendered at the recipient's request and with
expectation of payment.'
The personal representative's second contention was that
the services should be presumed to have been rendered gratui185.
186.
187.
188.
189.
190.
191.

Id. at -, 301 N.W.2d at 80.
Id. at -, 301 N.W.2d at 78.
95 Wis. 3d 490, 290 N.W.2d 697 (1980).
See supra notes 91-94 and accompanying text.
95 Wis. 2d at 492-95, 290 N.W.2d at 698-700.
Id. at 500, 290 N.W.2d at 702.
Id. at 498, 290 N.W.2d at 701.

192. Id. at 498-500, 290 N.W.2d at 701-02 (citing Kramer v. Bins, 205 Wis. 562,
238 N.W.2d 307 (1931) and In re Estate of Voss, 20 Wis. 2d 238, 121 N.W.2d 744
(1963)).
193. 95 Wis. 2d at 498, 290 N.W.2d at 701.
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tously because the plaintiff was a member of the decedent's
household, and that an express promise to pay was required
to rebut the presumption. After reviewing relevant general
rules, the court declined to decide whether the presumption of
gratuity should apply to unmarried cohabitants, on the somewhat dubious basis that regardless of any presumptions, the
determination whether services should be compensated depends in the end on whether the claimant can
establish a
19
promsie by the recipient of the services to pay. 4
The court rejected the personal representative's contention
that this promise had to be express. Either an express or an
implied-in-fact contract would rebut the presumption.19
There is even some suggestion in the case that an implied-inlaw promise might suffice, though this is not the holding of
the case. 19s
As the preceding survey shows, the cases since Marvin
dealing with compensation for services between cohabitants
have modified the traditional approach but not abandoned it.
Housekeeping services seem to be generally recognized as adequate consideration for a contract. While some courts appear
194. Id. at 503-04, 290 N.W.2d at 703-04 (citing In re Estate of Detjen, 34 Wis. 2d
46, 52-53, 148 N.W.2d 745, 748 (1967)). Detjen involved a claim for services by a
daughter-in-law of the decedent. The court there declared that whatever the initial
presumptions, whether services will be compensated depends in the end on whether
an express or implied-in-fact agreement can be proven, with the burden of such proof
falling on the claimant.
This statement in Detjen seems questionable, as does the Steffes' court adoption
of it. The usual effect of presumptions is to determine who has the initial burden of
proof. If there is a presumption of gratuity, the Detjen court is right, and the burden
is on the claimant to establish a contract. If the presumption is that payment is to be
made, however, the burden is initially on the recipient of the services to establish that
no payment was expected. The claimant need not put in any evidence if the recipient
does not come forward and rebut the presumption.
195. 95 Wis. 2d at 502-03, 290 N.W.2d at 703-04.
196. One indication is that the trial court found a contract "implied in fact and
law to pay," 95 Wis. 2d at 500, 290 N.W.2d at 702 (emphasis added), and the supreme court simply approved the trial court's finding of an "implied promise to pay."
Id. at 507, 290 N.W.2d at 705. A second indication appears in the section dealing with
whether the implied contract violated public policy, discussed supra in text accompanying notes 91-93. While discussing a case that had allowed recovery to a putative
spouse based on an implied-in-law contract for services (In re Estate of Fox, 178 Wis.
369, 190 N.W. 90 (1922)), the supreme court referred to the trial court's reasoning
that under the equities in the Steffes case, the decedents estate would be unjustly
enriched if the plaintiff were not paid. 95 Wis. 2d at 508, 290 N.W.2d at 706. The
supreme court did not expressly approve or disapprove this reasoning.
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to have abolished or circumvented the presumption that such
services are rendered gratuitously between unmarried cohabitants, others have not. In addition, an express or implied-infact contract - and for some courts, an express contract only
- still seems to be required before compensation will be
allowed.
III. THE NEXT FIVE YEARS
In Marvin v. Marvin,19 7 the California Supreme Court de-

clared that the time had come to break down the "judicial
barriers" in the way of carrying out unmarried cohabitants'
reasonable expectations concerning their property rights. As
noted earlier, 198 Michelle Marvin's attorney, Marvin Mitchelson, predicted that .these barriers would be broken down and
Marvin's liberal philosophy adopted nationwide within five to
ten years. Based on the preceding review of cases decided
since Marvin in other states, it must be concluded that Mitchelson was partly right and partly wrong. Some decisions have
followed or surpassed Marvin in liberality (Carlson, Beal,
Kinkenon, Latham), while others seem almost more conservative than the approach generally taken before Marvin was decided (Rehak, Hewitt).
What lessons can be drawn from these cases? For unmarried cohabitants themselves, at least one piece of advice can
be given with certainty: have an express contract, preferably
in writing, and with terms as remote from the sexual aspects
of the relationship as possible. Such a contract provides the
best protection against the pitfalls faced by cohabitants who
seek to have their property rights enforced in the courts.'99
More generally, the decisions since Marvin demonstrate
that there are still many theoretical and practical obstacles in
the way of judicial enforcement of cohabitants' property
rights. Some of the major ones were noted in the body of this
article: public policy concerns based on the "immorality" of
unmarried cohabitation, criminal statutes or marriage and divorce laws; the presumption of gratuity with respect to rendi197. 18 Cal. 3d 660, 557 P.2d 106, 134 Cal. Rptr. 815 (1976).
198. See supra note 14 and accompanying text.
199. Of course, in many states recovery is perfectly possible without an express
contract, on an implied contract or equitable theory. On the other hand, in some
states even an express contract may not suffice.
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tion of 'services and occasional judicial refusal to enforce implied contracts for such services. Another obvious problem is
that many of the remedies the courts have used do not fit the
factual situation of unmarried cohabitation very well, giving
rise either to a judicial struggle to twist the law to make it fit
or to a simple refusal to apply it at all.
These problems arise partly because the law is essentially
a system of rights and obligations imposed on the basis of relationships between people: driver-pedestrian, buyer-seller,
parent-child, husband-wife. But "unmarried cohabitant" does
not define a single kind of relationship, and the myriad relationships it does encompass do not fit comfortably into any
traditional legal model. Unmarried cohabitation is certainly
not an arm's-length business relationship. The parties have a
personal and emotional bond that is inextricably entwined
with their expectations of each other. Partly because of their
personal relationship, they are unlikely to plan ahead for
property arrangement when they separate, and if they do have
a spoken or tacit understanding, there will often be no intention that it be legally binding.
If the relationship is not a business relationship, neither is
it a marriage. The parties have not entered into a legal status
with prescribed rules. Rather, each relationship between cohabitants is different, with the range stretching from relationships very like traditional marriage, to "modern" cohabitations where both parties work and keep their property
separate, to casual relationships with little pattern or
permanence.
The nonuniform character of unmarried cohabitation leads
to the dilemma, mentioned earlier, that neither traditional le-'
gal remedies nor creation of a new type of legal status seems
to work very well when applied to cohabitants. The former
remedies have an advantage in that they can be tailored to a
variety of individual situations; however, their application to
the factual circumstances of unmarried cohabitation is often
strained, since they developed in a different context. Use of
the latter, status-based approach by the courts is likely to
lead to the kind of public policy problems the Hewitt court
found so worrisome.
The way out of this dilemma is unclear. The difficulties
involved are increased because both the practice of unmarried
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cohabitation and the law concerning it are in a state of flux.
This means that cohabitants often do not know what their
rights or obligations are; indeed, it may not even occur to
them to think about it. Legal problems related to unmarried
cohabitation would be reduced if relatively stable rules could
be evolved and cohabitants made aware of them.
In trying to arrive at a consistent treatment of unmarried
cohabitants' property rights for the future, the courts will
probably be forced, by the kind of policy objections discussed
in Hewitt, to forego application of a purely status-based remedy - that is, imposition of a property division or support
obligation simply because the parties belong to the class of
"unmarried cohabitants." Therefore, the options for the future seem to be continued use of traditional contractual or equitable principles by the courts or development of a statusbased remedy by the legislature.
Growing social acceptance of unmarried cohabitation, repeal of laws criminalizing consensual sexual conduct and increased recognition of the value of homemakers' services
should make application of traditional remedies to unmarried
cohabitants somewhat less awkward in the future. However,
policy objections and a poor fit between legal theory and the
facts of the cases are likely to continue to cause difficulties. In
approaching these problems, courts should feel relatively little
hesitation about utilizing theories of express contract, implied-in-fact contract, resulting trust, partnership or joint
venture, since these are all designed to carry out the parties'
own intentions.
The major issue in relation to express contracts is likely to
be whether the alleged agreement is separable from the parties' sexual relationship. In handling this question, courts
should carefully consider whether the sexual relationship was
an essential part of the agreement concerning property or
merely incidental to it. There should be no presumption of
immoral consideration based on the mere fact of cohabitation
(as in Rehak) or broad standard under which any agreement
that is at all connected with the parties' cohabitation relationship is invalidated (as in Justice Rooney's dissent in Kinnison). In dealing with the particularly difficult situation
where the agreement is simply to live together and exchange
services for support, a middle road seems called for. Agree-
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ments where sex is an integral part of the consideration, like
that alleged in Jones v. Daly,20 0 should not be enforced, but it
should also be borne in mind that the prties' sexual relationship may be part of the motive for their decision to live together without necessarily forming the consideration for an
agreement between them concerning property arrangements.
With respect to implied-in-fact remedies, it is probably
true, as the Morone court noted, that the process of inferring
an agreement from the parties' conduct and surrounding circumstances entails some risk of error and fraud. However, no
difference between unmarried cohabitation and other situations where implied-in-fact remedies are employed seems substantial enough to support a refusal to make such remedies
available to cohabitants. The risk of error is probably minimized in any event by the fact that an alleged implied agreement that is obviously an "emotion-laden afterthought"2 " 1 is
likely to be viewed with considerable skepticism by the trier
of fact. Furthermore, reported cases give no suggestion that
courts have been overwhelmed by cohabitants trying to enforce such agreements, or that those who have tried have enjoyed much success.
As to what conduct or circumstances should be considered
evidence of the parties' intent to share their property, the fact
of cohabitation itself should normally be given slight or no
weight, since cohabitants may have a wide range of understandings about their property. Emphasis should instead be
placed on such indicators as joint or separate bank accounts,
sharing or splitting of expenses, joint purchases and efforts to
keep records of expenditures.
Remedies based on enforcing the parties' intentions are
likely to work fairly well in two common kinds of cohabitation
situations: (1) casual, temporary alliances and (2) "modern"
longer-term cohabitations. In the first case, there are likely to
be either isolated agreements as to property or no agreements
at all. If no agreement exists, there will probably be relatively
little injustice in "leaving the parties as they find themselves,"
because of the short-term, uncommitted nature of the rela-

200. 122 Cal. App. 3d 500, 176 Cal. Rptr. 130 (1981).
201. Morone v. Morone, 50 N.Y.2d 481, 488, 407 N.E.2d 438, 441, 429 N.Y.S.2d
592, 596 (1980).
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tionship. In the second case, the chances are good that the
parties will be sophisticated enough to have some kind of understanding concerning their property. It is also likely that
both will work, so that a court's refusal to intervene on an
equitable basis if no agreement is found would not have devastating consequences.
The more difficult situation is that where the parties' relationship resembles a traditional marriage, in which a financially naive woman with no job skills provides homemaking
services to a man over a lengthy period of time and relies on
him for support.2 2 In this situation there are likely to be no
agreements concerning property, because of the woman's naivete. In the absence of an agreement, the woman is likely to
find herself in a position many would regard as unfair, with no
property of her own and no means of support, after having
provided services that enable her cohabitant to concentrate on
his career and accumulate property in his name.
While this is by no means the only situation in which a
court might wish to employ equitable remedies like quasi-contract and constructive trust, it is certainly a common one. The
use of such remedies entails several problems that are much
less pressing when relief is provided on the basis of an express
or implied-in-fact contract. Application of these equitable
remedies will usually involve imposition of legal obligations on
one of the parties that he or she had no intention or expectation of assuming. Whether such obligations are imposed depends largely on the court's idea of what is just or fair. While
there are principles established in the law to guide this determination, the desire to achieve an equitable result may lead
courts to go beyond these principles, as arguably happened in
Carlson and the Marvin case on remand to the trial court.
Although the outcome of this approach may seem fair in
individual cases, the overall effect is to allow courts substantial discretion in imposing their particular ideas of what is fair
on litigants and to leave cohabitants with few guidelines as to
what a court may or may not do in a particular case. Also,
when courts fashion new equitable remedies to aid cohabitants whose relationship is like a traditional marriage, the re-

202. Variants of this situation have constituted the most common factual pattern
among the unmarried cohabitation cases reported thus far.
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sult is likely to resemble the assistance given under the divorce laws to parties who actually are married, raising the
kind of public policy objections that concerned the court in
Hewitt.
These considerations suggest that legislative action regarding imposition of nonconsensual obligations on unmarried cohabitants would be wise. The legislature would be able to investigate the practice of cohabitation to determine the need
for such relief and the kinds of situations in which it would be
appropriate. Legislative action would also obviate public policy concerns about judicially reviving common law marriage or
violating the policy behind the divorce laws, and would enable
cohabitants to be more certain about what treatment they can
expect from the law.
Although the suggested legislation would have the effect of
imposing on some unmarried cohabitants property divisions
they did'not intend, there should be some basis for this result
in the parties' conduct. For instance, such obligations should
not be imposed in cases where the cohabitation is extremely
brief and casual in nature. A suggestion made by one commentator 203 seems helpful in this respect. In creating, in effect, a new legal status relating to unmarried cohabitation, the
basic question should be whether the relationship is such as to
evidence a mutual assumption of rights and duties by the parties toward each other. This assumption of rights and duties,
in turn, would suggest that obligations concerning property
might be expected to arise based on the relationship.
The cases decided since Marvin indicate that the law regarding unmarried cohabitants' property rights is still changing rapidly. It remains to be seen whether the next five years
will accomplish the result predicted by Marvin Mitchelson,
i.e., national acceptance of Marvin's philosophy of judicially
enforcing the parties' reasonable expectations.

CORDELIA S. MUNROE

203. See Folberg & Buren, supra note 6.

