FAMILY LAW COMMENT

THE RECOGNITION AND VALUATION OF
PROFESSIONAL GOODWILL IN THE
MARITAL ESTATE
I.

INTRODUCTION

In 1981 the Wisconsin Court of Appeals held that professional goodwill is not a marital asset subject to division between divorcing parties.' The case involved a wife's attempt
to place a value on the goodwill her husband built up in his
law partnership. This decision prompted two Wisconsin2
commentators to present their own views on the subject.
The first author argued that all elements of value of a professional firm, including its goodwill, must be considered in determining the value of the equity interest in the marital
estate.3 In rebuttal, the second author contended that such a
position unnecessarily complicates divorce litigation.4 He
found no support in Wisconsin law for the valuation of professional goodwill and said equity can be reached in other
ways consistent with prior Wisconsin law.
Although no clear definitive standard has emerged, the
trend among courts in this country favors the recognition
and valuation of professional goodwill in a marital estate. 5
In Wisconsin, four recent interrelated decisions 6 provide a
likely framework within which a future Wisconsin court will
analyze and ultimately resolve the professional goodwill
issue.
1. Holbrook v. Holbrook, 103 Wis. 2d 327, 309 N.W.2d 343 (Ct. App. 1981).
2. Emshoff, Valuation of a ProfessionalPractice,WIs. B. BULL., May 1982, at 10;
Schuster, Valuation of ProfessionalPractices: An Unnecessary and Costly Battleld,
Wis. J. FAm. L., Dec. 1982, at 20.
3. Emshoff, supra note 2, at 12.
4. Schuster, supra note 2, at 22.
5. See infra text accompanying notes 43-111.
6. Lundberg v. Lundberg, 107 Wis. 2d 1,318 N.W.2d 918 (1982); Lewis v. Lewis,
113 Wis. 2d 172,336 N.W.2d 171 (Ct. App. 1983); Holbrook v. Holbrook, 103 Wis. 2d
327, 309 N.W.2d 343 (Ct. App. 1981); DeWitt v. DeWitt, 98 Wis. 2d 44, 296 N.W.2d

761 (Ct. App. 1980).
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This line of cases begins with DeWitt v. DeWitt, 7 a 1980
decision in which the Wisconsin Court of Appeals held that
in a divorce proceeding neither a professional degree nor the
increased earning capacity which it confers upon the spouse
who holds it may properly be considered an asset of a marital estate. The holding was deemed applicable even to cases
where the acquisition of the degree was in part attributable
to the earnings and efforts of the other spouse. The court's
reasoning centered on the intangible nature of a professional
education, degree or license, and the difficulty of placing a
value on them.8
Subsequent to DeWitt, the Wisconsin Legislature drastically revised the state's divorce code.9 In revising these divorce statutes the legislature made clear its intent that a
spouse who has been handicapped socially and economically
by his or her contributions to a marriage should be compensated for such contributions at the termination of the marriage.' 0 The revised maintenance and property division
statutes embody this intent. Both statutes require a court in
a divorce action to consider the earning capacities of the parties and the contribution by one party to the education,
training or increased earning power of the other. 1 The
property division statute also commands a court to consider
"other economic circumstances of each party."1 2 The statute
7. 98 Wis. 2d 44, 296 N.W.2d 761 (Ct. App. 1980).
8. DeWitt, 98 Wis. 2d at 54, 296 N.W.2d at 766, found support in the rationale of
In re Marriage of Graham, 194 Colo. 429, _._, 574 P.2d 75, 77 (1978) where the Colorado Supreme Court stated:
An educational degree. . . is simply not encompassed even by the broad
views of the concept of "property." It does not have an exchange value or any
objective transferable value on an open market. It is personal to the holder. It
terminates on death of the holder and is not inheritable. It cannot be assigned,
sold, transferred, conveyed or pledged. An advanced degree is a cumulative
product of many years of previous education, combined with diligence and
hard work. It may not be acquired by the mere expenditure of money. It is
simply an intellectual achievement that may potentially assist in the future
acquisition of property. In our view, it has none of the attributes of property in
the usual sense of that term.
9. Divorce Reform Act, ch. 105, 1977 Wis. Laws 560.
10. Id ch. 105, § 1(2).
11. Wis. STAT. § 767.255 (1981-1982) (property division); Wis. STAT. § 767.26
(1981-1982) (maintenance payments).
12. Wis. STAT. § 767.255(9) (1981-1982).
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lists future interests in vested and unvested pension benefits
3
as examples of these other economic circumstances.'
In a 1981 divorce action, Holbrook v. Holbrook, 4 the
Wisconsin Court of Appeals addressed an issue similar to
that which arose in DeWitt. In Holbrook the court reversed
the trial court's decision to include as a marital asset the
15
goodwill value of the husband's professional partnership.
The Holbrook court stated that goodwill is an item of value
but is not a separate property interest.1 6 The court analogized the situation to cases involving the valuation of a professional degree and rejected the valuation of goodwill for
many of the same reasons the DeWitt court rejected the valuation of a professional degree.17 Holbrook cited the DeWitt
decision for support and followed both its holding and its
rationale.
Within a year of the Holbrook decision, the Wisconsin
Supreme Court, in effect, rejected the DeWitt case. In Lundberg v. Lundberg'8 the supreme court held that upon the dissolution of a marriage, a spouse is entitled to compensation
for financing his or her mate's education. The court dismissed the DeWitt decision by stating that DeWitt was decided prior to the revision of the Wisconsin divorce statutes,
and was therefore noncontrolling.' 9 In awarding the supporting spouse $25,000, the Lundberg court relied heavily
upon the liberalized divorce statutes. Although the court did
not expressly state it was placing a value on the professional
degree, it did note that the degree was, in a sense, the most
significant asset of the marriage. 20 This lends support to a
conclusion that Wisconsin is among those states which place
a value on a professional degree and, upon divorce, include
the degree as an asset in the marital estate.2 '
13. Id
14. 103 Wis. 2d 327, 309 N.W.2d 343 (Ct. App. 1981).
15. Id at 345, 309 N.W.2d at 351.
16. Id at 350, 309 N.W.2d at 354.
17. Id at 351, 309 N.W.2d at 354-55. See also infra text accompanying notes
242-43.
18. 107 Wis. 2d 1, 318 N.W.2d 918 (1982).
19. Id at 9-10, 318 N.W.2d at 922.
20. Id at 14, 318 N.W.2d at 924.
21. See Loeb & McCann, Dilemma v. Paradox: Valuation of an Advanced Degree
upon Dissolutionof a Marriage,66 MARQ. L. REv. 495 (1983) (analyzing more extensively Lundberg and related cases).

MARQUETTE LAW REVIEW

[Vol. 66:697

Finally, in 1983 the Wisconsin Court of Appeals faced
the issue of valuing a professional partnership pursuant to a
property settlement. In Lewis v. Lewis22 the court held that a
trial court may consider a cross-purchase formula in a partnership agreement as evidence of the value that should be
assigned to a partner's interest for the purpose of determin24
ing the marital estate. 23 Although the unique fact situation
may limit its holding, Lewis appears to create an exception
to the court of appeals' Holbrook decision.
This comment will explore the recognition and valuation
of professional goodwill as it relates to a divorce proceeding.
It will also analyze relevant Wisconsin case law and evaluate
the effect of the Lewis and Lundberg decisions on the area.
The Lundberg decision, especially, necessitates a reconsideration of the Holbrook case. In De Witt the Wisconsin Court
of Appeals rejected the valuation of a professional degree.
In Holbrook, another court of appeals decision, the court,
using the identical reasoning it employed in DeWitt, rejected
the valuation of professional goodwill. But in Lundberg the
Wisconsin Supreme Court effectively destroyed the foundation of the Holbrook decision by rejecting the reasoning of
De Witt.
II.

DEFINITION OF GOODWILL

The initial problem encountered in a discussion of goodwill is the difficulty of accurately defining it. The narrowest
definition of goodwill is the probability that customers will
resort to the old place of business. 25 This is mainly an historical definition which courts have significantly broadened.
Courts have characterized goodwill as including every positive advantage acquired, arising out of the business of the
old firm, whether connected with the premises where it was
carried on, with the name of the old firm, or with any other
matter carrying with it the benefit of the business of the old
firm.26 Justice Story's definition is most widely cited:
22.
23.
24.
25.
26.

113 Wis. 2d 172, 336 N.W.2d 171 (Ct. App. 1983).
Id at 179, 336 N.W.2d at
See infra text accompanying notes 254-66.
See Cruttwell v. Lye, 17 Ves. R. 335, 346, 34 Eng. Rep. 129, 134 (Ch. 1810).
38 AM. JUR. 2o Good Will § 1 (1968).
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Goodwill may be properly enough described to be the advantage or benefit, which is acquired by an establishment,
beyond the mere value of the capital, stock, funds, or property employed therein, in consequence of the general public patronage and encouragement, which it receives from
constant or habitual customers, on account of its local position, or common celebrity, or reputation for skill or affluence, or punctuality, or from other accidental
circumstances or necessities, or even from ancient partialities or prejudices.27
Not only has the definition of goodwill broadened, but its
current definition differs among professions. 28 Legal scholars quote the Justice Story description, while the accounting
profession measures goodwill as the total worth of undervalued or unrecorded assets of an establishment. For accountants, goodwill is the difference between an asset's book value
and its economic value.29 It exists when the actual earnings
produced by the assets of the business, exclusive of goodwill,
are in excess of what is considered to be normal in the industry.30 Intangible factors such as a favorable line of credit,
dependable suppliers, and loyal customers-items which are
not recorded on a balance sheet-constitute the value of a
firm's goodwill. 3' The economist's measure of goodwill is its
economic value; the economic value of an asset depends
upon the future net receipts which the asset will produce.32
At least one court has stated that in a divorce action the parties are primarily concerned with the existence, value and
consequences of the goodwill of a professional business in an
27. J. STORY, COMMENTARIES ON THE LAW OF PARTNERSHIPS § 99, at 170 (6th
ed. 1868).
28. See Kennedy & Thomas, Putting a Value on: Education and Professional
Goodwill, FAM. ADvoc., Summer 1979, at 3-4. See also In re Marriage of Lopez, 38

Cal. App. 3d 93, 108, 113 Cal. Rptr. 58, 67 (1974) (quoting John B. Canning, Ph.D.).
29. HANDBOOK OF MODERN ACCOUNTING 21-2 (S. Davidson & R. Weil 2d ed.

1977).
30. H. FINNEY & H. MILLER, PRINCIPLES OF ACCOUNTING, INTERMEDIATE 353
(6th ed. 1965).
31. See HANDBOOK OF MODERN ACCOUNTING, supra note 29.
32. N. BEDFORD, HANDBOOK OF MODERN ACCOUNTING 19-5 (S. Davidson
1970), quoted in In re Marriage of Lopez, 38 Cal. App. 3d 93, 108, 113 Cal. Rptr. 58,

67 (1974).
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economic sense as distinguished from legal or accounting
concepts. 3
Although it is intangible, goodwill constitutes a valuable
asset of the business of which it is a part.3 4 The element of
time is usually a very important factor in the determination
and measure of goodwill. Thus, goodwill does not ordinarily come into existence immediately upon the establishment
of a business, or even within a few months of its establishment. 6 In a commercial setting, goodwill has no separate
37
existence but must attach to the assets of the business.
Thus, it cannot be sold apart from the business to which it
inheres.38
A distinction must be drawn between commercial goodwill and professional goodwill. Commercial goodwill is that
which inheres in a business and attaches to its assets. It includes the name, location, a reputation for honesty and fair
dealing, and the individual talents and abilities of the members of the organization.3 9 The goodwill of a manufacturing
corporation is commercial in nature. Professional goodwill,
on the other hand, does not inhere in an organization or attach to its assets. Professional goodwill is personal in nature
and inheres in an individual practitioner. 4° Factors contributing to a professional practitioner's goodwill include his
name, age, health, past earning power, reputation for skill,
judgment and knowledge as well as his comparative
41
success.

This personal nature of professional goodwill presents a
problem in a divorce proceeding. If a commercial business
is included in a marital estate, the business along with any
goodwill inherent in it may be valued and divided among
33. See In re Marriage of Lopez, 38 Cal. App. 3d 93, 108, 113 Cal. Rptr. 58, 67
(1974).
34. NAACP v. Overstreet, 221 Ga. 16, _, 142 S.E.2d 816, 827 (1965), cert. dismissed, 384 U.S. 118 (1966).
35. [1983] 7 STAND. FED. TAX REP. (CCH) 1 4717.096. See also 38 AM. JUR. 2D
Good Will § 4 (1968).
36. [1983] 7 STAND. FED. TAX REP. (CCH) 4717.096.
37. 38 AM. JUR. 2D Good Will § 3 (1968).
38. Id
39. In re Estate of Glant, 57 Wash. 2d 309, _ 356 P.2d 707, 709 (1960).
40. Nail v. Nail, 486 S.W.2d 761, 763 (Tex. 1972).
41. In re Marriage of Lopez, 38 Cal. App. 3d 93, 109, 113 Cal. Rptr. 58, 68
(1974).
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the parties pursuant to the jurisdiction's property division

statute. 42 Valuation of the goodwill presents the only diffi-

culty and this difficulty can be overcome through use of expert testimony. But where the goodwill is professional, the
asset is so personal in nature that it cannot be transferred.
The professional business can only go to the practicing
spouse and the goodwill generated by the professional cannot be divided between the parties. The professional goodwill remains with the practitioner. Despite this fact, most
courts dealing with the issue have decided that, although the
professional necessarily retains the goodwill, he or she must
share its value with the former spouse.
III.

JUDICIAL RECOGNITION OF PROFESSIONAL
GOODWILL

The issue of whether a court should recognize professional goodwill in a divorce proceeding is relatively new.
Considering the number of practicing professionals, the issue has arisen quite infrequently. A majority of states have
not yet decided the question.43
42. See, e.g., Spheeris v. Spheeris, 37 Wis. 2d 497, 155 N.W.2d 130 (1967).
43. Those states which have considered this issue are: Rostel v. Rostel, 622 P.2d
429 (Alaska 1981); Wisner v. Wisner, 129 Ariz. App. 333, 631 P.2d 115 (Ct. App.
1981); In re Marriage of Fenton, 134 Cal. App. 3d 451, 184 Cal. Rptr. 597 (1982); In
re Marriage of Slater, 100 Cal. App. 3d 241, 160 Cal. Rptr. 686 (1979); In re Marriage
of Winn, 98 Cal. App. 3d 363, 159 Cal. Rptr. 554 (1979); In re Marriage of Webb, 94
Cal. App. 3d 335, 156 Cal. Rptr. 334 (1979); In re Marriage of Aufmuth, 89 Cal. App.
3d 446, 152 Cal. Rptr. 668 (1979); In re Marriage of Foster, 42 Cal. App. 3d 577, 117
Cal. Rptr. 49 (1974); In re Marriage of Lopez, 38 Cal. App. 3d 93, 113 Cal. Rptr. 58
(1974); In re Marriage of Fortier, 34 Cal. App. 3d 384, 109 Cal. Rptr. 915 (1973);
Golden v. Golden, 270 Cal. App. 2d 401, 75 Cal. Rptr. 735 (1969); Fritschi v. Teed,
213 Cal. App. 2d 718, 29 Cal. Rptr. 114 (1963); Brawman v. Brawman, 199 Cal. App.
2d 876, 19 Cal. Rptr. 106 (1962); Mueller v. Mueller, 144 Cal. App. 2d 245, 301 P.2d
90 (1956); In re Marriage of Nichols, 43 Colo. App. 383, 606 P.2d 1314 (1980); In re
Marriage of White, 98 Ill. App. 3d 380, 424 N.E.2d 421 (1981); Powell v. Powell, 231
Kan. App. 2d 456, 648 P.2d 218 (1982); Dugan v. Dugan, 92 N.J. 423, 457 A.2d 1
(1983); Stem v. Stem, 66 N.J. 340, 331 A.2d 257 (1975); Levy v. Levy, 164 N.J. Super.
542, 397 A.2d 374 (1978); Hurley v. Hurley, 94 N.M. 641, 615 P.2d 256 (1980); Litman
v. Litman, 115 Misc. 2d 230, 453 N.Y.S.2d 1003 (1982); In re Marriage of Kelley, 40
Or. App. 605, 595 P.2d 1294 (1979); In re Marriage of Goger, 27 Or. App. 729, 557
P.2d 46 (1976); Nail v. Nail, 486 S.W.2d 761 (Tex. 1972); Stephens v. Stephens, 625
S.W.2d 428 (Tex. Civ. App. 1981); Trick v. Trick, 587 S.W.2d 771 (Tex. Civ. App.
1979); Geesbreght v. Geesbreght, 570 S.W.2d 427 (Tex. Civ. App. 1978); In re Marriage of Fleege, 91 Wash. 2d 324, 588 P.2d 1136 (1979); Lockhart v. Lockhart, 145
Wash. 234, 259 P. 385 (1927); In re Marriage of Kaplan, 23 Wash. App. 503, 597 P.2d
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The issue was first argued in a 1927 Washington case. In
Lockhart v. Lockhart44 the Washington Supreme Court rejected a wife's contention that she should receive a share of
the goodwill value of her husband's dental practice. The
court distinguished the dentistry practice from a business
which might earn a profit without the labor of the husband. 4
The court implied from this distinction that there would be
justification for dividing the goodwill of a commercial business. But here, the dentistry practice had value only because
of the "personal efforts and attention" of the husband.46 The
court noted that the goodwill of such a business usually follows the person, and should the husband abandon the practice, his business would have little value.47
The following discussion centers on the major appellate
cases in the professional goodwill area. The cases are categorized according to community property states 48 and common-law property states. The distinction is made, not
because the results among the jurisdictions are different, but
because in the divorce area, community property principles
differ from those principles of common-law states. Some
commentators use these differences to discount the applicability of community property state decisions to decisions in
common-law property states.49
439 (1979); In re Marriage of Freedman, 23 Wash. App. 27, 592 P.2d 1124 (1979); In
re Marriage of Campbell, 22 Wash. App. 560, 589 P.2d 1244 (1978); In re Marriage of
Lukens, 16 Wash. App. 481, 558 P.2d 279 (1976); Lewis v. Lewis, 113 Wis. 2d 172, 336
N.W.2d 171 (Ct. App. 1983); Holbrook v. Holbrook, 103 Wis. 2d 327, 309 N.W.2d 343
(Ct. App. 1981).
44. 145 Wash. 210, 259 P. 385 (1927).
45. Id at - 259 P. at 386-87.
46. Id. at,
259 P. at 387.
47. Id
48. The eight community property states are Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas and Washington. For a discussion of this issue in
community property states, see Comment, Identifying, Valuing and Dividing Professional Goodwill as Community Property at Dissolution of the MaritalCommunity, 56
TUL. L. Rnv. 313 (1981-82).
49. See, e.g., Schuster, supra note 2, at 20 (arguing that a California professional
goodwill case is inapplicable to Wisconsin because California is a community property state).
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Representative Community Property State Cases

1. California
The 1956 California case, Mueller v. Mueller,50 is recognized as the first case in which a court held that the goodwill
of a professional business could be valued and divided as a
marital asset.5 1 The husband in Mueller was one of five
members of a dental laboratory business. The large number
of practitioners in the business distinguishes Mueller from
most subsequent professional goodwill cases. The court of
appeal noted that because of the number of people working
in the business and because it did projects for dentists
throughout a wide area, the goodwill did not depend solely
on the personal skill and ability of the individual. 2 Despite
the court's hinting that this professional business contained
divisible commercial goodwill, the Mueller case became the
precedent for subsequent cases holding that professional
goodwill is a marital asset.
In a 1962 case, Brawman v. Brawman,53 the issue was discussed in dicta. Brawman was solely a dispute brought by a
wife who had been denied alimony. Upon her appeal the
husband argued that the denial was proper in light of her
generous property division award. The California Court of
Appeal disagreed and, in reversing, noted that her property
award was not particularly large in light of the fact that the
husband's law practice had not been valued or divided. 4
The value of the law practice primarily consisted of its good50. 144 Cal. App. 2d 245, 301 P.2d 90 (1956). For further discussion of Mueller,
see Lurvey, Professional Goodwill on Marital Dissolution: Is it Property or Another
Name/or Alimony?, CAL. ST. B.J., Jan.-Feb. 1977, at 27, 30; Comment, Professional
Goodwill as Community Property How Should Idaho Rule?, 14 IDAHo L. REv. 473,

475-76 (1978) [hereinafter cited as Comment, ProfessionalGoodwill], Comment, Valuation ofProfessionalGoodwill Upon MaritalDissolution, 7 Sw. U. L. REv. 186, 189-90

(1975) [hereinafter cited as Comment, Valuation]. For a recent overview of California
divorce law in the professional goodwill area, see Bruch, The Definitionand Division of
MaritalPropertyin Calfornia" Towards Parity andSimplicity, 33 HASTINGS L.J. 769,

810-13 (1982).
51. Comment, Valuation, supra note 50, at 189-90.
52. 144 Cal. App. 2d at - 301 P. 2d at 95.
53. 199 Cal. App. 2d 876, 19 Cal. Rptr. 106 (1962). For further discussion of
Brawman, see Lurvey, supra note 50, at 78.
54. 199 Cal. App. 2d at _, 19 Cal. Rptr. at 109.
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will and the court stated that the wife was entitled to a
share.
56
A third California case in the area is Fritschi v. Teed,
where again the court of appeal discussed the professional
goodwill issue in dicta. The court stated that the worth of a
professional practice, exclusive of its physical assets and accounts receivable, must be taken into account in a divorce. 7
The court cited both Mueller and Brawman as support for
this proposition. 8
In the area of professional goodwill recognition Mueller,
Brawman and Fritschi form the foundation of California divorce law. California law in turn has offered the rationale
upon which other states have supported their own analyses
of the issue. It is interesting to note, however, that none of
these three cases directly hold that professional goodwill is a
marital asset which must be valued and divided upon
divorce.
In its 1969 Golden v. Golden5 9 decision the California
Court of Appeal cemented its dicta into law. Golden is
widely cited as being the leading case standing for the proposition that the goodwill of a professional practice is an asset
which must be accounted for in a divorce.60 In Golden the
husband was a sole medical practitioner. The court reasoned that the value of the husband's practice would continue with the same intangible value as it had during the
marriage. 6 1 The court relied on the principles of community
property law for the proposition that the wife contributed to
the value of that practice the same as a wife contributes to
the accumulation of tangible earnings and assets during a
marriage.62 Consequently, the wife should be compensated
55. Id at -. 19 Cal. Rptr. at 109-10.
56. 213 Cal. App. 2d 718, 29 Cal. Rptr. 114 (1963). For a further discussion of
Fritschi,see Lurvey, supra note 50, at 78-79.
57. 213 Cal. App. 2d at _. 29 Cal. Rptr. at 119.
58. Id
59. 270 Cal. App. 2d 401, 75 Cal. Rptr. 735 (1969). For an extensive discussion of
Golden, see Walzer, Divorce and the ProfessionalMan, 4 FAM. L.Q. 363, 365-72
(1970).
60. Lurvey, supra note 50, at 79.
61. 270 Cal. App. 2d at ., 75 Cal. Rptr. at 738.
62. Id
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for her contribution to goodwill just as she would be for the
63
increased value of stock in a family business.
Five years later in In re Marriageof Lopez 64 the court of
appeal clearly defined the parameters of the Golden holding.
In Lopez the court held:
[W]here the issue is raised in a marital dissolution action,
the trial court must make a specific finding as to the existence and value of the "goodwill" of a professional business
as a going concern whether related to that of a sole practitioner, a professional partnership, or a professional
corporation.65
The holding is broad enough to cover all situations regardless of the professional business form used. The court limited the holding somewhat by making it clear that it did not
consider that every professional practice contains valuable
goodwill. 6 The court set forth general guidelines which a
trial court must apply to determine whether goodwill exists
and, if it does, the value of such goodwill.6 7 Trial courts are
not to ignore professional goodwill just because it "may be
elusive, intangible, difficult to evaluate and will require special disposition. 68 Lopez settled California law to such a
degree that no cases coming after it have questioned whether
professional goodwill is community property. Subsequent
cases focus instead on whether goodwill exists and, if so, at
what value.69
2.

Washington

In 1976, without mentioning Lockhart v. Lockhart,70 the
Washington Court of Appeals reconsidered its position and
inln re MarriageofLukens7 1held that professional goodwill
63. Id
64. 38 Cal. App. 3d 93, 113 Cal. Rptr. 58 (1974).
65. Id at 109, 113 Cal. Rptr. at 68.
66. Id
67. See supra text accompanying note 41.
68. 38 Cal. App. 3d at 108, 113 Cal. Rptr. at 67.
69. See, e.g.,
In re Marriage of Fenton, 134 Cal. App. 3d 451, 184 Cal. Rptr. 597
(1982); In re Marriage of Slater, 100 Cal. App. 3d 241, 160 Cal. Rptr. 686 (1979); In re
Marriage of Winn, 98 Cal. App. 3d 363, 159 Cal. Rptr. 554 (1979); In re Marriage of
Webb, 94 Cal. App. 3d 335, 156 Cal. Rptr. 334 (1979); In re Marriage of Aufmuth, 89
Cal. App. 3d 446, 152 Cal. Rptr. 668 (1979); In re Marriage of Foster, 42 Cal. App. 3d
577, 117 Cal. Rptr. 49 (1974).
70. 145 Wash. 210, 259 P. 385 (1927). See supra text accompanying notes 44-47.
71. 16 Wash. App. 481, 558 P.2d 279 (1976).

MARQUETTE LAW REVIEW

[Vol. 66:697

is property which is subject to disposition in a marriage dissolution. The husband in Lukens was a sole medical practitioner. The trial court valued the doctor's goodwill at
$60,000. On appeal the husband argued that because professional goodwill has no market value, it is not subject to disposition in a divorce proceeding. 72 The court of appeals
agreed that professional goodwill is personal in nature and is
not a readily marketable commodity. But salability is not
dispositive of the issue, because as long as the husband remains in practice his goodwill has a value. 73 The court relied heavily upon the California cases and, in effect, adopted
their rule.74
Washington cases decided after Lukens have upheld and
elaborated on its holding.75 In these decisions the Washington courts have noted the modem tendency to acknowledge
economic reality and to take professional goodwill into account.76 Whether a particular professional has goodwill and
what the value of such goodwill is are questions of fact for
the court.77 Just as in other areas of the law where precise
proof cannot be offered, such difficulty does not constitute
an insurmountable obstacle.78 The important consideration
in these situations is not whether the goodwill of the practice
could be sold without also selling the personal services of the
practitioner, but instead, whether the goodwill has a value to
that practitioner.79
3.

Texas

Although the law is settled in both California and Washington, the community property state of Texas is not altogether consistent in its treatment of the issue. In the 1972
72. Id at - 558 P.2d at 280.
73. Id at - 558 P.2d at 282.
74. See Comment, ProfessionalGoodwill, supra note 50, at 479.
75. See, e.g., In re Marriage of Fleege, 91 Wash. 2d 324, 588 P.2d 1136 (1979); In
re Marriage of Kaplan, 23 Wash. App. 503, 597 P.2d 439 (1979); In re Marriage of
Freedman, 23 Wash. App. 27, 592 P.2d 1124 (1979); In re Marriage of Campbell, 22
Wash. App. 560, 589 P.2d 1244 (1978).
76. In re Marriage of Fleege, 91 Wash. 2d 324, _, 588 P.2d 1136, 1139 (1979).
77. In re Marriage of Kaplan, 23 Wash. App. 503, _ 597 P.2d 439, 440 (1979).
78. In re Marriage of Fleege, 91 Wash. 2d 324, _, 588 P.2d 1136, 1140 (1979).
79. In re Marriage of Freedman, 23 Wash. App. 27, _, 592 P.2d 1124, 1125
(1979).
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case of Nail v. Nail 80 the wife argued that the accrued goodwill of her husband's medical practice constituted marital
property subject to division upon the divorce. The husband
was a sole practitioner. Although the California cases existed, the Texas Supreme Court stated that it had found no
cases on point and then decided against recognition of the
professional goodwill. 81 The court discussed the character of
commercial goodwill and the necessity that it attach to property.82 Turning to the case before it, the court characterized
Dr. Nail's goodwill as being personal in nature. It was not
an earned or vested property right at the time of the divorce
and "would be extinguished in event of his death, or retirement, or disablement, as well as in the event of the sale of his
practice or the loss of his patients, whatever the cause. 83
That it had future value was no more than an "expectancy. ' 84 But the court left a loophole for the future when it
stated: "It is to be understood that in resolving the question
at hand we are not concerned with goodwill as an asset incident to the sale of a professional practice, or that may exist
in a professional partnership or corporation apart from the
person of an individual member ....
Six years later in Geesbreght v. Geesbreght86 the Texas
Court of Civil Appeals closed this loophole. In Geesbreght
the husband was a doctor who along with other physicians
owned stock in and operated under the business form of a
professional corporation. In the divorce action the wife argued that the husband's stock in the corporation was worth
more than its book value due to the presence of goodwill.
The court of appeals agreed, holding that a professional corporation may possess a goodwill value apart from the person
80. 486 S.W.2d 761 (Tex. 1972). For a further discussion of Nail, see Note, The
Exclusion ofProfessionalGood Will From Partitionon Divorce, 10 Hous. L. REv. 966
(1972-73).
81. Id at 763-64.
82. Id at 763 (quoting 38 C.J.S. Good Will § 4 (1943)).
83. 486 S.W.2d at 764.
84. Id
85. Id
86. 570 S.W.2d 427 (Tex. Civ. App. 1978). For an analysis of Geesbreght and its
relationship to the Nail decision, see Note, Geesbreght v. Geesbreght, 11 ST. MARY'S
L.J. 222 (1979).
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of an individual member.87 This value must be considered
in a division of the marital estate. The court distinguished
Nail based on the fact that, since Dr. Nail was a sole practitioner, the goodwill he built up inhered only in him. 8 In
Geesbreght the court rationalized that because a corporation
was involved, a change in the corporation's personnel would
not affect the goodwill because the corporation would be entitled to continue under the same name.8 9 The court reasoned that the goodwill attached to the corporation and not
to its individual members. 90
The court's distinction between Nail and Geesbreght is
not persuasive. One commentator notes that the anomalous
distinction between the sole medical practice and the medical corporation, which now exists as a result of these decisions, is inequitable. 9' In a divorce proceeding in which a
court relies on the Geesbreght decision, the goodwill of a sole
practitioner would not be considered in appraising the worth
of his business, but the goodwill of a professional corporation would be accounted for in evaluating a practitioner's
interest in the corporate business. 92 Consequently, a member of a professional corporation would be subject to a
greater dispossession of property in a divorce proceeding
than would a sole practitioner of equal worth.93
B. Representative Common-Law State Cases
Among common-law states New Jersey was the first to
comment on the professional goodwill issue. In the 1975
case of Stern v. Stern, 94 the husband, a partner in a law firm,
objected to the way the trial court valued his partnership interest. But the supreme court decided that a market value
approach was impossible and stated:
Generally speaking the monetary worth of this type of professional partnership will consist of the total value of the
87. 570 S.W.2d at 434.
88. Id at 433-34.
89. Id at 436.
90. Id
91. Note, supra note 86, at 234.
92. Id Cf.supra text accompanying notes 64-68 (stating that goodwill can inhere
in a professional establishment regardless of its business form).
93. Note, supra note 86, at 235.
94. 66 N.J. 340, 331 A.2d 257 (1975).
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partners' capital accounts, accounts receivable, the value of
work in progress, any appreciation in the true worth of tangible personalty over and above book value, together with
goodwill, should there in fact be any. 95
The issue later arose in Levy v. Levy 9 6 where the wife
contended that her husband's law practice contained a goodwill value. The New Jersey Superior Court cited Stern for
the proposition that professional goodwill may be an item of
value, and as such must be accounted for in a divorce proceeding. 97 But in Levy the court found no goodwill. The
court found the husband's law practice to be only "fair" and
his earnings from it insufficient to indicate a goodwill
value. 98
In In re Marriageof Nichols99 the Colorado Court of Appeals held that the goodwill value of the husband's dentistry
practice must be included in marital property. The husband
had argued that his professional goodwill was analogous to
an advanced degree, which, in In re Marriageof Graham,100
the Colorado Supreme Court had held not to be marital
property. The court of appeals rejected his analogy, stating
that professional practices have at least limited marketability.-10 This limited marketability distinguishes professional
goodwill from the advanced degree. 0 2
In the 1981 In re Marriageof W#hite' 03 decision the Illinois Court of Appeals held that both the husband's profes95. Id at _, 331 A.2d at 261. See generally Krauskopf, MaritalPropertyat MarriageDissolution, 43 Mo. L. REv. 157, 170 (1978) (citing Stern as the likely leading
common-law state case standing for the proposition that professional goodwill acquired during a marriage is subject to division upon divorce).
96. 164 N.J. Super. 542, 397 A.2d 374 (1978).
97. Id at _ 397 A.2d at 376.
98. Id at ., 397 A.2d at 380. The court also discussed the required level of
proof stating "[flor good will to be found in a case of this sort, competent, informed
and expert testimony should be offered to establish that the value of the personal
services is less than the net income of the practice." See also Dugan v. Dugan, 92 N.J.
423, 457 A.2d 1 (1983), where neither party contested the recognition of the attorneyhusband's professional goodwill nor its inclusion as a divisible marital asset. The sole
issue in Dugan involved the propriety of the trial court's valuation method.
99. 43 Colo. App. 383, 606 P.2d 1314 (1979).
100. 194 Colo. 429, 574 P.2d 75 (1978). See supra note 8 (discussing the professional degree issue).
101. 43 Colo. App. at , 606 P.2d at 1315.
102. Id
103. 98 Ill. App. 3d 380, 424 N.E.2d 421 (1981).

MAlRQ UETTE LAW REVIEW

[Vol. 66:697

sional dental corporation and its goodwill should be
included as marital assets in the divorce proceeding. The
court stated that despite the intangible nature of professional
goodwill it is of value to the practicing spouse both during
and after the marriage.' ° 4 In so holding, it rejected the rationale of the Nail court. In Nail the court reasoned that
goodwill is too speculative to value in that it evaporates if
the practicing spouse dies, retires, becomes disabled or sells
the practice. 10 5 The White court refuted this by noting the
popular practice among many professional firms of retaining
the names of deceased or withdrawn members long after
their death or withdrawal.10 6 The court reasoned that this
goodwill remained after
practice would not continue10unless
7
the professional's departure.

In contrast to these other common-law state decisions,
08
Kansas took the minority position in Powell v. Powell1
where the supreme court rejected a wife's argument that her
husband's medical practice contained goodwill which should
be valued. The court, finding the issue to be "without
merit," 0 9 relied extensively on the Wisconsin Court of Appeals decision in Holbrook v. Holbrook."0 The Powell
court's rationale in rejecting such valuation was that a doctor's practice is personal to the practitioner; when he or she
dies or retires nothing remains; the professional's files and
lists of clients cannot be used by others; and, the very nature
104. 98 II. App. 3d at __ 424 N.E.2d at 424 (citing Annot., 52 A.L.R.3d 1344,
1345 (1973)).
105. Nail v. Nail, 486 S.W.2d 761, 764 (Tex. 1972). But see Lewis v. Lewis, 113
Wis. 2d 172, 336 N.W.2d 171 (Ct. App. 1983).
App. 3d at -, 424 N.E.2d at 424.
106. 98 Ill.
107. Id
108. 231 Kan. App. 2d 456, 648 P.2d 218 (1982).
109. Id at _, 648 P.2d at 223-24.
110. 103 Wis. 2d 327, 309 N.W.2d 343 (Ct. App. 1981). Besides Kansas, Wisconsin is the only common-law property state rejecting the valuation of professional
goodwill in the marital estate. But see Lewis v. Lewis, 113 Wis. 2d 172, 336 N.W.2d
171 (Ct. App. 1983). See also Litman v. Litman, 115 Misc. 2d 230,453 N.Y.S.2d 1003
(1982), where the New York Supreme Court rejected the inclusion of the husband's
law practice among the marital assets. This decision contradicted prior New York
law in the area and it remains to be seen whether other New York courts will follow
this lower court ruling.
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of a professional practice is that it is totally dependent upon
the professional." I
IV.

A.

VALUATION

GeneralPrinciples

Courts have developed general guidelines for determining the value of goodwill in the marital estate. Where goodwill exists its value is a question of fact.' 1 2 Each case must
stand on its own facts and circumstances and the evidence
must be such as legitimately establishes value.' 3 Expert
opinion on the subject is helpful, but not conclusively binding upon the trier of fact.1 14 Goodwill value is not necessarily the specified amount of money that a willing buyer will
pay for it."15 In the final analysis, what is being measured
are those "excess earnings" of an enterprise which are properly attributable to its goodwill; they are to be derived by
deducting from average earnings those amounts which represent a proper return on the capital of the enterprise or the
reasonable value of the professional's personal services or
both, to the extent that either enters into the production of
the enterprise's income." 6 Goodwill should be measured by
arriving at a present value based upon past results and not
by speculating upon the postmarital efforts of the professional spouse." 7 Such value must be determined with considerable care and caution since the continuing practitioner
will be judicially forced to buy out an intangible asset at a
judicially determined value and then will be compelled to
pay for his or her share of it in tangible assets.""
A major problem with decisions in this area is the courts'
failure to clearly articulate a concrete formula for goodwill
valuation. Most of these cases deal with an appellate court
reversal of a trial court decision which denied a goodwill
111. 231 Kan. App. 2d at

112.
(1974).
113.
114.
115.
116.
117.
118.
(1974).

, 648 P.2d at 223.

In re Marriage of Foster, 42 Cal. App. 3d 581, 583, 117 Cal. Rptr. 49, 52-53
Id at 583, 177 Cal. Rptr. at 53.
Levy v. Levy, 164 N.J. Super. 542, _ 397 A.2d 374, 380 (1978).
In re Marriage of Fleege, 91 Wash. 2d 324, ._, 588 P.2d 1136, 1139 (1979).
Levy v. Levy, 164 N.J. Super. 542, __ 397 A.2d 374, 380 (1978).
In re Marriage of Lukens, 16 Wash. App. 481, , 558 P.2d 279, 282 (1976).
In re Marriage of Lopez, 38 Cal. App. 3d 93, 110, 113 Cal. Rptr. 58, 68
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value. The appellate court must then remand the case to the
trial court for valuation. The reported decision gives little or
no indication as to what method should or would ultimately
be used. In cases where the appellate court is affirming a
trial court's decision as to value, the decision on the valuation method used by the trial court is often ambiguous.
It cannot be said that the courts have promulgated clear,
objective standards by which goodwill should be recognized
and valued. Inconsistency and vagueness better characterize
court decisions in the area. 1 9 For example, in In re Marriage of Foster 20 the wife's expert testified as to the fair
value of the goodwill of the husband's medical practice.
Yet, on direct examination he testified that there is no definite method by which the value of goodwill can be deter12
mined and that it is "always just somebody's opinion."
One legal scholar commented on the abundance of methods
available for valuing goodwill and stated that the 1"principle
22
element that they share is unlimited subjectivity."
Before valuation methods are discussed, the concept and
valuation of goodwill can be clearly illustrated through use
of a simple example. The example involves an arm's length
transaction between a willing buyer and willing seller of a
business:
Agreed upon purchase price
Book value of the business (assume also it is
the fair market value of all assets sold
separately)
Value of business' intangible assets

$200,000
$150,000
$ 50,000

The $50,000 in this example represents a value over and
above the business' assets. This amount cannot be identified
with any tangible asset. Instead it represents the worth of
the business' intangible assets such as patents, trademarks,
119. See Comment, Valuation, supra note 50, at 186 (discussing the Lopez court's
failure to set forth an objective standard for the valuation of the husband's goodwill);
Note, Hurley v. Hurley, 11 N.M.L. Rnv. 435, 436 (1981) (commenting on the Hurley
court's failure to set clear guidelines for a method of valuing goodwill).
120. 42 Cal. App. 3d 577, 117 Cal. Rptr. 49 (1974).
121. Id at 580-81, 117 Cal. Rptr. at 51.
122. Lurvey, supra note 50, at 29 n.26. See also Comment, ProfessionalGoodwill,
supra note 50, at 474 n.4.
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copyrights or goodwill.1 23 Many businesses, especially those
which are professional or service oriented, will have no pat-

ents, trademarks or copyrights. In those situations the entire
amount of the excess purchase price represents goodwill.
The remainder of Part IV will present and analyze the
methods which various authorities use in placing a value on
goodwill. Application of the method in case law, if any, will
be discussed in conjunction with the analysis. Simplified examples of the mechanics of each valuation method will also
be noted. l2 4
B. Straight CapitalizationMethod
Under this method average net profits of the establishment or practitioner are determined and this figure is capi-

talized at a definite rate, as, for example, fifteen percent or

twenty percent. 25 The result is considered to be the total
value of the business, including both tangible and intangible
123. In Copland v. Department of Taxation, 16 Wis. 2d 543, 557, 114 N.W.2d
858, 865 (1962), the Wisconsin Supreme Court stated that this purchase price approach is one accepted method of determining the value of goodwill. For secondary
authorities discussing and applying the different goodwill valuation methods, see Rev.
Rul. 68-609, 1968-2 C.B. 327; [1983] 6 STAND. FED. TAX. REP. (CCH) 4460.2995; 10
P. MERTENS, LAW OF FEDERAL INCOME TAXATION § 59.30-37 (1976); Dlugatch &
Olds, Goodwill Determinationin ProfessionalPracticeEvaluation-Pursuantto a MarriageDissolution, 4 GLENDALE L. REv. 28 (1982); Kennedy & Thomas, supra note 28,
at 4-5; Comment, ProfessionalGoodwill, supra note 50, at 483-89; Comment, Valuation, supra note 50, at 193-205; Note, supra note 119, at 445-49; 16 AM. JUR. PROOF
OF FACTS 2D 375 (1978); 5 AM. JUR. PROOF OF FACTs 505 (1960).
124. The following figures will be assumed for the subsequent footnote examples:
Establishment's or professional's average net after tax earnings for
previous five years .........................................
$60,000
Comparable net salary for a like practice without goodwill ........ $40,000
Average net tangible assets of establishment or professional for previous
five years (law library, dental equipment, medical equipment, furniture and other equipment) ................................
$25,000
Current net tangible assets .....................................
$30,000
Fair rate of return on net tangible assets ..........................
10%
Capitalization rate ..............................................
20%
Years' purchase multiple ........................................
5 years
125. [1983] 6 STAND. FED. TAX REP. (CCH) 4460.2995. The capitalization rate
applied is the percentage of return on capital which will attract investors. 5 AM. JUR.
PROOF OF FAcTs 505, 515 (1960). The more risky or unstable a business is, the higher
the capitalization rate should be. Rev. Rul. 68-609, 1968-2 C.B. 327.
The concept of capitalization is most simply defined as a process that "convert[s] a
periodical payment into an equivalent capital sum or sum in hand." BLACK'S LAW
DICTIONARY 191 (5th ed. 1979).
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assets. 126 To determine the value of goodwill, the book value
assets must be subtracted from the total
of the business'
127
figure.
value
The straight capitalization approach has been attacked
because its use does not take into consideration the question
of whether the establishment or practitioner enjoys excess or
Also, this approach is rarely used
above average earnings. 128 129
nature.
arbitrary
due to its
Case law discussion of this method has been quite limited. In In re Marriage of Foster 3 0 the wife's expert mentioned the straight capitalization formula as one acceptable
method to use. However, he did not use this approach in his
valuation of the husband's professional goodwill. In Levy v.
Levy' 3' the accountant expert witness used a variation of this
method; he found that there was a goodwill factor in the
husband's law practice equal to one-and-one-half times the
practice's gross annual earnings.13 2 The court rejected this
method stating that goodwill is found by measuring neither
the gross nor unadjusted net income of the business, but
rather by measuring its excess net earnings. 133 Where the
business is a service organization, the question of excess
earnings requires comparing the net earnings with the reasonable value of the personal services which produce those
earnings.

134

126. [1983] 6 STAND. FED. TAx REP. (CCH) 4460.2995.
127. Id Applying the figures at supra note 124:
Average net earnings

$60,000
+20%

Capitalization rate

$300,000

Total firm tangible and intangible assets
Less current net tangible assets

$(30,000)

Current intangible assets (goodwill)

$270,000

128. Kennedy & Thomas, supra note 28, at 5 (economists and accountants measure goodwill in terms of excess earnings and usually conclude that a business which

does not produce excess earnings does not have goodwill).
129. [1983] 6 STAND. FED. TAX REP. (CCH)

4460.2995; Comment, Valuation,

supra note 50, at 194.
130. 42 Cal. App. 3d 577, 581, 117 Cal. Rptr. 49, 51 (1974).
131. 164 N.J. Super. 542, 397 A.2d 374 (1978).
132. Id at , 397 A.2d at 375.
133. Id at - 397 A.2d at 376.
134. Id

PROFESSIONAL GOODWILL

19831

C. Capitalizationof Excess EarningsMethod
An Internal Revenue Service Revenue Ruling is a source
of authority for the capitalization of excess earnings
method.

35

It is also called the "Income Tax Method" be-

cause the Internal Revenue Service uses it for income tax
36 Steps for applying this approach are as folpurposes.
137
lows:
(1) Determine the average net income of the business or the sole practitioner. The average for at least the last
five years should be used. (2) For the same period subtract
from these average earnings a reasonable rate of return
based on the business' average net tangible assets. A rate of
38
return of eight percent to ten percent should be used.'
(3) If the business is a sole proprietorship or partnership, deduct from the average earnings a reasonable amount for
services performed by the owner or partners. 139 This amount
can be determined by reference to what salaried professionals in the same geographic area earn while performing similar services. 40 The figure remaining after the amounts in
steps two and three have been deducted represents "the average annual earnings upon the value of the intangible assets." ' 4' (4) This remaining amount should be capitalized
upon the basis of not more than five years purchase; a
twenty percent basis.' 42 This final figure represents the value
135. See generaly Rev. Rul. 68-609, 1968-2 C.B. 327.
136. See 5 AM. JUR. PROOF OF FACTS 505, 512 (1960).

137. See [1983] 6 STAND. FED. TAX REP. (CCH) 4460.2995, for a step-by-step
discussion of this method. See also 16 AM. JUR. PROOF OF FACTS 2D 375 (1978) and 5
AM. JUR. PROOF OF FAcTs 505, 509-17 (1960), for extensive discussion and application of this approach.
138. A less risky business with stable and regular earnings will have a lower rate
of return percentage, whereas a more hazardous business will have a higher rate of
return percentage. Rev. Rul. 68-609, 1968-2 C.B. 327.
139. Rev. Rul. 68-609, 1968-2 C.B. 327.
140. See, e.g., Note, supra note 119, at 447; 16 AM. JUR. PROOF OF FACTS 2D 375,
380 (1978).
141. [1983] 6 STAND. FED. TAX REP. (CCH) 4460.2995.
142. In Levy v. Levy, 164 N.J. Super. 542, _, 397 A.2d 374, 380 (1978) the court
commented on the rationale of this approach stating:
What is being measured is in reality the capacity of repeat patronage and of a
certain immunity to competition to produce earnings beyond the average f9 r
that kind of business. Hence, the multiple to be applied by way of "number of
years purchase" will vary inversely with the amount and intensity of competitiveness in the line of business being appraised.
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of the establishment's or professional's goodwill. 4 3
A major criticism that can be raised regarding the use of
this method involves the claim that it necessitates a valuation and division of postdivorce earnings. A closer analysis
proves this claim false. All the factors making up the
formula components involve historical earnings and assets
data. Past earnings and assets are used to compute present
goodwill. The capitalization rate extrapolates the earnings
history of the intangible assets five years into the future because it is realized that a willing buyer will purchase the
business and its goodwill in the anticipation that earnings
will continue into the future. The fact that a professional
business is not being sold is irrelevant because then the test
used is the value of the business and its goodwill to the
holder; 144 this value is based on the holder's anticipation of
future earnings as embodied in the present asset of goodwill.
The postmarital efforts of the professional spouse are not
recognized because the goodwill created by the practitioner
during the marriage 45
is present and existing at the time of the
marital dissolution.
The California Court of Appeal accepted the use of the
capitalization method in Mueller v. Mueller. 46 At trial the
wife's expert witness, a certified public accountant, stated
that this method could be used to determine the goodwill of
143. Applying the figures at supra note 124:
Average net earnings
Less rate of return on average net tangible assets
Subtotal
Less comparable net salary
Average earnings on intangible assets
Capitalization rate

$60,000
$( 2,500)
$57,500
$(40,000)
$17,500
+20%

Current intangible assets (goodwill)

$87,500

144. See, e.g., In re Marriage of White, 98 Ill. App. 3d 380, _ 424 N.E.2d 421,
424 (1981);In re Marriage of Fleege, 91 Wash. 2d 324, _, 588 P.2d 1136, 1140 (1979);
In re Marriage of Freedman, 23 Wash. App. 27, _, 592 P.2d 1124, 1125 (1979); Carty
v. Carty, 87 Wis. 2d 759, 766, 275 N.W.2d 888, 890 (1979).
145. Comment, Valuation, supra note 50, at 201. See generally Krauskopf, supra
note 95, at 170 ("[i]t seems that the only valuation methods that do not utilize evidence of individual future prospects are those applying a capitalization multiple derived either from the I.R.S., from retirement or buy-sell agreements, or from
guidelines in the industry or profession.").
146. 144 Cal. App. 2d 245, 301 P.2d 90 (1956).
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a personal service business.147 The court of appeal affirmed,
stating that48the issue is one of fact for the trial court to
determine.
Similarly, in Hurley v. Hurley149 the New Mexico
Supreme Court stated that capitalization of excess earnings
is "a legitimate, but not exclusive, method of determining
the value of goodwill." At trial Mrs. Hurley's expert used
this approach to arrive at a value of $190,735 for the goodwill of Dr. Hurley's practice. 50 In applying the capitalization formula the expert relied on a survey of the average
annual income of surgeons in the United States and on data
gathered from a member of his accounting firm who specialized in the area of hospitals and clinics. Using this information, he subtracted a figure of $85,000 as a reasonable salary
for a like practice.' 5' The $85,000 figure reflected an estimated salary for a doctor with a similar practice if the doctor
was, unlike here, employed by a clinic or hospital. Although
the trial court rejected the expert's testimony, the supreme
court reversed and remanded the case to determine the 5value
2
of and the parties' interest in the husband's goodwill.'
The New Jersey courts have also ratified the use of the
capitalization method in divorce proceedings. In Stern v.
Stern 153 the object of valuation was the husband's interest in
his law practice. The New Jersey Supreme Court conceded
that valuation of professional goodwill is difficult, but in a
footnote it cited Revenue Ruling 68-609 capitalization approach as a method to use. 154 In Levy v. Levy' 55 the New
Jersey Superior Court also cited this Revenue Ruling and in
applying the capitalization formula found no goodwill value
in the husband's law practice. 56 In applying the formula the
court found that the husband's earnings from his law practice were less than what he could make as a salaried member
147. Id at _, 301 P.2d at 95.

148. Id at

-

301 P.2d at 96.

149. 94 N.M. 641,

-,

615 P.2d 256, 259 (1980).

150. Note, supra note 122, at 446 (citing to trial court record).
151. Id at 447.
152. 94 N.M. at - 615 P.2d at 262.
153. 66 N.J. 340, 331 A.2d 257 (1975).

154. Id at - n.5, 331 A.2d at 261 n.5 (citing Rev. Rul. 68-609, 1968-2 C.B. 327).
155. 164 N.J. Super. 542, 397 A.2d 374 (1978).
156. Id at , 397 A.2d at 380-81 (citing Rev. Rul. 68-609, 1968-2 C.B. 327).

MARQUETE LAW REVIEW

[Vol. 66:697

of a law firm. 57 The court concluded that his practice produced 58no excess earnings and, hence, had no goodwill
value.
. Three or Five Year PurchaseMethod
In operation the three or five year purchase method is
similar to the capitalization of excess earnings approach.
Average earnings for a representative period must first be
determined.159 Then a figure calculated by computing a percentage rate of return on the establishment's average net tanThe difference is then
gible assets is subtracted. 60
multiplied by three or five, depending upon whether a "three
years' purchase" or a "five years' purchase" of the goodwill
of this is the measis considered as the basis.' 6 ' The product
62
ure of the establishment's goodwill.
This method is criticized on the ground that it is purely
arbitrary in its formula and often results in figures which are
wholly out of line.16 3 But when this approach is applied to a
commercial business, a close analysis reveals a result consistent with the "capitalization of excess earnings approach."
The "years' purchase method" deviates sharply from the
capitalization method when it is used to measure professional goodwill. Whereas the capitalization method subtracts a representative salary amount in order to tailor the
formula to the peculiarities of a "personal" service oriented
business, the years' purchase method does not. For this reaLevy, 164 N.J. at - 397 A.2d at 380.
Id at _, 397 A.2d at 380-81.
See [1983] 6 STAND. FED. TAX REP. (CCH) 4460.2995.
Id See supra text accompanying note 138.
[1983] 6 STAND. FED. TAX REP. (CCH) 4460.2995. The more stable the
the higher will be the agreed upon years' purchase multiple. See also 5 AM.
JUR. PROOF OF FACTS 505, 507 (1960) (what number should be chosen as the multiplier is a question of fact dependent upon the circumstances bearing upon the
probability of continued future excess earnings).
162. Applying the figures at supra note 124:
$60,000
Average net earnings
$( 2,500)
Less rate of return on average net tangible assets
$57,500
Average earnings on intangible assets
x 5
purchase
multiple
Years'
$287,500
Current intangible assets (goodwill)
157.
158.
159.
160.
161.
business

163. [1983] 6

STAND. FED. TAX

REP. (CCH)

4460.2995.
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son the capitalization approach should be favored where a
professional business is being valued.
.

FairMarket Value

Revenue Ruling 68-609 provides in part that the "capitalization approach may be used for determining the fair
market value of intangible assets of a business only if there is
no better basis thereof available."' 164 Some courts heed this
warning due to a suspicion regarding the accuracy of the
capitalization approach. The high values accorded goodwill
under the capitalization method do little to alleviate this
16
suspicion. Fair market value is generally defined as that price which
166
a willing buyer would pay a willing seller for an item.
This definition necessitates a sale. Such a method appears
almost worthless in a divorce proceeding unless the professional practice has been recently sold, is in the process of
being sold or is the subject of a recent offer to purchase. The
timing of these events will seldom coincide with the parties'
divorce proceeding.
Notwithstanding this fact, there are several alternatives
to the above-mentioned formula approaches which can be
used to set a fair market value. A value fixed by agreement
of the surviving partners, who formed a new partnership after the death of one partner, has been accepted for goodwill. 167 In addition, the value of a professional partnership
can be determined by looking to a buy-sell agreement entered into between the professional spouse and his or her
partner. Often when a partnership is formed the parties
agree to a predetermined price for their interest in the business. This value can be used in the event one of the parties
wishes to sell his or her interest to a remaining partner or to
164. Rev. Rul. 68-609, 1968-2 C.B. 327, 328.
165. See, e.g., Kennedy & Thomas, supra note 28, at 5 (a valuation based upon
the accounting formulas will generally be significantly higher than a valuation using a
market value approach); Comment, ProfessionalGoodwill, supra note 50, at 484 (a
capitalization method is generally favored by the spouse of the professional because
he or she desires the highest valuation possible).
166. Helvering v. Walbridge, 70 F.2d 683, 684 (2d Cir. 1933), cert. denied, 293

U.S. 594 (1934).
167. Appeal of Nigel Campbell, I B.T.A. 441, 443 (1925).
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an outside party.161 It can also be used when a partner dies
and the remaining members of the business buy the interest
from the deceased partner's estate.169 The buy-sell agreement price is usually an accurate indication of what the partners feel the business is worth, and often the partnership
agreement will be revised
to account for increases in the
70
business.
the
of
value
Setting a goodwill value based on a buy-sell agreement is
subject to criticism. Measuring the value of goodwill by reference to the payment to be made to a professional in the
event of his or her withdrawal from the firm may not be a
valid measure of its value in divorce cases because the professional will usually retain whatever goodwill he or she has
acquired. 7 ' Due to the personal nature of professional
goodwill, the price received for the firm does not actually
include a factor for goodwill. The value which the buy-sell
agreement places upon the professional's interest in the practice in the event of his or her death or retirement may also
not represent the goodwill value. 7 2 There is no assurance
that the clients or patients of the retiring member will continue to patronize the other professionals and thus these professionals will probably not agree to purchase the goodwill
of the retiring member73at a price representative of its true
value to that member.
The existence of a buy-sell agreement was a major consideration of the Texas Court of Civil Appeals in Geesbreght
v. Geesbreght.74 There, the trial court had refused to value
the husband's stock in his professional corporation above its
book value of $16,000. The supreme court reversed and
cited as a major factor in its decision the existence of a corporate buy-sell agreement for the stock at an agreed upon
75
amount of $50,000.1
The California courts rely heavily upon market value
standards in their professional goodwill decisions. In In re
168.
169.
170.
171.
172.
173.
174.
175.

Comment, Valuation, supra note 50, at 202.
Id See, e.g., infra text accompanying notes 254-66.

Id
Kennedy & Thomas, supra note 28, at 5.
Id

Id
570 S.W.2d 427 (Tex. Civ. App. 1978).
Id at 436.
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Marriage of Aufmuth 176 the California Court of Appeal
looked to a stock repurchase agreement to determine the fair
market value of the husband's interest in his law firm. The
court determined his interest did not contain a goodwill
value because the formula in the repurchase agreement specifically excluded goodwill. 77 Also, the husband could not
have built up goodwill independently of the agreement because he
had been a member of the firm for such a short
78

time.1

The California Court of Appeal looked to a partnership
agreement in setting a goodwill value in In re Marriageof
Fortier.179 In Fortier a second doctor agreed to join the husband's medical practice. The partners agreed that the second doctor would forego a percentage of income from the
practice for two years and after that the doctors would share
equally in the income. The court found the amount foregone to be $10,963 and called that the goodwill value of the
husband's interest. 80 The court rejected the wife's capitalization value of $294,333 because it believed she had measured future income in arriving at that amount.' 8 ' It also set
forth a strict market value rule stating: "Therefore, since
community goodwill may be evaluated by no method that is
dependent upon the post-marital efforts of either spouse,
then, as a consequence, the value of community goodwill is
simply the market value at which the goodwill could be sold
upon dissolution of the marriage. .. .
In the 1974 decision In re MarriageofLopez, 183 the California Court of Appeal reversed a trial court finding of no
goodwill. The court directed that on remand the trial court
should give careful consideration to the husband's law partnership agreement 84 in which the husband and his two law
176.
177.
178.
179.
180.
181.
182.
183.
184.

89 Cal. App. 3d 446, 152 Cal. Rptr. 668 (1979).
Id at 463, 152 Cal. Rptr. at 679.

Id
34 Cal. App. 3d 384, 109 Cal. Rptr. 915 (1973).
Id at 387, 109 Cal. Rptr. at 917.
Id at 388, 109 Cal. Rptr. at 917-18.
Id at 388, 109 Cal. Rptr. at 918.
38 Cal. App. 3d 93, 113 Cal. Rptr. 58 (1974).
Id at 111, 113 Cal. Rptr. at 69.
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partners set $209,890 as the value of goodwill in the law
practice.
The same year in In re Marriageof Foster8 5 the California court limited the market value approach, stating that the
Fortier "definition appears to restrict the value of goodwill
in a dissolution of marriage proceeding to the value which a
willing buyer would pay for the community goodwill at the
dissolution of the marriage. . . . We do not perceive such a
86
The court went on to note
rule to be the thrust of Fortier."'1
that the willing buyer standard is not necessarily the correct
means of valuation.1 8 7 Instead, goodwill should be measured as a portion of the value of the professional practice as
a going concern on the date of the dissolution of the marThe court then accepted a figure of $27,000 set by
riage.
an expert witness.
F. Other Standards
In many cases a court recognizing professional goodwill
as a marital asset will state no objective valuation standard.
The court may set a value without adequately stating a reason or it may simply recognize the asset and remand the case
to the trial court for its valuation. 8 9 Thus, these decisions
are of little precedential value to subsequent courts attempting to measure recognized professional goodwill.
Other courts have foregone technical valuation standards
in favor of methods which are difficult to justify. In these
cases the courts appear to be reaching their decisions based
upon a fair result, as opposed to basing their decisions on a
technically sound means to that result. The Washington decisions illustrate this point. In In re Marriage of Lukens 90
the wife's expert used three different methods to value the
185. 42 Cal. App. 3d 577, 117 Cal. Rptr. 49 (1974).
186. Id at 583, 117 Cal. Rptr. at 53.
187. Id at 584, 117 Cal. Rptr. at 53.

188. Id
189. See, e.g., In re Marriage of Foster, 42 Cal. App. 3d 577, 117 Cal. Rptr. 49
(1974); Golden v. Golden, 270 Cal. App. 2d 401, 75 Cal. Rptr. 735 (1969); In re Marriage of Nichols, 43 Colo.App. 383, 606 P.2d 1314 (1980); In re Marriage of White, 98
Ill. App. 3d 380, 424 N.E.2d 421 (1981); Hurley v. Hurley, 94 N.M. 641, 615 P.2d 256
(1980); In re Marriage of Goger, 27 Or. App. 729, 557 P.2d 46 (1976); In re Marriage
of Freedman, 23 Wash. App. 27, 592 P.2d 1124 (1979).
190. 16 Wash. App. 481, 558 P.2d 279 (1976).
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husband's goodwill in his medical practice. Application of
the methods resulted in a $95,000 figure. Nevertheless, the
trial court judge measured the goodwill at $60,000 by applying what he called a "backwards alimony approach."''
Without elaborating on this valuation "approach" the
Washington Court of Appeals sustained this finding as being
supported by the evidence introduced at the trial. To its
credit, the court of appeals did note that the trial court gave
insufficient reason for its conclusion. 92 Two years later in In
re Marriageof Campbell 93 the court of appeals sustained a
trial court's finding of goodwill valued at $50,000. The trial
court arrived at this figure by averaging the income earned
in the previous six years
by the husband's manufacturing
194
representative business.
V.
A.

GOODWILL IN WISCONSIN

Early Concepts of Goodwill

Wisconsin's legal concept of goodwill has developed
along lines similar to those in other jurisdictions. One early
Wisconsin court recognized that goodwill is an indefinite
and quite intangible thing. 9 5 Although intangible, it is valuable and is an asset of an establishment. 196 It results from an
established business' employment of capital. It exists at the
place where the business is carried on, and gives value to the
enterprise because of the benefits that are likely to come to a
successor and which arise from being connected with its reputation. 1 97 Early Wisconsin decisions characterized goodwill
as "custom or patronage arising from the establishment and
long continuance of the business, and the expectation or
probability of its continuance at the same place."' 98 Later
courts expanded this concept by recognizing as outmoded
191.
192.
193.
194.
195.
196.
197.
198.
(1896).

Id at _ 588 P.2d at 283.
Id
22 Wash. App. 560, 589 P.2d 1244 (1978).
Id at _, 589 P.2d at 1248.
Rowell v. Rowell, 122 Wis. 1, 16, 99 N.W. 473, 478 (1904).
Id
Lindemann v. Rusk, 125 Wis. 210, 233, 104 N.W. 119, 126 (1905).
See, e.g., Bank of Tomah v. Warren, 94 Wis. 151, 159, 68 N.W. 549, 551
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the idea that goodwill adhered only to the premises where
199
the business was located.
Wisconsin authorities agree that goodwill can be assigned 2°° and in the sale of an on-going business the goodwill of the business also passes. 201 As with other assets,
goodwill can be appropriated. °2 A trustee of such an asset
must exercise due diligence to obtain the best possible price
account for the goodwill if it is lost or
for it and must
20 3
appropriated.
Early Wisconsin courts recognized the subtle distinctions
between commercial goodwill and goodwill which is of a
personal or professional character. The courts recognized
that when an owner of a business dies, the personal element
of goodwill is extinguished. 2 04 But a certain amount of
goodwill remains-a commercial element owing to the location and advantages of the old place.2 °5 This commercial
goodwill can be passed to the new owner. In distinguishing
professional goodwill from commercial goodwill, one early
court stated as a general rule that insofar as a firm name
serves to designate the establishment, and not merely its existing individuals, the name and its accompanying goodwill
20 6
can be transferred to a stranger purchasing the business.
But where the firm name designates the individual partners,
no goodwill can pass with the sale of the business unless the
new owners have a right to the exclusive use of that firm
name. 20 7 Otherwise the former owners may retain the per199. Rowell v. Rowell, 122 Wis. 1, 17, 99 N.W. 473, 478 (1904). The court stated:
The habit of people to purchase from a certain dealer or manufacturer, which
is the foundation for any expectation that purchases will continue, may depend
on many things besides place. Confidence in the quality of the goods, in the
facilities of the establishment to fill orders promptly, or in the personal integrity or skill of a dealer or manufacturer, familiarity of the public with a
designating name for the product, and probably many other circumstances
200. Bank of Tomah v. Warren, 94 Wis. 151, 162, 68 N.W. 549, 552 (1896).

201. See, e.g., Listman Mill Co. v. William Listman Milling Co., 88 Wis. 334,
341, 60 N.W. 261, 262 (1894); Fish Bros. Wagon Co. v. La Belle Wagon Works, 82
Wis. 546, 561-62, 52 N.W. 595, 598-99 (1892).
202. Lindemann v. Rusk, 125 Wis. 210, 234, 104 N.W. 119, 126 (1905).
203. Id at 234-35, 104 N.W. at 126-27.

204. Ott v. Boring, 139 Wis. 403, 411, 121 N.W. 126, 129 (1909).
205. Id

206. Rowell v. Rowell, 122 Wis. 1, 19, 99 N.W. 473, 479 (1904).
207. Id In such a situation the goodwill value would be equal to the value of a
covenant not to compete.
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sonal goodwill by using their own names to describe themselves in a new business. The ramifications of a sale on the
transferable value of such personal goodwill were not lost on
one court, as evidenced by its statement that "if in a given
case the goodwill of a business were dependent entirely upon
personal acquaintance with or confidence in an individual,
the sale value of the goodwill would be slight if that individual were to sever from it and engage in sale of the same articles. '=° The court concluded that in such a situation the
goodwill would not be a salable asset; it would be worth
20 9
nothing because nobody would buy it.
The difficulties which a court encounters in its attempt to
value goodwill are not new. In a 1904 goodwill appropriation case expert opinions regarding the value of the goodwill
ranged from zero to seventy-five thousand dollars. 210 A
more recent example is the Wisconsin Supreme Court's
opinion in Copland v. Department of Taxation.211 Copland
was a taxation case, but one important issue concerned the
value of the corporation's goodwill. Upon the purchase of
the corporation, its new buyers recorded $1,031,055 as the
value of the corporation's goodwill. In its analysis the
supreme court defined goodwill as the potential of a business
to realize excess earnings.2 1 2 The court noted that the "capitalization of excess earnings" method is the most generally
accepted accounting standard for the calculation of goodwill. 2 1 3 Application of this approach in Copland resulted in
goodwill values ranging from zero to one hundred and seventy-five thousand dollars. Noting these figures, the court
rejected the valuation of the goodwill which was based on a
208. Id

209. Id at 21, 99 N.W. at 480. See also Lindemann v. Rusk, 125 Wis. 210, 222,
104 N.W. 119, 126-27 (1905) ("Professional good will differs from commercial good
will in that the surviving partner cannot be required to account for it as an asset to the
personal representatives of a deceased partner.").
210. Rowell v. Rowell, 122 Wis. 1, 22, 99 N.W. 473, 480 (1904).
211. 16 Wis. 2d 543, 114 N.W.2d 858 (1962).
212. Id at 556, 114 N.W.2d at 864-65 (quoting Friedlaender v. Commissioner, 26
T.C. 1005, 1017 (1956)).
213. Copland, 16 Wis. 2d at 558, 114 N.W.2d at 865. The court applied the capitalization formula as it is set forth in 10 P. MERTENS, LAW OF FEDERAL INCOME
TAXATION § 59.30-37 (1976). This method is entirely consistent with the approach of
Rev. Rul. 68-609, 1968-2 C.B. 327.
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sales price of the corporation. 4 The court accepted the
"capitalization of excess earnings" approach as the more
reasonable method and stated that: " [flindings as to goodwill, not grounded upon a history of bona fide sales, which
cannot be reconciled with a capitalization of earnings by an
accepted formula, of necessity must be held'215
unreasonable
review.
judicial
upon
reversal
to
subject
and
The Copland decision is helpful, but law relevant to the
sale or transfer of a business is not always applicable to a
marital dissolution. In a divorce the legal considerations are
necessarily dictated by the particularities of the situation.
The parties to a divorce are seldom contemplating a concurrent sale of the professional's or family's business. Nevertheless, they are concerned with the value of the business
and goodwill is an essential component of this value. Without a sale, fair market value of the goodwill cannot be set. A
standard other than fair market value must be used to set
this value. In Carty v. Carty,216 a divorce proceeding, the
Wisconsin Supreme Court enunciated this needed standard.
The court recognized that the valuation of assets in a divorce
proceeding serves a distinct purpose and asserted that "the
aim is. . . to reduce to monetary terms an item's worth to its
holder in order to ' make
a rational and informed division of
21 7
the marital estate.
The Carty standard is consistent with the standard cited
by other courts rationalizing the legitimacy of the recognition and valuation of professional goodwill as a marital asset. 8 Without such a standard no court could justify
professional goodwill recognition and valuation. The personal character of professional goodwill makes sale or transfer almost impossible; its worth and value are realized solely
by its holder.
B. Commercial Goodwill in a Divorce Proceeding
Spheeris v. Spheeris21 9 is the first reported22 ° Wisconsin
214. Copland, 16 Wis. 2d at 560, 114 N.W.2d at 866.
215. Id at 561, 114 N.W.2d at 867.
216. 87 Wis. 2d 759, 275 N.W.2d 888 (1979).
217. Id at 766, 275 N.W.2d at 890 (emphasis added).
218. See supra text accompanying note 144.
219. 37 Wis. 2d 497, 155 N.W.2d 130 (1967).
220. There is a recent line of unpublished Wisconsin Court of Appeals decisions
dealing with the issue: Cook v. Cook, 108 Wis. 2d 1,324 N.W.2d 828 (Ct. App. 1982)
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divorce case involving a court's valuation of commercial
goodwill. In Spheeris the husband owned one-half of the
stock of Spheeris Merchandising Corporation. At trial Mrs.
Spheeris called a certified public accountant to testify to the
goodwill value of her husband's interest in the corporation.
Using the "capitalization of excess earnings" approach, the
expert computed the corporation's average annual gross
earnings for the previous three years, subtracted twelve-andone-half percent of the total corporate capital (approximating net tangible assets) and capitalized the difference at
twenty-five percent.2 21 From this calculation he determined
the value of the corporate goodwill to be $52,127. Mr.
Spheeris called a licensed real estate broker as his expert witness. The broker testified that there was no goodwill in the
corporation.2 22 In support of this contention the broker
stated that the corporation did not have any exclusive features such as a special name, special franchise, unusual location, a unique product or a long history of service.2 23 Also,
224
he saw the corporation as an extremely risky business.
The trial court noted that the presence or absence of goodwill is a question of fact 22 5 and found a goodwill value of
$50,000. In support of its decision the court looked both to
the good reputation which the name Spheeris had in the
community and to the legitimacy of the formula used to
compute the goodwill.226
On appeal the husband attacked the wife's expert's valuation method on the following grounds: (1) average profits
(available May 11, 1983, on LEXIS, Wis library, Ct App file); Satell v. Satell, 105
Wis. 2d 765, 318 N.W.2d 24 (Ct. App. 1981) (available May 11, 1983, on LEXIS, Wis
library, Ct App file); Marks v. Marks, 98 Wis. 2d 753, 300 N.W.2d 79 (Ct. App. 1980)
(available May 11, 1983, on LEXIS, Wis library, Ct App file); Guziak v. Guziak, 98
Wis. 2d 746, 297 N.W.2d 514 (Ct. App. 1980) (available May 11, 1983, on LEXIS,
Wis library, Ct App file). Pursuant to Wis. STAT. § 809.23(3) (1981-1982), an unpublished opinion is of no precedential value and for this reason may not be cited by any
Wisconsin court as precedent or authority except to support a claim of res judicata,
collateral estoppel or law of the case.
221. Spheeris, 37 Wis. 2d at 506, 155 N.W.2d at 135.
222. Id at 505, 155 N.W.2d at 135.
223. Brief of Appellant at 23, Spheeris v. Spheeris, 37 Wis. 2d 497, 155 N.W.2d
130 (1967).
224. Id at 24.
225. Id at 150.
226. Id at 117-18.
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were not computed net of tax; (2) the twelve-and-one-half
percent rate of return on capital was too low; and (3) the
twenty-five percent capitalization rate was an arbitrary
figure.227 He also attacked the competency of the wife's witness to testify, asserting that the witness was admittedly not
an appraiser of businesses but instead a certified public accountant. 228 The husband argued that the only way to establish goodwill is through a purchase price agreed upon in a
voluntary arm's length transaction.229
The Wisconsin Supreme Court agreed that purchase
price is the best way to determine goodwill value. 230 But, the
court noted, nothing precludes the use of formulas to determine goodwill value.231 Such use is widespread throughout
the country.232 Goodwill values determined by use of formulas should be seen as guides, and are not intended to set
exact amounts.233
The court disagreed with the accountant's use of average
yearly pretax income and stated that an after tax figure is the
correct component.234 The court then substituted the after
tax earnings figure in the formula and determined the goodwill value to be $21,965.235
The Spheeris case is important in that it synthesized previous Wisconsin goodwill law into one case. The court recognized the intangible nature of goodwill and the
uncertainty regarding its accurate characterization. The
court recognized it as an asset of value which necessarily
must be accounted for in a divorce proceeding. Finally, the
Spheeris court recognized as legitimate and applied a defi227. Id at 13.
228. Reply Brief of Appellant at 5, Spheeris.
229. Spheeris, 37 Wis. 2d at 506, 155 N.W.2d at 135.
230. Id
231. Id
232. Id at 506, 155 N.W.2d at 136.
233. Id (quoting from the trial court: "Reasonable minds differ with respect to
the formula used and the valuation made on the basis of such formula, but that does
not render the opinion incompetent. In the court's opinion the objection goes to the
weight of the evidence, not to its competency.").
234. Spheeris, 37 Wis. 2d at 507, 155 N.W.2d at 136.
235. Id See also supra note 209.
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nite goodwill valuation formula, the "capitalization of excess
earnings" method.
C. ProfessionalGoodwill in a Divorce Proceeding
We are notpersuadedthat the concept ofprofessionalgoodwill as a divisible maritalasset shouldbe adoptedin Wisconsin. We are not obligednor inclinedtofollow the twisted and
in dealing
illogicalpath that other jurisdictions have23made
6
with this concept in the context of divorce.

In Holbrook v. Holbrook237 the Wisconsin Court of Appeals held that, pursuant to a divorce proceeding, the inclusion of professional goodwill in the marital estate is
improper. By so holding, the court stated it need not address
the issue of the method of valuation of goodwill.238
The court arrived at this conclusion by first characterizing goodwill, beginning with the lengthy Justice Story definition.239 It next looked at the state of the law in other
jurisdictions, and concluded that case law in the area was
inconsistent, confusing, and in some cases inequitable.240
Turning to Wisconsin law the court of appeals resolved the
issue in two steps. First, in stating that the goodwill of a
business accrues to the benefit of the owners only through
increased salary, the court found goodwill indistinguishable
from the concept of future earning capacity.24 ' Second, the
236. Holbrook v. Holbrook, 103 Wis. 2d 327, 350, 309 N.W.2d 343, 366 (Ct. App.
1981).
237. 103 Wis. 2d 327, 309 N.W.2d 343 (Ct. App. 1981). Two similar but unpublished Wisconsin Court of Appeals decisions preceded Holbrook on this issue: Bogost
v. Bogost, 100 Wis. 2d 746, 303 N.W.2d 855 (Ct. App. 1981) (available May 11, 1983,
on LEXIS, Wis library, Ct App file) (affirmed trial court's decision that husband's
psychiatric practice had no goodwill because of its personal nature); Barnes v. Barnes,
100 Wis. 2d 742,301 N.W.2d 464 (Ct. App. 1980) (available May 11, 1983, on LEXIS,
Wis library, Ct App fie) (affirmed trial court's finding of no goodwill value in husband's dentistry practice; accountant testified that goodwill was too "personal").
238. Holbrook, 103 Wis. 2d at 345, 309 N.W.2d at 351.
239. Id at 345, 309 N.W.2d at 352. See supra text accompanying note 27.
240. Id at 348-49, 309 N.W.2d at 353-54.
241. Id at 350, 309 N.W.2d at 354. But see Dugan v. Dugan, 92 N.J. 423, ...., 457
A.2d 1, 6 (1983), in which the court stated "[g]oodwill is to be differentiated from
earning capacity. It reflects not simply a possibility of future earnings, but a
probability based on existing circumstances."
An argument can be made that the existence of goodwill results in higher earnings
for the professional and these higher earnings will increase the maintenance payments
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court saw the case as analogous to the situation in De Witt v.
DeWitt.242 In DeWitt the court of appeals determined that a
professional education is not a divisible marital asset. The
court adopted DeWitt's reasoning stating:
Like an educational degree, a partner's theoretical share of
a law firm's goodwill cannot be exchanged on an open
market: It cannot be assigned, sold, transferred, conveyed
or pledged. Although we recognize the factual distinction
between a degree holder and a partner or shareholder in a
law firm, we think the similarities compel analogous treatment in a divorce setting. In both cases, the "asset" involved is not salable and has computable value to the
individual only to the extent that it promises increased future earnings.243
Several factors call into question the precedential value
of the Holbrook decision. The most important of these is the
Wisconsin Supreme Court's decision in Lundberg v. Lundberg.244 As stated above, 245 in Lundberg the supreme court
rejected the DeWitt court of appeals decision. As a result of
the revision of the Wisconsin divorce statutes, the Lundberg
court found DeWitt noncontrolling. The Holbrook court relied on DeWitt to a great extent.246 This reliance seriously
weakens the persuasive value of the Holbrook rationale. As
a result of both the Lundberg decision and the revised divorce statutes, the supreme court in the future may find Holbrook to be noncontrolling in the area of professional
goodwill valuation.
Another weakness of the Holbrook case involves the reasonableness of Mrs. Holbrook's valuation of her husband's
to his or her spouse. Nevertheless the professional's spouse may prefer that the court
include and value the goodwill as a marital asset instead of using it as a factor in
setting maintenance. If it is included as a marital asset, the goodwill is subject to
distribution pursuant to Wisconsin's property division statute, Wis. STAT. § 767.255
(1981-1982). But, if the goodwill is used solely to set maintenance payments, the professional's spouse may never realize its value. Wisconsin's maintenance revision statute provides, in part, that "after a final judgment requiring maintenance payments
has been rendered and the payee has remarried, the court shall, on application of the
payor with notice to the payee and upon proof of remarriage, vacate the order requiring such payments." Wis. STAT. § 767.32(3).
242. 98 Wis. 2d 44, 296 N.W.2d 761 (Ct. App. 1980).
243. Holbrook, 103 Wis. 2d at 351, 309 N.W.2d at 355.
244. 107 Wis. 2d 1, 318 N.W.2d 918 (1982).
245. See supra text accompanying notes 18-21.
246. See supra text accompanying notes 242-43.
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professional goodwill. Her expert witness used a modified
"capitalization of excess earnings" method.2 47 In his approach the expert deviated in two ways from the traditional
method accepted by Wisconsin courts. First, to arrive at excess earnings, the expert reduced Mr. Holbrook's previous
year's income by the amount attributable to his "personal
efforts. 2 4 8 The traditional capitalization approach arrives at
excess earnings by reducing the professional's average income by a "reasonable amount for services performed"; this
amount is to be determined by reference to what salaried
professionals earn in the same geographic area while performing similar services.2 49 A second and more significant
error concerns the expert's capitalization rate. The expert
capitalized net excess earnings, $13,500, at 8.37%.250 This resulted in a year's purchase multiple of close to twelve years.
Multiplying excess earnings of $13,500 by twelve 25 1 the expert arrived at a goodwill figure of $161,330.
The expert's capitalization rate was clearly erroneous.
There is no authority, in Wisconsin or elsewhere, for the use
of such a low capitalization rate. In Copland v. Department
of Taxation252 the Wisconsin Supreme Court allowed the use
of a twenty percent capitalization rate, a five-year purchase
multiple. In Spheeris v. Spheeris253 the supreme court allowed the use of a twenty-five percent capitalization rate, a
four-year purchase multiple. If these rates are applied to the
247. See Holbrook, 103 Wis. 2d at 331-32 n.4, 309 N.W.2d at 345-46 n.4 (the

expert's computations).
248. See id
249. See supra text accompanying note 140.
250. This 8.37% figure appears in neither the Holbrook opinion nor in the briefs

because the expert used a twenty year present value figure. The capitalization rate he
in effect did use can be computed as follows:
$13,500
Excess earnings (per expert)
Goodwill (per expert's formula)

Capitalization rate

-$161,330

8.36794%

251. The exact figure he used was 11.95038248. See Brief of Respondent at 5,

Holbrook v. Holbrook, 103 Wis. 2d 327, 309 N.W.2d 343 (Ct. App. 1981).
252. 16 Wis. 2d 543, 114 N.W.2d 858 (1962). See supra notes 211-15 and accompanying text.
253. 37 Wis. 2d 497, 155 N.W.2d 130 (1967). See supra note 221 and accompany-

ing text.
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Holbrook excess earnings figure of $13,500, goodwill values
of $67,500 and $54,000, respectively,, are computed.
The expert's capitalization rate may have alienated the
Holbrook court. The goodwill figure of $161,330 was extremely high. A more reasonable goodwill value of $50,000
or $60,000 may have been acceptable to the court. Also the
expert's rate lacked supporting authority and, quite possibly,
credibility. The use of a more reasonable rate could have
been grounded in the authority of the Copland and Spheeris
cases. The use of these authorities and their rates would
have been more persuasive and could have legitimated the
expert's calculations so as to compel the court to accept his
goodwill figure.
Also important in evaluating the precedential worth of
Holbrook is the peculiar fact situation under which it arose.
The Holbrook case presented facts atypical of other professional goodwill cases. Mr. Holbrook was a partner in a large
law firm employing over 100 attorneys. More than sixty-five
of these attorneys were partners in the law firm. In such a
situation it is difficult to say that any one individual partner
possesses an identifiable element of goodwill. Instead, it is
more accurate to say that the firm as a whole possesses goodwill; the identifiable and prestigious partnership name is the
sole element of the firm's goodwill. When such a large partnership exists, the goodwill inherent in the firm possesses
characteristics more of a commercial nature than of a professional nature. In this situation the goodwill is not inhering
in any or all identifiable partners but rather in the firm as an
entity. Despite the fact that the partners are "professionals,"
the goodwill is in essence "commercial"; it attaches to the
firm name. As long as the partnership retains its name, the
departure or death of any individual partner in the firm may
have little or no effect on the partnership goodwill. The success and reputation of the firm does not depend on any one
member.
The members of such a large partnership can be categorized more accurately as "employees." Characterizing Mr.
Holbrook as an "employee" for goodwill valuation purposes
rebuts any argument that he possessed a goodwill value. If
he is seen as an "employee" and his firm possesses "commercial" goodwill, then he cannot share in any of this goodwill
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value. It has never been contended that an employee retains
an interest in a firm's goodwill.
The final limitation on Holbrook is the recent Wisconsin
Court of Appeals decision in Lewis v. Lewis.254 In Lewis the
veterinarian husband was an equal partner in an animal
clinic and boarding kennel. In the divorce proceeding the
husband's expert used a predominantly book value approach
and computed Mr. Lewis' share of the partnership worth at

less than $3,500.255 The trial court accepted this figure, ignoring a market value appraisal of the partnership's real and
personal assets at over $56,000.256 The trial court also refused to consider the effect of a partnership cross-purchase
agreement. 7 It assumed the agreement was a method to
value professional goodwill 258 and ruled Holbrook prohibited such valuation.259
The court of appeals reversed, holding that, in a divorce

proceeding, it is proper for a trial court to consider a crosspurchase agreement as evidence of a partner's interest in a
partnership. 260 The court's analysis centered on the general
rule providing "that valuation of a partner's interest for the
purpose of dividing marital property should be approached
in the same manner as valuation of a withdrawing partner's
interest or the interest of a partner on dissolution of the partnership. '261 The court then cited to the New Jersey Supreme
254. 113 Wis. 2d 172, 336 N.W.2d 171 (Ct. App. 1983).
255. Id at 177, 336 N.W.2d at The husband's expert placed no value on the
partnership goodwill because he found that the business did not generate earnings in
excess of normal earnings. Brief of Respondent at 15, Lewis v. Lewis, 113 Wis. 2d
172, 336 N.W.2d 171 (Ct. App. 1983). For a discussion of the importance of excess
earnings to the professional goodwill computation, see supra text accompanying notes
135-63.
256. Lewis, 113 Wis. 2d at 177, 336 N.W.2d at
257. The cross-purchase agreement provided:
Upon the death, disability or retirement after age sixty (60) of a partner, such
partner or his estate... shall sell, and the remaining partner shall purchase,
all of the Selling Partner's interest in the Partnership at a purchase price equal
to one-half (1h) of the Net Going-Concern Value of the Partnership. ...
Lewis, 113 Wis. 2d at 176, 336 N.W.2d at
258. Id at 177, 336 N.W.2d at
259. Id
260. Id at 179, 336 N.W.2d at
261. Id at 178, 336 N.W.2d at - The court reconciled this approach with its
decision in Holbrook v. Holbrook, 103 Wis. 2d 327, 309 N.W.2d 343 (Ct. App. 1981)
stating: "Our analysis in Holbrook is consistent with the general view that valuation
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Court's opinion in Stern v. Stern2 62 for the proposition that a
trial court may use a cross-purchase agreement to set a partner's interest. 63 The court concluded that because such an
agreement provides for a "concrete" valuation method, it is
proper to consider the entire value computed even "to the
extent that the purchase amount includes compensation for
professional goodwill ....
The Lewis holding is narrow and its application to the
265
area is limited. The case is inapplicable to a professional
operating as a sole proprietor; the professional must be operating as a member of a partnership or a service corporation
consisting of two or more members. Additionally, a buy-out
or cross-purchase agreement must be present; this agreement
must provide an objective measure of the withdrawing or deceased member's partnership value. Finally, in light of the
extremely low trial court valuation figure, the court of appeals may have framed its holding so as to ensure an equitable valuation upon remand.266
Despite its limited applicability, Lewis carves out an exception to the strict Holbrook prohibition against valuing
professional goodwill upon divorce. The viability of Holbrook remains, but the court of appeals has shown that it
will recognize the professional's own objective measure of
his or her goodwill. The Lewis decision is a clear illustration
of the proper interpretation of Holbrook; as the first postof one partner's interest in an on-going professional partnership should focus on the
monetary consequences if that partner were to withdraw from the business." Lewis,
113 Wis. 2d at 178, 336 N.W.2d at
262. 66 N.J. 340, 331 A.2d 257 (1975). For a discussion of Stern's relationship to
the professional goodwill area, see supra text accompanying notes 94-95.
263. Lewis, 113 Wis. 2d at 178, 336 N.W.2d at - (citing Stem v. Stem, 66 N.J.
340, _,

331 A.2d 257, 260-61 (1975).

264. Id at 180, 336 N.W.2d at
265. It is arguable that Lewis is inapplicable to professionals such as lawyers and
doctors who face ethical considerations when they attempt to sell their practices. See,
e.g., Wis. STAT. § 146.82(1) (1981-1982) (mandating confidentiality of patient records;
this statute effectively precludes a physician from passing patient files to a successor
doctor); Ethics Comm. of the State Bar of Wisconsin, Memorandum Op. (Mar., 1978);
Ethics Comm. of the State Bar of Wisconsin, Informal Op. (Jan., 1963) (both prohibiting attorneys from selling goodwill in conjunction with the sale of their law
practices).
266. If, upon remand, the trial court values the partnership at its tangible value,
the professional goodwill will, in fact, not be valued.
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Lundberg decision in the area, Lewis was decided free of the
constraints of the DeWitt opinion.
D.

Justiocationfor ProfessionalGoodwill
Recognition in Wisconsin

1. Analogy to Pension Plans
Wisconsin law relating to the recognition and valuation
of pension plans in the marital estate also has a bearing on
the goodwill issue. Like professional goodwill, a pension
plan is an expectancy and is difficult to value. 67 Pension
plans are completely personal in nature and often are of
value to the holder only.2 68 Like professional goodwill, a
pension plan's worth is not measured by its salability but by
the anticipated future earnings the present asset will generate. 269 Both professional goodwill and pension plans are
vulnerable to external events such as the holder's death,
early retirement or change of job or profession.2 70 These
events can render either asset worthless.
In 1957 the Wisconsin Supreme Court first considered
the recognition and valuation of pension plans in a divorce
setting. In Schafer v. Schafer 27 1 the husband possessed a
vested interest in a retirement plan with no present cash surrender value. The supreme court held that the plan's value
must be taken into account in making a division of the marital estate. 72 The court recognized the practical difficulties
267. See generally Dickinson, Role ofRetirement Plans, 10 REAL PROP., PROB. &

TR. J. 644 (1975); Foster & Freed, Spousal Rights in Retirement andPension Benots,
16 J. FAM. L. 187 (1977-78); Pattiz, In a Divorce or Dissolution Who Gets the Pension

Rights: Domestic Relations Law and Retirement Plans, 5 PEPPERDINE L. REv. 191
(1978); Projector, Valuation of Retirement Benefts in Marriage Dissolution, 50 L.A.

BAR BULL. 229 (1975); Theid, The Community Property Interest of the Non-Employee
Spouse in PrivateEmployee Retirement Benefts, 9 U.S.F.L. REv. 635 (1975); Annot.,
94 A.L.R.3d 176 (1979).
268. See generally id
269. See, e.g., Bloomer v. Bloomer, 84 Wis. 2d 124, 134-36,267 N.W.2d 235, 240-

41 (1978) (discussing three ways in which the worth of a pension plan can be
determined).
270. Id at 130, 267 N.W.2d at 238 (the problem of valuing prospective pension
plan benefits is frequently complicated by the fact that a recipient's rights may be
terminated by his or her death, discharge or other contingencies).
271. 3 Wis. 2d 166, 87 N.W.2d 803 (1958).

272. Id at 171, 87 N.W.2d at 806.
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inherent in the application of its holding but stated:
While it is true that the husband's interest in the retirement
fund by its very nature is an asset that is incapable of division by the court between the parties so as to award the
wife a portion thereof, nevertheless, we consider that its
value should have been ascertained and taken into account
by the trial court in making a division of the estate. We

realize that such interest in the retirement fund is one that
is very difficult to value. Where an asset such as this interest in a government retirement fund has no market value,
its intrinsic value may have to be determined as best the
court can do in order to do justice between the parties. 3
Subsequent cases have upheld and extended the Schafer
holding.274 In Leighton v. Leighton 275 the supreme court held
that a party's interest in an unvested pension fund is to be
considered in the marital property division. In support of its
decision the court noted that
in cases dealing with other contingent interests, such as a
remainder of interest in a testamentary trust, or an interest
in a profit sharing trust, we have held that the fact that the
interest is contingent does not now mean it may be ignored
in property divisions in divorce actions.2 76
The court also found support in the then recently revised
divorce statutes. 27 7 One section authorizes a trial court to
consider both vested and unvested interests in pension funds
when dividing the marital estate.278
273. Id at 170-71, 87 N.W.2d at 805-06.
274. See, e.g., Bloomer v. Bloomer, 84 Wis. 2d 124, 267 N.W.2d 235 (1978);
Leighton v. Leighton, 81 Wis. 2d 620, 261 N.W.2d 457 (1978); Pinkowski v. Pinkowski, 67 Wis. 2d 176, 226 N.W.2d 518 (1975); Schneider v. Schneider, 15 Wis. 2d 245,
112 N.W.2d 584 (1961); Mack v. Mack, 108 Wis. 2d 604, 323 N.W.2d 153 (Ct. App.
1982); Heatwole v. Heatwole, 103 Wis. 2d 613, 309 N.W.2d 380 (Ct. App. 1981);
Selchert v. Selchert, 90 Wis. 2d 1, 280 N.W.2d 293 (Ct. App. 1979).
275. 81 Wis. 2d 620,261 N.W.2d 457 (1978). When an employee has an unvested
interest in a pension plan it generally means that he or she must continue working at
the place of employment until a predetermined time. If this employment ends for any
reason before the predetermined time, the person's interest in the plan terminates.
Where the employee has a vested interest in the pension plan, he or she can retire or
otherwise end employment and not lose all rights in the plan. See generally Bloomer
v. Bloomer, 84 Wis. 2d 124, 129, 267 N.W.2d 235, 238 (1978); Leighton v. Leighton,
81 Wis. 2d 620, 633, 261 N.W.2d 457, 463 (1978).
276. Leighton, 81 Wis. 2d at 634-35, 261 N.W.2d at 464.
277. Id at 633-34, 261 N.W.2d at 463 (citing Divorce Reform Act, ch. 105, § 41,
1977 Wis. Laws 560, 571-72 (current version at Wis. STAT. § 767.255 (1981-1982))).
278. See Wis. STAT. § 767.255(9) (1981-1982).
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Wisconsin is a progressive state in the area of pension
plan valuation. Despite contrary holdings in other jurisdictions, Wisconsin courts have chosen to recognize that a pension plan is a marital asset and to face and solve the
valuation problems.279
2.

The Professional Degree as a Marital Asset

In the 1982 divorce decision of Lundberg v. Lundberg280
the Wisconsin Supreme Court held that upon the breakup of
a marriage the spouse is entitled to compensation for financing his or her mate's education. The court was unclear as to
whether this compensation should take the form of maintenance or property division. Despite the court's vagueness it
is reasonable to conclude that the Wisconsin Supreme Court
recognized that a professional degree is a marital asset.
By so holding, the supreme court thrust Wisconsin into a
leadership role in the marital property area of divorce. A
professional degree or education is less easily quantified 28 '
than professional goodwill. There are tremendous problems
involved in a transfer of professional goodwill, but it is impossible to transfer a professional degree. Accurate valuation of professional goodwill is admittedly difficult, but
acceptable, legitimate methods do exist.28 2 The same cannot
279. See, e.g., Mack v. Mack, 108 Wis. 2d 604, 612 n.5, 323 N.W.2d 153, 156 n.5
(Ct. App. 1982).
280. 107 Wis. 2d 1, 318 N.W.2d 918 (1982).
281. For further discussion of the professional degree issue, see generally Erickson, SpousalSupport Toward the Realizationof EducationalGoals: How the Law Can
Ensure Recirocity, 1978 Wis. L. REv. 947; Greene, Dissolution of the "Educational
Partnershop"Marriage,55 FLA. B.J. 292 (1981); Kenderdine, Contributionsto Spouse'r
Education: The Search For Compensation "hen the MarriageEnds, 5 OKLA. CITY
U.L. REv. 409 (1980); Krauskopf, supra note 95; Loeb & McCann, supra note 24;
Comment, The Interest of the Communiy in a ProfessionalEducation, 10 CAL. W.L.
REv. 590 (1974); Note, GraduateDegreeRejected as MaritalPropertySubject to Division Upon Divorce: In re Marriage of Graham, 11 CONN. L. REv. 62 (1978); Note,
EducationAcquired DuringMarriage-ForRicher or Poorer, 12 J. MAR. J. PRAC. &
PRoc. 709 (1979); Note, Divorce After Professional School- Education and Future
EarningCapacityMay Be MaritalProperty,44 Mo. L. REv. 329 (1979); Note, Intangible Educationaland ProfessionalAttainments as Divisible MaritalProperty, 7 N. Ky.
L. REv. 145 (1980); Note, EducationalDegree Does Not Constitute Marital Property
Subject to Division Between Spouses Upon Divorce, 13 TULSA L. REv. 646 (1978);
Annot., 4 A.L.R. 4th 1294 (1981).
282. See supra text accompanying notes 125-94.
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be said for a professional degree. Valuation of a degree is

virtually impossible.
The Lundberg opinion is important for two reasons.
First, by rejecting DeWitt's result, it weakens the Holbrook
decision. Second, it shows Wisconsin to be a progressive

state in the area of recognizing intangible assets pursuant to
a divorce settlement. Unfortunately Lundberg results in
Wisconsin drawing an anomalous distinction between intangible assets. Wisconsin is the sole state which accepts the

proposition that a professional degree is a marital asset but
rejects the argument that professional goodwill is a marital
asset.283 Six states have reached opposite results. They accept professional goodwill as a marital asset but reject the
professional degree.28 4 A seventh state, New Jersey, includes
both as marital assets.28 5 Wisconsin's leap of faith in recognizing a degree carried it over and past professional goodwill. As the other courts have recognized, valuing

professional goodwill is a more acceptable first step.
E.

Options Facingthe Wisconsin Supreme Court

The Wisconsin Supreme Court has yet to hear a case regarding the question of whether professional goodwill is a
marital asset. In Holbrook v. Holbrook2 8 6 the court of ap283. But see Lewis v. Lewis, 113 Wis. 2d 172, 336 N.W.2d 171(Ct. App. 1983).
284. The states are Arizona: Wisner v. Wisner, 129 Ariz. 333, 631 P.2d 115 (Ct.
App. 1981) (accepting professional goodwill as a marital asset while rejecting professional degree as a marital asset); California: Sullivan v. Sullivan, 134 Cal. App. 3d
634, 184 Cal. Rptr. 796 (1982) (rejecting professional degree); Golden v. Golden, 270
Cal. App. 2d 401, 75 Cal. Rptr. 735 (1969) (accepting professional goodwill); Colorado: In re Marriage of Graham, 194 Colo. 429, 574 P.2d 75 (1978) (rejecting professional degree); In re Marriage of Nichols, 43 Colo. App. 383, 606 P.2d 1314 (1980)
(accepting professional goodwill); Illinois: In re Marriage of White, 98 IM.App. 3d
380, 424 N.E.2d 421 (1981) (accepting professional goodwill); In re Marriage of Goldstein, 97 Il. App. 3d 1023, 423 N.E.2d 1201 (1981) (rejecting professional degree);
New Mexico: Hurley v. Hurley, 94 N.M. 641, 615 P.2d 256 (1980) (accepting professional goodwill); Muckleroy v. Muckleroy, 84 N.M. 14, 498 P.2d 1357 (1972) (rejecting professional degree); Texas: Frausto v. Frausto, 611 S.W.2d 656 (Tex. Civ.
App. 1980) (rejecting professional degree); Geesbreght v. Geesbreght, 570 S.W.2d 427
(Tex. Civ. App. 1978) (accepting professional goodwill). But see Nail v. Nail, 486
S.W.2d 761 (Tex. 1972) (rejecting professional goodwill).
285. See, e.g., Dugan v. Dugan, 92 N.J. 423, 457 A.2d 1 (1983) (accepting professional goodwill); Mahoney v. Mahoney, 91 N.J. 488, 453 A.2d 527 (1982) (ordering
degree-based reimbursement).
286. 103 Wis. 2d 327, 309 N.W.2d 343 (Ct. App. 1981).
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peals held that it is not a marital asset. But Holbrook is distinguishable from a typical professional goodwill situation
and the strength of its rationale and holding is suspect. Furthermore, with the court of appeals decision in Lewis v.
Lewis the Holbrook decision is further limited.
In a long line of cases the supreme court has recognized
that commercial goodwill is an asset and is of value. In Copland v. Department of Taxation287 the supreme court ratified
the use of the "capitalization of excess earnings" approach
for goodwill valuation. In Spheeris v. Spheeris28 8 the court
again ratified the use of the capitalization method and held
that commercial goodwill is a marital asset. In a long line of
cases, the court has consistently held that vested and unvested pension rights are marital assets which must be considered in a divorce proceeding. 28 9 Finally, in Lundberg v.
Lundberg290 the supreme court made its most progressive decision in the intangible asset area: in a marital dissolution a
spouse may have rights in the value of his or her partner's
professional education. In light of these supreme court decisions, the court of appeals decision in Holbrook appears as
an anomaly in Wisconsin divorce law.
If the supreme court does hear a professional goodwill
case, it will have four options. As its first option, the court
can affirm Holbrook and reject the valuation and division of
professional goodwill. Second, the court can recognize the
professional goodwill as a marital asset and value it by use
of the "capitalization of excess earnings" approach or another legitimate method. As a third option, the court could
state that, as a matter of law, professional goodwill exists
and is a marital asset. Then upon expert testimony, the trial
court would be required to value the goodwill as a question
of fact. Finally, the court could note the existence of the
professional goodwill and use it as one factor to consider
when dividing the existing marital estate and awarding
maintenance. This is the most flexible approach and would
287.
288.
289.
290.

16 Wis. 2d 543, 114 N.W.2d 858 (1962).
37 Wis. 2d 497, 155 N.W.2d 130 (1967).
See supra notes 267-79 and accompanying text.
107 Wis. 2d 1, 318 N.W.2d 918 (1982).

MARQUETTE LAW REVIEW

[Vol. 66:697

not require that the court value the goodwill. This method is
also consistent with Wisconsin's property division statute.29 '
VI.

CONCLUSION

Although the professional goodwill cases emerging from
the divorce area are sometimes inconsistent, unclear and
confusing, a clear trend is apparent: professional goodwill is
an item of value and must be considered upon a division of
the marital estate. Except for Kansas, this is the unanimous
holding of other courts considering this issue.
Substantial theoretical and practical problems confront a
court debating this issue. That a majority of courts which
have faced the issue accept the valuation of professional
goodwill is a reflection of this country's liberalized divorce
laws-laws which recognize the economic realities of modem life and modem marriage. To achieve equity in a divorce proceeding, the courts must be cognizant of "new"
types of assets and the broadening definition of property.292
The courts must be willing to design flexible doctrines to respond fairly to these concepts.
The Wisconsin Supreme Court prides itself on being "in
the forefront of common-law property states recognizing the
rights of the non-employee spouse. ' 293 The court's decisions
in the areas of pension plans, commercial goodwill and professional degrees are concrete examples evidencing its progressive stance. Given the proper case, the court can resolve
the issue of professional goodwill in the same spirit. Although current Wisconsin law in the area is somewhat un291. Wis. STAT. § 767.255 (1981-1982) provides in part: "The court shall presume that all other property is to be divided equally between the parties, but may
alter this distribution without regard to marital misconduct after considering:
(12) Such other factors as the court may in each individual case determine to be
relevant."
292. See Arnett v. Kennedy, 416 U.S. 134, 207-08 n.2 (1973) (Marshall, J.,
dissenting):
[T]oday more and more of our wealth takes the form of rights or status rather
than of tangible goods. An individual's profession or occupation is a prime
example. To many others, a job with a particular employer is the principal
form of wealth. A profession or job is frequently far more valuable than a
house or bank account, for a new house can be bought, and a new bank account created, once a profession or job is secure.
(quoting Reich, The New Property, 73 YALE L.J. 733, 738 (1964)).
293. Bloomer v. Bloomer, 84 Wis. 2d 124, 129, 267 N.W.2d 235, 238 (1978).
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certain, the court has an abundance of authority from both
within and without the state, both judicially and, with the
revised Wisconsin divorce statutes, legislatively, from which
it may draw in making an informed and equitable decision.
JOSEPH

R. WALL

