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"[T]o say a man is a fiduciary only begins analysis; it gives direction
to further inquiry. To whom is he a fiduciary?"
Justice Frankfurter, SEC v. Chenery Corp., 318 U.S. 80, 85-86

(1943).
I.

INTRODUCTION

Congress provided an unequivocal answer to Justice Frankfurter's question as applied to fiduciaries of employee benefit plans' when it passed the
Employee Retirement Income Security Act (ERISA) on Labor Day of
1974.2 However, prior to January 1, 1975, when the fiduciary provisions of
ERISA 3 became applicable to employee benefit plans, the regulation of the
administration and operation of these plans was left principally to the state
common law of trusts4 and to the minimum requirements of the Internal
Revenue Code.5
1. An employee benefit plan is defined in § 3(3) of ERISA as "an employee welfare benefit
plan or an employee pension benefit plan or a plan which is both an employee welfare benefit plan
and an employee pension benefit plan." 29 U.S.C. § 1002(3) (1982).
2. Pub. L. No. 93-406, 88 Stat. 829 (1974) (codified at 29 U.S.C. §§ 1001-1381 (1976)).
3. 29 U.S.C. §§ 1101-1381 (1982).
4. See, e.g., Bowers v. Ulpiano Casual, Inc., 393 F.2d 421 (1st Cir. 1968); Kroger Co. v.
Blassie, 225 F. Supp. 300 (E.D. Mo. 1964), vacated and remanded, 345 F.2d 58 (8th Cir. 1965);
RESTATEMENT (SECOND) OF TRUSTS §§ 170-71, 173, 186 (1959).
5. I.R.C. § 501(a) (1989) provides that a trust for the payment of benefits will be tax exempt
unless the exemption is denied by § 502 or § 503. In addition, § 401(a) of the I.R.C. contains the
requirements for tax qualification of pension, profit sharing and stock bonus plans. Prior to the
extensive revisions to the tax code effected by ERISA in 1974, the principle restrictions on the
operation of qualified trusts were the requirements that the corpus or income cannot be used for
purposes other than the "exclusive benefit" of employees or beneficiaries and that contributions or
benefits cannot discriminate in favor of officers, shareholders, or highly compensated employees.
Other federal statutes that impacted on employee benefit plans were the Welfare and Pension
Plans Disclosure Act, 29 U.S.C. §§ 301-09 (1970) (repealed by ERISA) and § 302(c)(5) of the
Taft-Hartley Act, 29 U.S.C. § 186(c)(5) (1982), which is still in full force and effect regarding
collectively bargained funds that are jointly managed by employer and employee representatives.
I.R.C. § 501 imposes structural constraints on covered plans, and contains the same exclusive
benefit language as § 401 of the Internal Revenue Code. Although some courts construed
§ 302(c)(5) of the Taft-Hartley Act to provide them with a jurisdictional basis to review decisions
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The most basic and immutable tenet of trust fund management and administration is that monies due to the fund must be collected in a timely
and efficient manner 6 in order to assure their availability for benefit payments, administrative costs and investments. It is therefore surprising that
relatively little scholarly attention has been focused upon the legal issues
surrounding the trustee's responsibilities to collect and properly supervise
the procedures utilized by a fund to obtain monies that are due. Clearly,
without enforcement of monetary obligations required to generate cash
flow, 7 any trustee decision on investments and benefit payments is premature at best and academic at worst.
This Article will explore the questions that have arisen regarding the
collection of employer contributions' to collectively bargained multiemployer plans. 9 It will trace the collection process from initial administrative
that were made by the board of trustees of jointly administered funds, see, e.g., Kosty v. Lewis,
319 F.2d 744, 747 (D.C. Cir. 1963), cert. denied, 375 U.S. 964 (1964), other courts read the statute
so as to limit the jurisdiction of federal courts in remedying structural violations, see, e.g., United
Mine Workers of America Health & Retirement Fund v. Robinson, 455 U.S. 562, 573 n.12
(1982); Riley v. MEBA Pension Trust, 570 F.2d 406, 410 (2d Cir. 1977).
Some states, such as New York, also enacted legislation which sought to regulate the administration of employee benefit funds that operated within the jurisdiction of the state. See, e.g., N.Y.
INS. LAW § 4401 (McKinney 1985); N.Y. BANKING LAW §§ 61-75 (Consol. 1982).
6. ERISA mandates that all defined benefit pension plans meet specific funding requirements
that are set forth in §§ 301-06 of the Act. 29 U.S.C. §§ 1081-86 (1982). If the contributing employers do not submit the monies that are due to the fund in a timely fashion, the trustees may be
faced with the possibility that the plan will be unable to meet the minimum funding standards that
are set forth in § 302 of the Act. 29 U.S.C. § 1082 (1982). Should that failure remain uncorrected, substantial penalties in the form of excise taxes may be imposed. See I.R.C. § 4971 (1989).
The courts also recognize that the actuarial calculations upon which contribution rates are
based depend on the assumption that the plans will receive the monies that are due in a timely
fashion. If this assumption is incorrect, the shortfall must eventually be cured either by an increase in employer contributions or a decrease in benefits. Robbins v. Lynch, 836 F.2d 330, 337
(7th Cir. 1988). However, it is the parties to the collective bargaining agreement that must adjust
the rates of contributions, not the trustees. Professional Adm'rs, Ltd. v. Kopper-Glo Fuel, Inc.,
819 F.2d 639, 643 (6th Cir. 1987).
7. In addition to the prudence standard contained in § 404(a)(1)(B) of ERISA, 29 U.S.C.
§ 1104(a)(1)(B), the Act specifies that trustees are to act solely in the interests of participants and
beneficiaries and expend monies only for benefit payments and administrative costs. See 29 U.S.C.
§ 1104(a)(1)(A). Clearly, a failure to collect contributions would violate the prudence standard.
See Dep't of Labor Advisory Op. No. 28 (1978). The trustees' duty owed to participants and
beneficiaries to have sufficient funds available to pay their benefits may also give rise to a violation
of the prudence standard. See Whitfield v. Alter, No. 87 Civ. 6225 (S.D.N.Y. 1987) (trustees
obligated to reimburse plan in amount equal to the difference of the sum owed and the sum
utimately collected from the employers).
8. To be examined as well is the major subsidiary question of the appropriate standard to be
applied to trustee decisions involving the return of mistakenly made contributions. See infra notes
226-65 and accompanying text.
9. A multiemployer plan is one in which more than one employer contributes pursuant to one
or more collective bargaining agreements. A multiemployer plan can involve one or more labor
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procedures required to ascertain the identity of plan participants to the legislative and judicial remedies available to the trustees for an employer's failure to contribute.10 The significant decisions on the subject will also be
evaluated to ascertain whether the courts have aided the trustees in accommodating the tension between the requirement of benefit payments to those
employed by the delinquent employer and their families, and the preservation of the trust corpus for present and future benefit payments. Finally,
this Article will propose solutions that will best serve the interest of the
congressionally protected class: the participants and beneficiaries of the
employee benefit funds.
II.

A.

COLLECTION PROCESS

Duty Arises from Trust Law

A trustee's obligation to collect monies due the trust fund is directly

traceable to the common law." This law applies a general prudence standard to all trustee conduct.2 In addition, it requires that trustees comply
with specific duties, including locating trust fund assets13 and pursuing legal
action to obtain those assets.' 4 In order to fulfill their common law obligations, it was essential that fiduciaries establish and implement procedures to
assure that the assets legally due the corpus of the trust were collected in a
organizations. See, e.g., ERISA § 3(37)(A)(i-iii), 29 U.S.C. § 1002(37)(A)(i-iii) (1982). Such plans
are most commonly found in industries where workers tend to move from one employer to another as in construction, maritime, trucking, retail trades, hotel, service, and entertainment industries. Multiemployer plans are jointly administered by a board of trustees consisting of an equal
number of employer and employee representatives. 29 U.S.C. § 186(c)(5) (1982). These funds
provide benefits to approximately 10 million participants in the United States. When spouses and
dependents are included, the number of persons served by multiemployer plans increases to approximately 30 million. The benefits offered by multiemployer plans include pension, life insurance, medical and surgical, apprenticeship and training, vacation, dental and optical,
supplemental unemployment, severance, and capital accumulation. It is estimated that there are
2000 multiemployer pension plans and 3000 multiemployer welfare plans with assets of over $125
billion. INTERNATIONAL FOUND. OF EMPLOYEE BENEFIT PLANS, Employee Benefits Basics (July
1988). At least 40% of the contracts that have arisen as a result of collective bargaining which are
applicable to 1000 or more employees are multiemployer contracts. See Charles D. Bonanno
Linen Service, Inc. v. NLRB, 454 U.S. 404, 410 n.4 (1982). Because of their makeup and variety,
the trustees of these plans face complex and challenging issues.
10. Cf. ERISA § 2(b), 29 U.S.C. § 1001(b) (1982).
11. Central States Pension Fund v. Central Transport, Inc., 472 U.S. 559, 570 (1985), reh'g
denied, 473 U.S. 926 (1985); McMahon v. McDowell, 794 F.2d 100, 110 (3d Cir. 1986), cert.
denied, 479 U.S. 971 (1986); Nedd v. United Mine Workers, 556 F.2d 190, 201 (3d Cir. 1977),
cert. denied, 434 U.S. 1013 (1978); RESTATEMENT (SECOND) OF TRUSTS § 174 (1959).
12. RESTATEMENT (SECOND) OF TRUSTS § 177 (1959).

13. Id.
14. Id.
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prompt and efficient manner.1 5 Congress codified much of the common law
of trusts when it passed ERISA' 6 as a means of effecting a national policy
favoring the preservation of employee benefit plans and guaranteeing their
7
financial integrity.'
ERISA contains extensive and detailed provisions that codify federal
fiduciary standards. These standards were purposely designed to establish
rules of conduct and define the responsibilities and duties of fiduciaries of
employee benefit plans. 8 The farthest reaching fiduciary provision is Section 404(a)(1)(B)' 9 which mandates that a fiduciary shall act in the sole and
exclusive interest of plan participants and "with the care, skill, prudence,
and diligence under the circumstances then prevailing that a prudent man
[sic] acting in a like capacity and familiar with such matters would use in
15. Id.
16. Compare ERISA § 404, 29 U.S.C. § 1104 (1982) with
TRUSTS §§ 177, 186 (1959).

RESTATEMENT (SECOND) OF

17. See ERISA § 2(b), 29 U.S.C. 1001(b) (1982).
18. ERISA § 2(b), 29 U.S.C. § 1001(b) (1982) provides: "It is hereby declared to be the policy of this chapter to protect interstate commerce and the interests of participants in employee
benefit plans and their beneficiaries... by establishing standards of conduct, responsibility, and
obligation for fiduciaries of employee benefit plans."
19. 29 U.S.C. § 1104(a)(1)(B) (1982).
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the conduct of an enterprise of a like character and with like aims."2
is the standard by which all trustees' conduct will be judged.2"

This

20. Id. In drafting this section, Congress, while applying the traditional law of trusts that
had developed over the years to fiduciaries of employee benefit funds, expressed its intention that
the courts do more than mechanically utilize these principles. While the codification of a federal
prudence standard would ensure a degree of uniformity in the interpretation of the standard
which might otherwise vary from state to state, it was expected that in addition "courts will
interpret the prudent man rule (and other fiduciary standards) bearing in mind the special nature
and purposes of the employee benefit plans." COMMITTEE ON LABOR AND PUBLIC WELFARE,
H.R. REP. No. 1280, 93rd Cong., 2d Sess., reprintedin 1974 U.S. CODE CONG. & ADMIN. NEWS

4838, 5083. The language of the section goes beyond the simple prudence standard in its reference
to "acting in like capacity and familiar with such matters" and the reference to "an enterprise of
like character and with like aims." Some courts have applied a prudent expert standard in their
construction of the section. See, e.g., Donovan v. Mazzola, 716 F.2d 1226, 1231 (9th Cir. 1983),
cert. denied,464 U.S. 1040 (1984) (citing Marshall v. Glass/Metal Ass'n & Glaziers & Glassworkers Pension Plan, 507 F. Supp. 378, 383 (D. Haw. 1980)).
The traditional common law standard of care as stated in the REsrATEMENT (SECOND) OF
TRUSTS § 227 comment b (1959) is somewhat similar to ERISA's concept.
The trustee does not use due care in making an investment unless he makes an investigation as to the safety of the investment and the probable income to be derived therefrom.
Ordinarily this involves securing information from sources on which prudent men in the
community customarily rely. He may take into consideration advice given to him by attorneys, bankers, brokers and others whom prudent men in the community regard as qualified
to give advice, but he is not ordinarily justified in relying solely on such advice, but must
exercise his own judgment.
Id.
In New York, the prudent person standard is set forth in N.Y. EST. POWERS & TRUSTS LAW

§ 11-2.2(a)(1) (Consol. Supp. 1988). As in ERISA cases, the prudence of a particular decision is
judged by the procedures followed in reaching that decision, i.e., the focus is upon the conduct of
the trustee not the result of the action. See In re Morgan Guarantee Trust Co. of New York, 89
Misc. 2d 1088, 1090-91, 396 N.Y.S.2d 781, 784 (1977). Unlike ERISA, however, each security in
a portfolio will be judged individually. In re Bank of New York (Spitzer), 35 N.Y.2d 512, 517,
323 N.E. 700, 703, 364 N.Y.S.2d 164, 168 (1974).
In 1984, N.Y. EST. POWERS & TRUSTS LAW § 11-2.2(a)(1) (Consol. Supp. 1988) was
amended to reflect the approach taken in the UNIFORM PROBATE CODE § 7-302, 8 U.L.A. 555

(1983), that an individual holding herself out to be an "expert" is required to exercise such skill in
making investments. 1984 N.Y. LAWS 936. Thus, New York has more than one prudence standard by statute whereas ERISA, as construed by the courts, has merely the "prudent expert"
standard.
On the other hand, California has recently amended its prudent person standard by adopting
language similar to that of § 404 in ERISA. See CAL. CIV. CODE § 2261(a) (West 1985).
21. See, eg., Struble v. New Jersey Brewery Employees' Welfare Trust Fund, 732 F.2d 325,
334 (3d Cir. 1984); Mazzola, 716 F.2d at 1231; Donovan v. Bierwirth, 538 F. Supp. 463, 468
(E.D.N.Y. 1981), aff'd as modified, 680 F.2d 263, 271 (2d Cir. 1982), cert. denied, 459 U.S. 1069
(1982).
However, before ERISA's standards are applied, it must be clear that the individual in question was in fact acting as a fiduciary when the decision was made or the action taken. See Local
Union 2134, United Mine Workers of America v. Powhatan Fuel, Inc., 828 F.2d 710, 714 (11th
Cir. 1987).
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B. Ascertaining the Identity of the Multiemployer Plan'sParticipants:
PreliminaryProcedures
ERISA's regulatory scheme focuses on protecting the plan's participants and beneficiaries.22 However, at some point the trustees must be able
to ascertain the identity of those persons to whom they owe their obligations in order that they may properly perform their duties.2 3 Participant
status, 2 4 however, is linked to employment with an employer that has an
obligation to contribute to the fund. Therefore, employee benefit funds that
arise out of collective bargaining depend in large measure upon the submission of contribution reports from the employer. These reports contain the
basic data essential to the fund's operation, i.e., the amount of time worked
by employees who are covered by the contract, and the sums of money that
are due as contributions. In fact, the formula used to determine the total
amount of money due is frequently tied to the actual number of days or
hours worked by the covered employee.
The contributing employer, however, may have a real and present interest in understating its contribution obligation .2 Therefore, as an enforcement device, trustees have adopted the practice of conducting routine
audits of the books and records of contributing employers.2 6 From such
22. ERISA § 2(b), 29 U.S.C. § 1001(b). Despite this recognition, it did not create a federal
cause of action to collect monies due until 1980. CentralStates, 472 U.S. at 569.
23. The trustees are required by ERISA to accept specific responsibilities such as the "minimum reporting and disclosure standards [that] require benefit plans to furnish all participants
a task
with various documents informing them of their rights and obligations under the plan ....
that would certainly include the duty of determining who is in fact a plan participant." Central
States, 472 U.S. at 572 (citations and footnotes omitted).
24. The term "participant" is defined by ERISA to be "any employee or former employee of
an employer.., who is or may become eligible to receive a benefit of any type from an employee
benefit plan ....
29 U.S.C. § 1002(7) (1982). Generally, eligibility for benefits in a multiemployer plan is contingent on an employee's having worked under a collective bargaining agreement requiring that the employer make contributions on behalf of that employee. It should also
be noted that it is possible to have contributions to the fund from both employer and employee.
25. If an employer either fails to comply with its obligation to maintain adequate records, or
fails or refuses to furnish information to the funds, the trustees are hindered in enforcing the
funds' rights because they have little or no information on which to base their claim for actual
monies owed. If a suit to collect becomes necessary, the burden of establishing the amount of
damages may be shifted to the employer because it alone has information regarding the extent of
covered employment at issue. Brick Masons Pension Trust v. Industrial Fence & Supply, Inc.,
839 F.2d 1333, 1337-38 (9th Cir. 1988).
26. In fact, there are occasions in which employers have been criminally prosecuted for making false statements in records required to be kept by ERISA. See, e.g., United States v. Chan,
No. CR87-957 (S.D.N.Y. Jan. 21, 1988); U.S. v. Sheak, No. CR87-956 (S.D.N.Y. Dec. 10, 1987).
In addition, if the employer uses the mails to make false reports to the plan, a civil Racketeer
Influenced Corrupt Organizations Act (RICO) action may be brought provided the other elements of the cause of action are present. 18 U.S.C. §§ 1961-68 (1982), amended by the Compre-
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investigations, trustees are able to determine if any affirmative action is required on the part of the plan to secure monies due pursuant to the terms of
the contract.
1. Common Law Roots of Audit Procedures
The trustees' right to audit was incorporated in trust agreements prior
to the passage of ERISA.2 7 The basis for such inclusion was the trustees'
common law duty to maintain and preserve the assets of the trust, including
the obligation to "determin[e] exactly what property forms the subject-matter of the trust.. . ." as well as the identity of the beneficiaries.2" Moreover,
trustees were traditionally given whatever powers were necessary to carry
out the purposes of the trust.2 9 Thus, from the outset of the creation of
multiemployer plans, it was recognized that prudent administration of the
collection of monies due to employee benefit funds required the trustees to
have independent verification of the data upon which the employer's pay-

hensive Crime Control Act of 1984, Pub. L. No. 98-473, §§ 302, 901, 1020, 2301, 98 Stat. 1837,
2040-44, 2136, 2143, 2192.
In the case of single employer funds, particularly those of closely held corporations, the matter
is complicated somewhat by the fact that the same individual may be a fiduciary under the plan
and the owner of the corporation. The temptation to defer payments to the plan may be great
when the corporation requires the cash. Even though such conduct would be a conflict of interest
prohibited by § 406(b), enforcement may be difficult. The fiduciary liability, however, appears
clear. Cf Yeseta v. Baima, 837 F.2d 380, 386 (9th Cir. 1988).
To provide additional incentive to make timely contributions, Congress amended ERISA and
the IRC to require plan sponsors of defined benefit plans, money purchase plans, and target benefit plans beginning in 1989 to make estimated quarterly contributions to their plans. Installment
payments must be made 3-1/2, 6-1/2, 9-1/2 and 12-1/2 months after the plan year begins. The
statute provides a phase-in of the amount that must paid to the plan in each installment. OBRA
1987, § 9304(b), adding ERISA § 302(d) and IRC § 412(m).
It is because of this potential conflict when the employer is also the administrator of the plan
that the United States Court of Appeals for the Third Circuit departed from the arbitrary and
capricious standard of review of the decisions of trustees, that is generally applicable to cases
challenging a benefit denial, in favor of a de novo standard. The court was troubled by the possibility that the determination of the issue by the employer/administrator would not be impartial.
Therefore, it refused to give the deference that is usually accorded to trustees in their decision
making. Bruch v. Firestone Tire & Rubber Co., 828 F.2d 134, 145 (3d Cir. 1987), aff'd on other
grounds, -

U.S. _,

109 S. Ct. 948 (1989).

27. See, e.g., Carroll & Franks, The PayrollAudit Program, 1982 Institute on Collection of
Employer Contributions Proceedings 23 (INTERNATIONAL FOUND. OF EMPLOYEE BENEFIT
PLANS); Morrison, The Compliance Audit, 1981 EMPLOYER CONTRIBUTIONS PROCEEDINGS 67
(INTERNATIONAL FOUND. OF EMPLOYEE BENEFIT FUNDS).

28. CentralStates, 472 U.S. at 572 (citing BOGERT & BOGERT, LAW OF TRUST AND TRUST§ 583, at 348 (1977)).
29. G. BOGERT, TRUSTS § 96, at 348 (1987); RESTATEMENT (SECOND) OF TRUSTS § 186
(1959); 3 A. SCOTT, LAW OF TRUSTS § 186, at 1496 (4th ed. 1987).
EES
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ments were based. 3' This provided some degree of assurance that the employer was not overstating 31 or understating its obligation.
The employer in Central States Pension Fund v. Central Transport,
Inc.,32 a party to a trust agreement, did not dispute the fund's right to examine the employment records of fund participants who were covered by
the collective bargaining agreement. However, the employer did object
when the trustees sought to review the records of employees, who the' employer contended, were not plan participants.3 3 The employer claimed that
these non-plan non-participants were outside of the unit of employees who
were subject to the contract, and thus beyond the investigative authority of
the trustees. When the fund pressed its claim and sought access to the
records of all the company's personnel, the employer's continued refusal
was supported by an additional argument that its payroll records were confidential. 34 Consequently, the trustees were forced to seek judicial enforcement of their rights.35
2.

Legal Entitlement Established

If the employer's position was upheld, it would be difficult for the trustees to be assured that employers were complying with their statutorily imposed obligations to collect contributions on behalf of those individuals
covered by the applicable collective bargaining agreement. The employer,
not the plan, is in possession of payroll data. Therefore, information could
be withheld from the plan to the detriment of employees who would not be
receiving benefits to which they were entitled because the plan was unaware
of their participant status. 36 This issue was resolved in 1985, when the
United States Supreme Court decided CentralStates Pension Fund v. Central Transport,Inc. 37 The Court held that the trustees were entitled to audit
all of the company's payroll records, finding that "Congress invoked the
common law of trusts to define the general scope of [the] authority and
30. See, e.g., supra note 27.
31. Overstating their obligation would result in problems discussed in section III of this paper. Alternatively, an overstatement may result not from a mistake, but because of the inclusion of
persons who were not "employees" and thus outside of the legally permissible class of participants. See, e.g., Moglia v. Geoghegan, 267 F. Supp. 641 (S.D.N.Y. 1967), aff'd, 403 F.2d 110 (2d

Cir. 1968), cert. denied, 394 U.S. 919 (1969).
32. 472 U.S. 559 (1985).
33. Id.

34. Id.
35. Id.
36. E.g., CRST, 641 F.2d at 616.
37. CentralStates, 472 U.S. 559.
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responsibility" of trustees and other fiduciaries.3 8 Moreover, ERISA's provisions require the trustees to ascertain the monies to which the trust is
entitled, and the identity of its participants so that the plan may comply
with the trustees' statutory duty to communicate benefit and financial information to participants on a regular basis.3 9
According to the Court, allowing access to employer records is also necessary to prevent the employer from having "even temporary use of assets
ERISA section 406(a)(1)(B) 4 1 prohibits
to which the plan is entitled."'
transactions that constitute a "direct or indirect. . . extension of credit" to
a contributing employer. 4 2 The trustees' failure to seek prompt payment of
monies owed to the fund by a contributing employer can be characterized
as a loan or extension of credit to that employer.4 3 It would be no defense
to the statutory violation that the trustees were unaware of the delinquency.
The violation of section 406(a)(1)(B) is complete when such an extension of
credit has occurred. In fact, raising a defense of a lack of knowledge may
constitute a breach of fiduciary duty under Section 404."
In summary, the Court held:
In light of the general policies behind ERISA as well as the particular provisions of the statute, we can only conclude that there is no
conflict between ERISA and those concerns offered by Central
States to justify its audit program. Both the concern for fully informing participants of their rights and status under a plan and the
concern for assuring the financial integrity of the plans by determining the class of potential benefit claimants and holding employers to
the full and prompt fulfillment of their contribution obligations are
proper and weighty within the framework of ERISA.4 5

38. Id. The field auditing program of the trustees was further supported by § 209 of ERISA,
29 U.S.C. § 1059 (1982), which imposes a record keeping obligation on employers, a duty to
furnish that information to the plan, and a civil penalty for its failure to comply. Id. at 573. The
Secretary of Labor's interpretations were also cited by the Court as further support of the auditing
demand of the trustees. In fact, the Secretary, in making reference to the routine collection procedures implemented by many multiple employer plans, including a field audit program, noted that
if the trustees who do not have such procedures neglect to collect all of the monies due the fund as
a result thereof, they may "be found to have violated § 406's prohibition of extensions of credit to
employers." Id. at 574 (citing Prohibited Transactions Exception 76-1, 41 Fed. Reg. 12,740-41
(1976); Dep't of Labor Advisory Op. No. 78-28A (Dec. 5, 1976)).
39. Central States, 472 U.S. at 569-74.
40. Id. at 573.
41. 29 U.S.C. 1106(a)(1)(B) (1982).
42. Central States, 472 U.S. at 573.
43. Id.
44. 29 U.S.C. § 1104.
45. CentralStates, 472 U.S. at 574; see also 29 U.S.C. §§ 1021-31 (1982).
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The CentralStates decision is true to ERISA's purposes and goals, and
as a practical matter, facilitates the functioning of trustees. By sanctioning
routine audits by plans, the Court permitted the trustees to obtain essential
information to insure the receipt of the correct employer contributions and
to grant the proper payment of participant benefits. Therefore, the decision
enables the trustees to comply with their fiduciary responsibilities to maintain the fiscal integrity of the fund's corpus. In so doing, it also protects the
present and future interests of participants in their benefit payments.
A question left open by the Court was whether the Act requires all
trustees to institute auditing procedures. Trustees, however, would be prudent to adopt such a practice and combine it with other internal administrative mechanisms and controls.46 Even though the fund would incur
additional administrative expenses to have a field auditing program, the
cost could be justified not only by the additional amounts collected but by
improving the accuracy of the plan's records. By implementing an integrated and thorough set of procedures designed to assure the prompt collection of employer contributions,4" the trustees would have documentation to
counter an allegation that they breached their fiduciary duty to collect monies due.4 8
46. For example, such controls should include: the establishment of frequent periodic meetings of the administrative staff to review the accounts receivable and ascertain their timeliness, the
involvement of the administrator of the fund (fund manager) in monitoring the accounts and
enforcing the employers' obligations to pay, and referral to legal counsel for the timely pursuit of
debt collection.
In the event monies are not received in a timely fashion, the trustees may consider adopting a
time schedule containing the enforcement devices outlined above. Prompt action by the administrator and fund counsel may offer the best protection. In cases that have examined the trustees'
actions in making investments of the plan's assets, the courts have indicated that the procedures
used to arrive at a decision, not the ultimate results reached, will be determinative. E.g., Mazzola,
716 F.2d at 1231; Bierwirth, 680 F.2d at 271.
47. See Huge v. Old Home Manor, Inc., 419 F. Supp. 1019 (W.D. Pa. 1976). The Department of Labor and the Internal Revenue Service have issued a class exemption applicable to multiemployer funds pursuant to the authority granted by ERISA's § 408(a) which provides that a
prohibited transaction will not occur if "reasonable, diligent, and systematic efforts are made to
collect." In addition, in order to be protected by the safe harbor of the exemption, the trustees
must meet other requirements, including obtaining security from the debtor for the extension of
credit. Prohibited Transaction Exemption 76-1, 41 Fed. Reg. 12,740 (1976).
48. Although the filing of a complaint for the monies due the fund is a common method of
enforcing the employer's obligation to the fund, it is often time-consuming and expensive. Congress realized the limitations of litigation when it amended ERISA to create a statutory cause of
action for collection of employer contributions. 29 U.S.C. § 1145 (1982); see also 126 CONG. REC.
23,288 (1980) (statement of Sen. Williams); 126 CONG. REC. 23,038 (1980) (statement of Rep.
Thompson). The legislature sought to simplify the process and discourage the interposition of
defenses that went beyond the issues raised by collection cases. See infra notes 129-31 and accompanying text. Regardless of the success of congressional efforts to expedite the litigation process,
arbitration can be a much more efficient and inexpensive device to resolve collection matters.
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C. Causes of Action Under the OriginalAct
Although Congress attempted to afford complete protection to participants and beneficiaries when it passed ERISA,4 9 the legislation as originally
enacted did not fully achieve this objective. The Act imposed the duty to
collect contributions on trustees, but it did not give them a total enforcement mechanism.5 0 Instead, ERISA provided jurisdiction to the federal
courts to grant injunctive relief to the plan,5 1 thus including only a means of
avoiding prospective losses in payments.
In addition, the statute did not include a provision creating an ERISA
damages cause of action. Instead, trustees had to rely upon state law,5" the
trust document, 53 or the collective bargaining agreement.5 4 Of these options, the trustees most frequently instituted collection actions founded
upon the relevant provisions of the collective bargaining agreement.5 To
Arbitration can be a particularly effective technique if a panel of arbitrators has been expressly
approved within the plan. Such an arbitration panel may also be established within the collective
bargaining agreement.
Alternatively, the method of resolving these matters may be contained in the trust document,
provided the employer has executed such a document. However, if arbitration is commenced and
an adverse decision is rendered, the trustees may be precluded from seeking judicial enforcement
of their claims. See Fried v. Brevel Motors, 666 F. Supp. 28, 31 (E.D.N.Y. 1987).
49. See supra notes 1-7 and accompanying text.
50. ERISA merely provided for a court to grant equitable relief to prevent future violations in
§ 502(a)(3)(B)(ii), 29 U.S.C. § 1132(a)(3)(B)(ii) (1982).
51. Id.
52. Central States Pension Fund v. Aalco Express Co., 592 F. Supp. 664 (E.D. Mo. 1984).
53. A cause of action based upon the trust agreement would rarely arise because of the recourse available under § 301 of the Labor Management Relations Act (LMRA). 29 U.S.C. § 185
(1982). The principal value of the trust document would be to permit the trustees to accept contributions after the collective bargaining agreement has expired. See Doyle v. Shortman, 311 F.
Supp. 187 (S.D.N.Y. 1970).
54. If the trustees relied on the collective bargaining agreement, the basis for jurisdiction in
either the state or federal court was § 301 of the LMRA, 29 U.S.C. § 185. See Textile Workers
Union v. Lincoln Mills, 353 U.S. 448 (1957). As to the concurrent jurisdiction of state courts
under § 301 and the applicability of federal law, see Teamsters Local 174 v. Lucas Flour Co., 369
U.S. 95 (1962); Dowd Box Co. v. Courtney, 368 U.S. 502 (1962).
In addition, a failure to make fringe benefit contributions required by a contract is also a
violation of § 8(a)(5) of the LMRA because it constitutes a unilateral change in the terms and
conditions of employment. Therefore, the National Labor Relations Board has jurisdiction over
such violations as well. See Sheet Metal Workers' Int'l Ass'n, Local 206 v. West Coast Sheet
Metal Co., 660 F. Supp. 1500 (S.D. Cal. 1987). A failure to comply with a court's order has
resulted in a corporate officer being jailed for contempt of court. Building Trades United Pension
Trust Fund v. Eatons Asphalt Serv., No. 83-C-1871 (E.D. Wis. Aug. 28, 1986); ERISA
§ 502(a)(3)(B)(ii), 29 U.S.C. § 1152(a)(3)(B)(ii) (1982).
55. On occasion, the employer claims in defense that it never signed the contract, and therefore it was not bound by its terms. However, if the employer acted consistently with the terms of
the agreement, the employer will be held to its provisions because it can adopt a contract by a
course of conduct. Robbins v. Lynch, 836 F.2d 330, 332 (7th Cir. 1988).
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support their claim, the trustees cite Section 301 of the Labor Management
Relations Act ("LMRA"),5 6 which created a federal cause of action for the
breach of a collective bargaining agreement. 57
1. Section 301: The Problem of Protracted Litigation
a.

The Defense of Exhaustion of Contract Remedies

Unfortunately, when the trustees file a Section 301 action, the only viable remedy available to them is to collect money damages. The employer
argues that the trustees failed to exhaust the contractual remedies provided
in the collective bargaining agreement.5 8 According to the employer, so the
argument runs, the parties to the contract drafted the grievance and arbitration provisions for the specific purpose of resolving such disputes.5 9 Since
the trustees were third party beneficiaries of the contract between the employer and the union,60 the employer contended the defenses that were
available against the union were also valid against a claim by the trustees.
This argument, based upon the third party beneficiary status of trustees,
was made to the Supreme Court in Lewis v. Benedict Coal Corp.,6' but was
56. 29 U.S.C. § 185 (1982).
57. See, e.g., Waggoner v. Dallaire, 649 F.2d 1362 (9th Cir. 1981), rev'd, 767 F.2d 589 (1985),
cert denied, 475 U.S. 1064 (1986); Waggoner v. Northwest Excavating, Inc., 642 F.2d 333, 336
(9th Cir. 1981), vacated and remanded, 455 U.S. 931 (1982); Audit Services, Inc. v. Stewart and
Janes, 622 P.2d 217, 219 (Mont. 1981); Paper Indus. Pension Fund v. Terminal Paper Bag, 2
Employee Benefit Cas. (BNA) 1061 (Wash. Sup. Ct. 1981).
58. See Trustees of Local 478 Trucking and Allied Indus. Pension Fund v. Siemens Corp.,
721 F.2d 451, 453 (3d Cir. 1983); Bugher v. Consolidated X-Ray Service Corp., 705 F.2d 1426,
1430 (5th Cir. 1983), cert. denied, 473 U.S. 904 (1985); Konyha v. Isco, Inc., 1983 WL 2068
(D.D.C. 1983).
59. Id.
60. Lewis v. Benedict Coal Corp., 361 U.S. 459, 467 (1960).
61. Id. In that case the employer sought to avoid its obligation to pay contributions on the
ground that the union, a party to the contract, had breached the no strike clause of the agreement.
The Court found that labor agreements were not typical third-party beneficiary contracts. Id. at
464-66. It was clear to the Court that:
The promisor's interest in the third party here goes far beyond the mere performance of its
promise to that third party.... It is a commonplace of modem industrial relations for
employers to provide security for employees and their families to enable them to meet
problems arising from unemployment, illness, old age or death.
Id. at 468. Since the fund was set up pursuant to § 302(c)(5) of the LMRA, 29 U.S.C. § 186(c)(5),
the Court noted that "[i]n
a very real sense Benedict's interest in the soundness of the fund and its
management is in no way less than that of the promisee union." Id. at 468-69. Moreover, the
agreement at issue was an industry-wide contract which made it substantially different than other
third party beneficiary contracts. The employer's refusal to meet its commitments would have its
most immediate effects on its employees and their families, but ultimately it could result "in pressures upon the other coal operators to increase their royalty payments to maintain the planned
schedule of benefits." Id. at 469. To assent to the employer's argument would require that courts
"assume that the other coal operators who are parties to the agreement were willing to risk the
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rejected. Nevertheless, the employers continued to press their claim relying
on the strong national policy expressed in the Steelworker's Trilogy62 favoring the use of arbitration to resolve labor disputes, and creating the presumption of arbitrability.6 3
Since the union, not the trustees, was the party signatory to the contract, it would have had to commence the grievance or arbitration process
under the agreement. Therefore, the trustees could not control the matter
because they would have had to rely upon the union contract signatory to
enforce the rights of the plan. Moreover, the union's interest and the
trustee's interest may diverge in matters of employer delinquency.
Typically, the union will be concerned with preserving the jobs of its
members, and pressing the plan's claim for monies may jeopardize the employer's continued viability. Thus, the continued employment of those represented by the union members may be threatened. On the other hand, the
trustees are bound to seek a rapid resolution of the controversy because the
longer the uncollected amounts remain outstanding, the more likely it will
be that they will be faced with resolving the conflict between their obligation to pay benefits to the participants of the debtor company and their duty
to preserve the fund's corpus.
The Supreme Court resolved the problem in Schneider Moving & Storage Co. v. Robbins." First, the Court considered the presumption of arbitrability. It concluded "[b]ecause the trustees of the employee-benefit funds
have no recourse to [the traditional weapons of the parties to a labor dispute, i.e., the strike or the lockout], requiring them to arbitrate disputes
' 65
with the employer would promote labor peace only indirectly, if at all."
Therefore, the presumption of arbitrability was inapplicable to the trustees
even when a contract interpretation was necessary in order to ascertain the
nature and extent of the rights of the trustees.

threat of diminution of the fund in order to protect those of their number who might have become
involved in local labor difficulties." Id. Finally, the Court declined to accept the employer's
argument because of the strong congressional policy expressed in § 301 that damages arising from
a breach by the union should be recoverable only against the offending party, and because of the
lack of any clear indication in the contract itself that the parties intended that the union's breach
of contract be used as a defense against a claim by the trustees for payment of contributions. Id.
at 470-71.
62. United Steelworkers v. Enterprise Wheel & Car Corp., 363 U.S. 593 (1960); United Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S. 574 (1960); United Steelworkers v. American Mfg. Co., 363 U.S. 564 (1960).
63. See cases cited supra note 58.

64. 466 U.S. 364 (1984).
65. Id. at 372.
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The Court then turned its attention to the specific terms of the trust
agreement that defined the trustees' powers to include the filing of actions
when necessary to protect the fund.66 The trust agreement, however, made
no reference to a requirement that contract remedies be exhausted.6 7 As a
result, the Court declined to presume that parties to the multiemployer
funds would condition the enforcement authority of the trustees on the particular arbitration provision of the delinquent employer's collective bargaining agreement. 6 Nor was there any indication in the grievance and
arbitration provision of the contract itself that it was meant to cover such
disputes.69
Finally, the Court pointed to other problems that were present which
would make the dependence of the trustees on the contractual mechanism
for settling disputes unacceptable. First, the union may not wish to proceed
to arbitration against the employer on the matter.7" If the union chose to
go forward, it might compromise the claim of the trustees, and it might not
undertake the process unless it would be reimbursed for the expenses incurred on behalf of the funds. Because of the potential conflicts and the
legally separate roles of the union and the trustees in the labor management
arena, the trustees could seek immediate judicial intervention in a collection
case grounded upon a collective bargaining agreement.7"
Just as CentralStates gave the trustees the means to police the contract,
Schneider took the process one step further by providing the trustees with a
66. Id. at 373. The provision of the trust document referring to the trustees' power to file
actions did not specify the type of actions that may be filed nor the jurisdictional basis for such
actions. Id. at 369-70.
67. Id. at 373.
68. Id. at 374.
69. Id. at 374-75. If the trust has adopted arbitration as a method of resolving delinquency
disputes as suggested by note 48 supra, the procedure should be designed to expedite the resolution of the matter. One of the methods of accomplishing such a goal is to have the parties agree in
advance to a named arbitrator or arbitrators. Another means frequently used is to convene the
first hearing within 48 to 72 hours of the notice.
70. It is not uncommon for the union trustees to be reluctant to take affirmative actions
which may result in the closing of the employer's operations, since the predictable result would be
job losses, either of a temporary or permanent nature, to its membership. Of course the Supreme
Court has held that in matters related to trusts, the trustees are not obligated to those appointing
them. NLRB v. Amax Coal Co., 453 U.S. 322, 330 (1981). Nevertheless, these conflicts do exist.
Similarly, employer trustees are sometimes influenced to be overly zealous in their pursuit of
receivables because the delinquent employer may well be their competitor.
71. Because the exhaustion of the general grievance and arbitration provisions of the contract
is not a precondition of a suit, it does not preclude the parties to a contract from specifying that
arbitration will be used as the means to resolve a collection dispute. See Schneider, 466 U.S. 364;
Pipe Fitters' Welfare Fund Local Union 597 v. Mosbeck Indus. Equip., 856 F.2d 837 (7th Cir.
1988). Thus, the additional expenditures of time and monies involved in the litigation process will
be avoided.

1989]

EMPLOYER CONTRIBUTIONS TO ERISA

viable enforcement mechanism under Section 301 that would afford them a
complete and prompt resolution of their monetary claims against delinquent employers. Moreover, the Court also eased the financial burden on
the funds by eliminating the need to exhaust a contractual remedy that
often was not drafted with disputes between trustees and employers in
mind. Thus, Schneider, like CentralStates, has no negative implications for
the trustees. It does not place them in the position of having to balance the
interests of the active participants of a delinquent employer in the payment
of benefits against their duty to protect the fund's corpus. To the contrary,
in finding that the trustees had a direct cause of action, the Court specifically recognized that "[a]ny diminution of thefund caused by the arbitration
requirements of a particular employer's collective bargaining agreement
72
would have an adverse effect on the other participants."
b.

Other Defenses Raised

Even though Schneider dealt a strong blow to the employers' attempts
to prolong collection litigation, the trustees could not be assured of a
prompt resolution of their claim. Other defenses were interposed to defeat
the trustees attempt to obtain monetary relief under Section 301.
The issues that were raised ranged from contract defenses such as
fraud,7 3 duress,74 and lack of consent,75 to unfair labor practices.7 6 Also
raised were claims of antitrust violations" and violations of Section
302(c)(5) of the LMRA. 7 1 The judicial reaction to these defenses varied
72. Schneider, 446 U.S. at 373 (emphasis added).
73. Trustees of the Laborers Local Union No. 800 Health and Welfare Trust Fund v. Pump
House, Inc., 821 F.2d 566 (11th Cir. 1987); Southwest Admin., Inc. v. Rozay's Transfer, 791 F.2d
769 (9th Cir. 1986), cert denied, 479 U.S. 1065 (1987); Southern Cal. Retail Clerks Union and
Food Employers Joint Pension Fund v. Bjorklund, 728 F.2d 1262 (9th Cir. 1984); Colorado Plasterers' Pension Fund v. Plasterers' Unltd., 655 F. Supp. 1184 (D. Colo. 1987); Chicago Dist.
1982).
Council of Carpenters Pension Fund v. Dombrowski, 545 F. Supp. 325 (N.D. Ill.
74. E.g., Dombrowski, 545 F. Supp. at 327; Hammond v. Freiburger Excavating Co., 3 Employee Benefit Cas. (BNA) 2196 (S.D. Iowa 1982).
75. Giardono v. Jones, 1987 WL 47730 (N.D. Ill. 1987).
76. Waggoner, 642 F.2d at 337 (raising the defense of a hot cargo agreement prohibited by
§ 8(e)); Huge v. Long's Hauling Co., 590 F.2d 457 (3d Cir. 1978), cert. denied, 442 U.S. 918
(1979) (also raising a § 8(e) defense); Griffith Co. v. NLRB, 545 F.2d 1194 (9th Cir. 1977), cert.
denied sub nom. Waggoner v. Griffith Co., 434 U.S. 854 (1977) (raising issues under § 8(e) and
§ 8(b)(4)); Audit Services, 622 P.2d at 217 (raising issue of a pre-hire agreement).
77. E.g., Huge, 590 F.2d at 459.
78. Bugher, 705 F.2d at 1431; SASMI v. Commercial Roofing & Sheet Metal Workers Funds,
655 F.2d 146 (D.C. Cir. 1981); Central Fla. Sheet Metal Contractor's Ass'n v. NLRB, 664 F.2d
489, 498 (5th Cir. 1981). Section 302(c)(5) of LMRA, 29 U.S.C. § 186(c)(5) (1982) provides that
employee benefit funds established pursuant to that section must meet established statutory criteria. Among these are the structural requirements including the purposes for which the fund can
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considerably. In some instances, the courts refused to entertain the defenses on the ground that the claims should more properly be raised against
the party to the contract; namely the labor organization rather than the
third party beneficiaries - the trustees.7 9 Principal reliance was placed by
these courts on the Supreme Court's decision in Benedict Coal ° in which
the Court refused to permit an employer to rely on a defense against the
union to defeat the trustees' claim for monies due. On occasion the employer's position was upheld, and appeals had to be argued. The result was
a frustration of the trustees' collection efforts with consequent pressure
upon the trustees to preserve the fund's corpus at the expense of the employees of the delinquent employer.
2.

State Law Actions: The Pre-emption Dilemma

In addition to Section 301 actions, trustees sought to utilize a number of
remedies provided by state law to enhance the fund's ability to obtain monies that are due them.8 1 Frequently, when trustees have attempted to base a
collection effort on these state statutes, they have been met with the defense
that the state law has been pre-empted by ERISA.82
Although discussed extensively elsewhere,8 3 it is nevertheless necessary
to review the parameters of ERISA pre-emption because it represents one
be used; a board of trustees composed of an equal number of employer and employee representatives; the designation of an impartial arbitrator to break any tie votes; and the mandate that the
monies be used for the exclusive benefit of employees and beneficiaries.
79. See Bjorklund, 728 F.2d at 1264; Huge, 590 F.2d at 459; Dombrowski, 545 F. Supp. at
327.
80. 361 U.S. 459.
81. In fact wage collection statutes are in effect in some 47 states. See Massachusetts v.
Morash, - U.S. -, -, 109 S. Ct. 1668, 1670 n.2 (1989). New York's Business Corporation Law
provides a cause of action against the ten largest shareholders of a closely held corporation if the
corporation does not pay wages and fringe benefit contributions' procedural preconditions to suit
are followed and no recovery is possible from the corporation. N.Y. Bus. CORP. LAW § 630
(McKinney 1983).
82. See, e.g., Carpenters Southern Cal. Admin. Corp. v. Majestic Housing, 743 F.2d 1341
(9th Cir. 1984); Carpenters Health Welfare Fund of Philadelphia v. Ambrose, Inc., 727 F.2d 279
(3d Cir. 1983); Baker v. Caravan Moving Corp., 561 F. Supp. 337 (N.D. Ill. 1983); Trustees of
Sheet Metal Workers' Welfare Fund v. Aberdeen Blower and Sheet Metal Workers, Inc., 559 F.
Supp. 561 (E.D.N.Y. 1983); Commonwealth v. Federico, 383 Mass. 485, 419 N.E.2d 1374 (1981).
83. Extensive literature exists which examines the many faceted issues of ERISA pre-emption. See generally Gregory, The Scope of ERISA Preemption of State Law: A Study in Effective
Federalism, 48 U. PITr. L. REv. 427 (1987); Kilberg & Inman, Pre-emption of State Laws Relating to Employee Benefit Plans: An Analysis of ERISA Section 514, 62 TEX. L. REv. 1313 (1984);
Kilberg & Inman, Pre-emption of State Law Under ERISA: Drawing the Line Between Laws That
Do and Laws That Do Not Relate to Employee Benefit Plans, 19 F. 162 (1983); Note, ERISA and
the Pre-emptionof State Law, 6 FORDHAM URB. L.J. 599 (1978); Note, Multiple Employer Trusts,
Pre-emption, and ERISA: A Casefor FederalRegulation and a Proposalfor Statutory Reform, 65
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of the more troubling issues to trustees who attempt to vigorously enforce
the fund's fights to collect from delinquent employers. 4 As has occurred
when ERISA's pre-emption provision has been raised in other employee
benefit subject areas,"5 conflicting responses have been spawned to the question of whether these state remedies 6 have survived ERISA's regulatory
scheme. The issue arises in a number of contexts, but most commonly
when the charges are criminal violations under state law. 7 Other state statutes relevant to this discussion that have been challenged are creditors' preference laws, 8 and stockholder immunity statutes.8 9
MINN. L. REv. 459 (1981); Note, ERISA Pre-emption of State Law: The Meaning of "Relate to"
in Section 514, 58 WASH. U.L.Q. 143 (1980).

84. See infra notes 86-125 and accompanying text.
85. See, e.g., Standard Oil Co. v. Agsalud, 442 F. Supp. 695 (N.D. Cal. 1977), aff'd, 633 F.2d
760 (9th Cir. 1980), aff'd, 454 U.S. 801 (1981) (finding that ERISA pre-empted the Hawaiian
Prepaid Health Care Act, but Congress in 1983 amended § 514 to provide a statutory exemption
for the Hawaiian legislation); see also 29 U.S.C. § 1144(b)(5)(A) (1982). The issue of ERISA's
pre-emptive effect on state domestic relations orders also created extensive litigation until Congress in 1984 provided a legislative solution. See Gregory, supra note 83, at 475-77.
86. The cases in which state statutes have been found pre-empted are: Majestic Housing, 743
F.2d 1341; Sforza v. Kenlo Constructional Contracting, Inc., 629 F. Supp. 489 (D. Conn. 1986);
Baker, 561 F. Supp. 337; Aberdeen Blower, 559 F. Supp. 561; Stone & Webster Eng'g Corp. v.
Ilsley, 518 F. Supp. 1297 (D. Conn. 1981), aff'd, 690 F.2d 323 (2d Cir. 1982), aff'd sub nom.
Arcudi v. Stone & Webster Eng'g Corp., 463 U.S. 1220 (1983); Federico, 383 Mass. 485, 419
N.E.2d 1374; People v. Art Steel Co., 133 Misc. 2d 1001, 509 N.Y.S.2d 715 (1986).
The cases in which no pre-emption was found are: Ambrose, 727 F.2d at 283; Upholsterers'
Int'l Health & Welfare Fund Trustees v. Pontiac Furniture, Inc., 647 F. Supp. 1053 (C.D. Ill.
1986); National Metalcrafters v. McNeil, 602 F. Supp. 232 (E.D. Ill. 1985), rev'd on othergrounds,
784 F.2d 817 (7th Cir. 1986); Deiches v. Carpenters' Health & Welfare Fund, 572 F. Supp. 766
(D.N.J. 1983); Carpenters Health & Welfare Fund v. Parnas Corp., 176 Cal. App. 3d 1196, 222
Cal. Rptr. 668 (1986); Sasso v. Vachris, 66 N.Y.2d 28, 484 N.E.2d 1359, 494 N.Y.S.2d 856 (1985);
Goldstein v. Mangano, 99 Misc. 2d 523, 417 N.Y.S.2d 368 (1978); Amalgamated Cotton Garment
& Allied Indus. Fund v. Dion, 341 Pa. Super. 12, 491 A.2d 123 (1985).
87. See, e.g., Gilbert v. Burlington Indus., 765 F.2d 320 (2d Cir. 1985); McMahon, 794 F.2d
at 106; Aberdeen Blower, 559 F. Supp. at 563; Baker, 561 F. Supp. at 537; Sforza, 629 F. Supp. at
492; Art Steele, 133 Misc. 2d at 1001, 509 N.Y.S.2d at 715.
The cases that have come to a contrary conclusion are: Ambrose, 727 F.2d at 282; Pontiac
Furniture, 647 F. Supp. at 1055-56; McNeil, 602 F. Supp. at 232; Sasso, 66 N.Y.2d 28, 484
N.E.2d 1359, 494 N.Y.S.2d 856; Goldstein, 99 Misc. 2d 523, 41 N.Y.S.2d 368; Dion, 341 Pa.
Super. 12, 491 A.2d 123.

88. Deiches, 572 F. Supp. 766. Creditor preference laws, as the term is used herein, are statutes permitting a receiver or trustee in a state insolvency proceeding to reclaim monies paid by the
debtor within a stated period prior to the insolvency proceeding.
89. Sasso, 66 N.Y.2d 28, 484 N.E.2d 1359, 799 N.Y.S.2d 856. Stockholder immunity statutes, as used herein, permit certain creditors to seek recovery from the stockholders of privately
held corporations.
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a. The Supreme Court's Criteria
A number of cases raising ERISA pre-emption issues have been decided
by the Supreme Court. In each of these cases, the Court was called upon to
construe the breadth of Section 514(a),9 ° the pre-emption provision of the
Act. 91 The Court has consistently recognized that Section 514 is a broadly
drafted provision designed to avoid burdening plan sponsors with a patchwork of state regulation that would require them to modify the administration of the plan to accommodate each jurisdiction in which the plan does
business. Consequently, when pre-emption was found, it was because the
state statute in controversy had a direct impact upon the internal administration of the plan.9"
90. Section 514(a), 29 U.S.C. § 1144(a) (1982) provides the following:
Except as provided in subsection (b) of this section, the provisions of this subchapter and
subchapter III of this chapter shall supersede any and all State laws insofar as they may
now or hereafter relate to any employee benefit plan described in section 1003(a) of this
title and not exempt under section 1003(b) of this title. This section shall take effect on
January 1, 1975.

Id.
91. 29 U.S.C. § 1145 (1982).
92. The first case to reach the Court on a pre-emption issue was Alessi v. Raybestos-Manhattan, Inc., 451 U.S. 504 (1981). In this case the question presented was whether a New Jersey
statute that prohibited the plan from offsetting amounts received in workers' compensation benefits was pre-empted. The Supreme Court held unanimously that there was pre-emption because
the state law "'relate[s] to pension plans' governed by ERISA because it eliminates one method
for calculating pension benefits - integration - that is permitted by federal law." Id. at 524
(quoting Buczynski v. General Motors Corp., 616 F.2d 1238, 1250 (1980)). As part of the Court's
consideration of the issues that were raised, it was required to re-examine the meaning of the term
"nonforfeitable" in ERISA, i.e., whether the plan's integration provision effects a forfeiture prohibited by the Act. In concluding that it did not, the Court relied on its decision in the prior term
in which it found that "it is the claim to the benefit, rather than the benefit itself, that must be
,unconditional' and 'legally enforceable against the plan.'" Nachman Corp. v. Pension Benefit
Guaranty Corp., 446 U.S. 359, 371 (1980), reh'gdenied, 448 U.S. 908 (1980). Thus, the concept of
nonforfeitability embodied in the statutory definition can be viewed "as describing the quality of
the participant's right to a pension rather than a limit on the amount he may collect." Id. at 373.
Moreover, the integration provision which the state was attempting to prohibit was permitted by a
regulation of the Internal Revenue Service that predated ERISA, and the Court was satisfied that
"Congress embraced such IRS rulings . . . [and] thereby permitted integration along the lines
already approved by the IRS .... " Alessi, 451 U.S. at 521.
Although the Court did not find it necessary to "determine the outer bounds of ERISA's preemptive language," it did find that indirect encroachment by the state on a matter of federal
concern was prohibited. Id. at 525. The Court indicated that its conclusion was strengthened by
ERISA's designation of plan design questions, including integration, to the plan designers. Id.
The next two cases determined by the Supreme Court also dealt with state laws that attempted
to impose requirements on ERISA plans that were not contained in the plan's existing rules and
regulations. In Shaw v. Delta Air Lines, Inc., 463 U.S. 85 (1983), a challenge was made on preemption grounds to the state's claim that the New York Human Rights Law and the New York
Disability Benefits Law required the plan to provide the same benefits for maternity as it did for
sicknesses or injuries of others. The Human Rights Law was held to be pre-empted because to
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b.

Wage Collection Statutes

Despite the Supreme Court's frequent attempts to establish pre-emption
guidelines, confusion remains concerning the appropriate analytical framework to use to evaluate a contested statute. The uncertainty in the lower
courts has had a negative effect on trustees' collection efforts particularly
when they attempt to base their claims on state wage collection statutes.
require "the employer to satisfy the varied and perhaps conflicting requirements of particular state
fair employment laws... would make administration of a uniform nationwide plan more difficult." Id. at 105 n.25. The state statute could not be given effect because to do so undermines
Congress' comprehensive pre-emption scheme. This scheme is designed to avoid burdening employers with a patchquilt of regulations requiring them to modify the administration of the plan to
accomodate each jurisdiction in which the plan does business. The Court also finally disposed of
the so-called "double savings clause" theory which stated that since ERISA saved federal law and
since Title VII saved state employment discrimination laws, the latter were thereby preserved
from pre-emption. The Court dismissed the theory as "simplistic." Id. at 101 n.22.
Like Alessi, the effect of the state statute was to require the payment of a benefit that the plan
did not provide, and the failure to treat maternity as any other illness or injury was countenanced
by federal law. The New York Disability Law was not pre-empted because ERISA contains an
exception for plans that are maintained solely to comply with state disability laws. ERISA
§ 514(a), 29 U.S.C. § 1144(a) (1982) pre-empts only those state statutes that "relate to any employee benefit plan described in § 4(a) and not exempt under § 4(b)." Id. Since § 4(b)(3), 29
U.S.C. § 1003(b)(3) (1982) exempts plans that are "maintained solely for the purpose of complying with applicable ... disability insurance laws," they would be outside the ambit of § 514. Id.
If the state disability law, however, was used to regulate plans that were not squarely within the
exception, i.e., multi-benefit plans, then pre-emption would be triggered.
An employer with employees in several states would find its plan subject to a different
jurisdictional pattern of regulation in each State, depending on what benefits the State
mandated under disability, workmen's compensation, and unemployment compensation
laws. The administrative impracticality of permitting mutually exclusive pockets of federal
and state jurisdiction within a plan is apparent.
Shaw, 463 U.S. at 107-08.
The Court also recognized that despite the broad scope of ERISA pre-emption, in some instances "state actions may affect employee benefit plans in too tenuous, remote, or peripheral a
manner to warrant a finding that the law 'relate to' the plan." Id. at 100 n.21; see also Note,
ERISA: Supreme Court Clarifies Pre-emptiveEffeci of Section 514(a) on State Welfare Legislation:
Shaw v. Delta Airlines, Inc., 18 SUFFOLK U.L. REV. 723 (1984).
No pre-emption was found in Metropolitan Life Ins. Co. v. Massachusetts, 471 U.S. 724
(1985), where the state mandated that insurance contracts issued to employers providing medical
benefits to their employees contain certain minimum coverage for mental illness. In this case,
although the state clearly was mandating benefits that the plan might not have included, if the
employer or the plan trustees chose to provide coverage by means of an insurance contract, the
contents of the benefit schedule could be determined by the state's regulation of insurance which
Congress specifically preserved by the exception contained in § 514. ERISA § 514(b)(2)(A), 29
U.S.C. 1144(b)(2)(A) (1982). However, the fact that an insurance company is utilized by an employee benefit plan may not require that there be a finding that the state regulation is not preempted. For example, if the plan utilizes an insurance company to act as its agent for the administration of benefit payments, pre-emption will be applicable because the case is materially distinguishable from the Supreme Court's decision in Metropolitan Life. See Insurance Bd. of
Bethlehem Steel Corp. v. Muir, 819 F.2d 408 (3d Cir. 1987).
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Such laws impose criminal liability on corporate officers who fail to make
wage payments, including contributions to employee benefit funds. A careful examination of these statutes, however, reveals that the judicial decisions finding them pre-empted by ERISA are faulty because the courts'
analyses are cursory and the resulting conclusions are summary. In fact, in
some instances, there is what can be characterized as a "knee-jerk reaction"
in finding pre-emption at the mere mention of the term "employee benefit
plan."
One of the first decisions of a major court that found such a statute to be
pre-empted was Commonwealth v. Federico.93 Since the Massachusetts
Supreme Judicial Court assumed without analysis that the statute related to
an employee benefit plan, the only question remaining for resolution was
whether the statute was saved by Section 514's exception for criminal laws
of general applicability.94 In addressing this argument, the Massachusetts
court responded that it was not such a law, 9 5 since it was specifically directed to employee benefit plans.96 Moreover, the legislative history of Section 514 referred to embezzlement and larceny statutes as the only examples
of such generally applicable laws. 97 With some variations, the courts that
have subsequently been required to evaluate the pre-emption defense to
93. 383 Mass. 485, 419 N.E.2d 1374 (1981).
94. Fredrico, 383 Mass. at 487, 419 N.E.2d at 1376. The Massachusetts statute was attacked
again on pre-emption grounds when it was used as the basis for a criminal prosecution of a corporate officer who failed to pay discharged employees for their unused vacation. The employer had
agreed to make such payments out of the company's general revenue. In a unanimous decision,
the Supreme Court reversed the Supreme Judicial Court of Massachusetts because the company
policy did not constitute an "employee welfare benefit plan" covered by ERISA. Thus, the Court
did not have to reach the pre-emption question. Morash, - U.S. at -, 109 S. Ct. at 1676.
95. Morash, - U.S. at - n.9, 109 S. Ct. at 1672 n.9. The Court's decision was further
buttressed by an opinion letter of the Secretary of Labor who found that criminal statutes aimed
at employee benefit plans would not be protected from federal pre-emption by the exception to
§ 514's broad language.
96. The following statement of Senator Javits appears to support the position of the Court.
In view of Federal pre-emption, State laws compelling disclosure from private welfare or
pension plans, imposing fiduciary requirements on such plans, imposing criminal penalties
on failure to contribute to plans - unless a criminal statute of general application establishing State termination insurance programs, et cetera, will be superceded. It is also
intended that a body of Federal substantive law will be developed by the courts to deal
with issues involving rights and obligations under private welfare and pension plans.
120 CONG. REc. 29,942 (Aug. 22, 1974).
However, Senator Javits' other examples relate to the internal administration of employee
benefit plans. State wage collection laws do not. Therefore, without further support in the legislative history, it seems that Senator Javits' reference to these statutes is not dispositive.
97. Fredrico, 383 Mass. at 490-91, 419 N.E.2d at 1377-78.
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claims arising under wage collection statutes, have reached the same conclusion as the Federico Court.98
These decisions are inconsistent with the Supreme Court's stated criteria99 set forth in Fort Halifax Packing Co. v. Coyne. 10 There the Court
held that a Maine statute mandating severance payments upon plant closure was not pre-empted by ERISA. In reaching its conclusion, the Court
articulated the most valuable analysis to date of the factors that must be
present for pre-emption to be found. First, the Court held that the text of
ERISA's pre-emption provision protected only "employee benefit plans"
from state regulation. Congress did not include any reference to an employee benefit that was paid on an ad hoc basis but not pursuant to a
"plan." Thus, in order for pre-emption to be applied, there must be more
than a one-time payment of monies triggered by a specified event such as a
plant closure. The employer would have to adopt a formalized plan or arrangement whereby benefits would be paid on an ongoing basis.
Turning to the policy behind the pre-emption section, the Court found
that the state statute did not implicate the congressional concern underlying
ERISA's pre-emption provision, 10 ' namely, that employers have "the advantages of a uniform set of administrative procedures governed by a single
set of regulations.""1 2 Instead, the statute would be applicable to the em98. See, e.g., McMahon, 794 F.2d at 105; Gilbert, 765 F.2d at 328, aff'd, 477 U.S. 901 (1980);
Sforza, 629 F. Supp. at 491; Aberdeen Blower, 559 F. Supp. at 563; Baker, 561 F. Supp. at 341; Art
Steele, 133 Misc. 2d at 1001, 509 N.Y.S.2d at 715.
The cases that have come to a contrary conclusion are: Ambrose, 727 F.2d at 282; Pontiac
Furniture,647 F. Supp. at 1055-56; McNeil, 602 F. Supp. at 232; Sasso, 66 N.Y.2d 28, 484
N.E.2d 1559, 494 N.Y.S.2d 856; Dion, 341 Pa. Super. 12, 491 A.2d 123; Goldstein, 99 Misc. 2d
523, 41 N.Y.S.2d 368.
99. Although an argument can be made that the Supreme Court's summary affirmance of the
Second Circuit's decision in Gilbert, 477 U.S. 901, is a determination on the merits concerning the
pre-emption of wage collection statutes like N.Y. LABOR LAW § 198(c) (Consol. 1982), the case is
distinguishable from the usual collection case because the issue decided by the Court of Appeals
was whether "198-c (insofaras it applies to severanceplans) [is] pre-empted." Gilbert, 765 F.2d at
324 (emphasis added). Since the decision is relevant only to instances in which the statute is used
to compel payments to employees in contravention of the provision of the employee benefit plan
provided by the employer, the statute falls within the pre-emption provision of ERISA as construed by the Supreme Court. However, because ERISA's pre-emption provision bars the statute's application in some circumstances, it does not automatically predetermine the result in
desperate circumstances.
100. 482 U.S. 1 (1987). See generally Kubasek, State Plant Closing Legislation andPre-emption by ERISA, 17 STETSON L. RaV. 319 (1988).
101. FortHalifax, 482 U.S. at 8-14. When the Court reviewed the legislative history and its
prior decisions on the subject, it concluded that "pre-emption of the Maine statute would not
further the purpose of ERISA pre-emption." Id. at 8. It further emphasized the requirement that
the state statute must affect the administration of the plan to be pre-empted. Id.
102. Id. at 11.
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ployer only once during its business within the state and that one instance
occurred when it terminated its business or relocated outside of the state.
Thus, there was no danger of continuing and pervasive intrusions.
Most importantly, the state statute did not affect the matters ERISA
sought to regulate. Citing to both the congressional declaration of policy
and statements of the legislative sponsors, the Court outlined the plan activities that ERISA was designed to govern. For example, since the statute
was not addressed to a plan that could "involve administrative activity potentially subject to employer abuse . . . [i]t would make no sense for pre-

emption to clear the way for exclusive federal regulation, for there would be
nothing to regulate."1 3 These last two factors generally thread through the
Court's pre-emption decisions,"° and support the view that wage collection
statutes should continue to be viable remedies despite Section 514 preemption.
State wage collection statutes do not implicate the Congressional purpose for enacting Section 514,05 namely, to have uniformity in the laws
regulating these plans. To run afoul of congressional preference for uniformity, a state must "purport to regulate, directly or indirectly, the terms
and conditions of employee benefit plans ..... ,6 Thus, the state statute
103. Id. at 16.
104. Somewhat different considerations were the basis for the Court's most recent decision.
In Mackey v. Lanier Collection Agency & Serv., Inc., - U.S. -, 108 S.Ct. 2182 (1988), the
Supreme Court held, in a five to four decision, that a Georgia garnishment statute which prohibited garnishment of monies payable by ERISA plans was pre-empted by ERISA even though
invalidating the state statute would adversely affect the benefits paid to participants by an employee welfare benefit plan. The majority did not agree with the petitioners that because of its
impact upon the administration of the plan, the Georgia statute of necessity "relates to" an employee benefit plan. Instead, it found that ERISA specifically permitted actions under these plans
either for benefits or for the more "run-of-the-mill state-law claims such as unpaid rent, failure to
pay creditors, or even torts .
Id. at 2187.
I..."
Since ERISA provides no enforcement mechanism to collect these judgments and the Federal
Rules also look to state remedies, such state remedial statutes are unaffected by ERISA. Thus, if
ERISA leaves attachment statutes undisturbed, garnishment is also permitted.
The Court also found support for its conclusion in ERISA's inclusion of a specific prohibition
on the alienation of pension benefits. Thus, if Congress wished to afford similar protection to
welfare benefits, it could have done so.
The dissent was persuaded that garnishment statutes are pre-empted because they place "substantial and onerous obligation[s]" on the affected plans. Id. at 2192.
105. ERISA § 514(c), 29 U.S.C. § 1144(c) (1982).
106. ERISA § 514(c)(2), 29 U.S.C. § 1144(c)(2) (1982). For example, a state statute that purports to exempt certain employee benefit plans from garnishment is pre-empted because it both
undermines the concept of uniformity of regulation that § 514 was drafted to guarantee as well as
conflicts with the specific provisions of ERISA which permit attachment of employee welfare
benefit plans but restrict such alienations of benefits when employee pension benefits are involved.
Lanier Collections Agency & Serv., Inc. v. Mackey, 256 Ga. 499, 350 S.E.2d 439 (1986), aff'd, U.S.

-,

108 S. Ct. 2182 (1988).
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must impact upon the internal administrative activities of the plan1" 7 or
dictate the method or amount of payments to participants. The state criminal laws that have been challenged in the lower courts do not have such an
effect. 10 8 To the contrary, they provide an additional collection vehicle for
the trustees to obtain the monies that are due the fund.
Alternatively, even if the state statutes do not have the direct result of
assuring that the funds obtain the monies that are due, they can be viewed
as deterrents to employers who might opt for becoming delinquent to an
employee benefit fund rather than incur obligations to other creditors.
Therefore, the activities that the statute seeks to regulate are those of the
delinquent employer who has disregarded its obligation to pay wages and
other fringe benefits, not the functions or activities of the employee benefit

107. The Third Circuit, however, in changing its position in McMahon, 794 F.2d at 108, from
Ambrose, 727 F.2d at 282 n.5, found that the Pennsylvania Wage Collection Law was pre-empted
because it related to an employee benefit plan in that ERISA contains penalties for failure to fund,
procedures for collection of monies and a framework for dealing with a plan termination. The
plaintiffs in the action sought to obtain unpaid wages, fringe benefits and pension plan contributions from the individual corporate defendants under the Pennsylvania state law. The court held
that the "WPCL, as employed by plaintiffs, plainly relates to the Mesta Pension plans and therefore is pre-empted ....
Id. at 106 (emphasis added). Moreover, "[p]laintiffs would be able to
determine the amounts of any recovery under the WPCL only by reference to the benefit plans
and the provisions of ERISA" because the contributions were established by reference to the
funding standards of ERISA and the promised benefits. Id.
Nevertheless, the case is distinguishable from usual collection cases where dollar contributions
set by contract are at issue. In McMahon, the participants were seeking to obtain pension benefits
or contributions from the individual defendants when the pension plan was terminated, and other
fringe benefits (vacation, severance and supplemental unemployment benefits) when the company
was in bankruptcy. Under these facts, the application of the state statute would present pre-emption problems. However, if the participants had sought merely to enforce a contribution to an
active plan, under the test applied in FortHalifax, there would be no pre-emption bar. Nor is the
result changed by reference to the penalties for a breach of the Act's minimum funding requirements. The penalties imposed in the form of excise taxes do little to enrich the corpus of the trust,
and a company's contribution obligation may include not only the amounts necessary to meet
ERISA's minimum requirements, but such additional sums as deemed necessary to provide a
surplus in the event of future adverse financial events.
Finally, state wage collection statutes should not be construed to be applicable to terminated
plans but to ongoing funds. In fact, the prompt utilization of state and federal collection remedies
may avoid plan terminations resulting from shortages of funds. Contra Ambrose, 727 F.2d at 282.
108. For example, when the New York Court of Appeals was faced with the question of
whether ERISA pre-empted state regulation of prepaid legal service plans in Feinstein v. Attorney
Gen., 36 N.Y.2d 199, 326 N.E.2d 288, 366 N.Y.S.2d 613 (1975), it said that the act "may, perhaps, pre-empt the regulation of union prepaid legal services plan, qua plans, but does not reach
the professional licensure and regulation of lawyers, qua lawyers, who would render legal services
under the plans." Id. at 205-06, 326 N.E.2d at 292, 366 N.Y.S.2d at 618.
In the case of state wage collection statutes, the state is seeking to regulate the conduct of
employers, not the manner in which plans operate.
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plan.19 A different result might have been dictated if Congress had intended that the remedies provided by the amendments passed in 1980 be
exclusive,11 o but there is no explicit evidence of that intent in the legislative
history.1 11 Moreover, wage collection statutes do not have an impact on the
"regulatory concerns of ERISA itself."'1 12 Such statutes do not deal with
reporting and disclosure, abuses such as " 'self-dealing, imprudent investing
and misappropriation of plan funds.' -113
Since the statutes do not impose a burden on the plan's administration,
or affect any of ERISA's regulatory concerns,1 14 they do not "relate to" a

109. When Congress passed the Multi-employer Pension Plan Amendments Act in 1980,
Pub. L. No. 98-369, § 306, 98 Stat. 899 (1980), it provided for a federal cause of action to collect
delinquent contributions as well as the mandated remedies that a federal court must grant in such
a case.
Moreover, the legislative history indicates that Congress was acutely aware of the importance
of the timely receipt of contributions, and therefore wanted to simplify the collection process as
well as to provide delinquency disincentives. SENATE COMM. ON LABOR & HUMAN RESOURCES
REPORT on S. 1076, 96th Cong., 2d Sess. 43-44 (1980) [hereinafter LABOR & HUMAN RESOURCES
REP.]; 127 CONG. REC. 23,039 (1980); 127 CONG. REC. 23,288 (1980).
However, there is little indication that Congress sought to eliminate state remedies that would
aid in the collection process. If anything, the indications are to the contrary. In fact, the Senate
Labor and Finance Committees' joint explanation of S. 1076, containing the precursors to 29
U.S.C. §§ 1145 and 1132(g), has a contrary indication. The statement provides:
Under the bill, in the case of a civil action by any person to collect delinquent multiemployer plan contributions, regardless of otherwise applicable law, in which a judgment in
favor of the plan is awarded, the court before which the action is brought must award the
plan (1) the unpaid contributions, (2) interest on the unpaid contributions, (3) an amount
equal to the greater of interest on the unpaid contributions or liquidated damages provided
for under the plan not to exceed 20 percent of the amount of delinquent contributions as
determined by the court. The bill pre-empts any State or other law which would prevent
the award of reasonable attorneys fees, court costs or liquidated damages or which would
limit liquidated damages to an amount below the 20 percent level.
However, the bill does not preclude the award of liquidated damages in excess of the 20
percent level where an award of such a higher level of liquidated damages is permitted
under applicable State or other law. This does not change any other type of remedy permitted under State or Federal law with respect to delinquent multiemployerplan contributions.
126 CONG. REC. 20,202 (1980) (emphasis added).
Moreover, the report of the House Ways and Means Committee concluded that "both Houses
of Congress viewed the enforcement amendments of 1980 as setting forth a floor of Federal remedy in the case of delinquent contributions below which the States could not go but which did not
pre-empt or supersede State remedies that granted greater protection than that contained in
ERISA."
110. Id.
111. Id.
112. Fort Halifax, 482 U.S. at 15 (1987) (citing the legislative history of the Act).
113. Id. (quoting 120 CONG. REC. 29,197, 29,932 (1974) (statement of Sen. Williams)).
114. Therefore, if the statutes have any effect on employee benefit plans, the effect would be
merely tenuous, remote or peripheral. See Shaw, 463 U.S. at 85.
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plan as the Supreme Court has construed that term. 115 Therefore, there is
no need to take the further step of examining the relevance of Section 514's
exception for criminal laws of general applicability. Wage collection statutes aid in the enforcement of employer obligations which Congress has
indicated is a strong priority.' 16 They should not be found to be pre1 17
empted.
c. Stockholder Immunity Statutes and Pre-emption
The New York Court of Appeals used a similar analysis to uphold Section 630 of the Business Corporation Law ("BCL") against an attack on
pre-emption grounds in the case of Sasso v. Vachris." 8 That section of the
BCL provides that if specific procedural steps set forth in the statute are
followed, personal liability can be imposed on the ten largest shareholders
in a closely held New York corporation for the payment of wages which is
115. This is provided, however, that the Court is not persuaded that a state's garnishment
laws should be pre-empted. See Mackey, - U.S. at -, 108 S. Ct. at 2187. Wage collection laws,
which have no impact on internal plan administration, should be immune from a pre-emption
attack.
116. 29 U.S.C. § 1132(g)(2) (1982). The amendment to ERISA provided that the court must
grant the trustees the contributions owed, attorneys' fees, interest, penalties, costs, and any other
relief the court determines to be appropriate.
117. The fact that state wage collection statutes do not, upon careful analysis, pose ERISA
pre-emption problems does not protect all state legislation concerned with creditors' rights from
scrutiny and attack on pre-emption grounds. Even though a statute does not purport to regulate
the internal operations or administration of employee benefit plans or the content of their rules,
that does not relieve the decision maker of the obligation to inquire as to whether the state law
implicates the concerns of § 514 of ERISA or the regulatory concerns of the Act itself. Fort
Halifax, 482 U.S. at 8. Using this analytical framework, state preference laws that mandate the
return of monies paid to the funds by an employer that subsequently become insolvent cannot
stand against a pre-emption challenge. See Sasso, 66 N.Y.2d 28, 484 N.E.2d 1359, 494 N.Y.S.2d
856; see also Note, Pre-emption or Preservation of the State Remedies Under ERISA ? The New
York Court of Appeals Preservesa State Remedy in Sasso v. Vachris, 60 ST. JOHN'S L. REV. 567
(1986).
Unlike wage collection statutes that regulate an employers' conduct, state preference statutes
have a direct and substantial negative effect on the internal operations of employee benefit plans
because the law requires that the plans repay monies that may have already been spent in benefit
payments to the employees of the employer. Moreover, such statutes are in direct conflict with
ERISA's prohibition against the assets of the fund inuring to the benefit of the employer. As such,
the state statute may have a direct negative impact on the fiscal integrity of the fund, and therefore, implicates one of the essential regulatory concerns of the Act. Cf. FortHalifax, 482 U.S. at
15. These laws also pose the threat of conflicting state regulation of the administration of employee benefit plans that § 514 was designed to avoid. Id. at 11. For example, one state may
require that some percentage of monies be returned; some states may mandate that all be returned.
In some states, the relevant period may be four months; in others the statutory period may be
three months. Congressional concerns for uniformity, therefore, clearly come into play in these
instances. Id.
118. 66 N.Y.2d 28, 484 N.E.2d 1359, 494 N.Y.S.2d 856; see also Note, supra note 117, at 567.
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defined to include payments to fringe benefit funds.1 9 No pre-emption was
found by the New York court because Section 630 does not concern itself
with the provision of benefits or the practices relating to the calculation of
benefits. Instead, the statute is remedial in nature providing another enforcement mechanism to the funds to allow them to collect the monies that
the corporation already agreed by contract to pay. Section 630 does not
concern itself with employee benefit plans, but it is a statute that speaks to
0
the degree of stockholder immunity of New York corporations. 12
As such
the "portion of [S]ection 630 that imposes joint and several liability on defendants is a law regulating the employer only, rather than a content-based
' 1
law, regulating the plan, and as such is not preempted [sic] by ERISA."12

119. N.Y. BANKING LAW § 630 (Consol. 1982).
120. Sasso, 66 N.Y. at 34, 484 N.E.2d at 1362, 494 N.Y.S.2d at 859.
121. Id. at 34, 484 N.E.2d at 1363, 494 N.Y.S.2d at 860. It is obvious that the New York
Court of Appeals' analysis utilizes the criteria established by the Supreme Court in Fort Halifax,
and therefore the result reached is consistent with that opinion. Cf 482 U.S. at 23. On the
contrary, in Planned Consumer Mktg., Inc. v. Coats and Clark, Inc., 71 N.Y.2d 442, 522 N.E.2d
30, 527 N.Y.S.2d 185 (1988), the court's analysis was not consistent with the standards established in Fort Halifax. In Planned Consumer Marketing, the issue was whether ERISA's preemption provision prevented the New York courts from granting relief to a judgment creditor
who sought to obtain the turnover of monies alleged to have been fraudulently deposited in an
ERISA plan in violation of various state statutes. (The specific statutes involved were DEBT. &
CRED. LAW §§ 273, 273-a, 274, 276; Bus. CORP. LAW §§ 510, 719; EST. POWERS & TRUSTS
LAW § 7-3.1.) The decision was based on the court's finding that the state statutes in question did
not have as their purpose the regulation of employee benefit funds but the inhibition of money
transfers designed to defraud creditors. The Court took each state statute in seriatim and examined its purpose and effect. In the case of the Debtor and Creditor Law, the court stated that
the statute did not seek to regulate employee benefit plans either directly or indirectly. Instead,
the statute sought to discourage fraudulent transfers and to protect creditors from attempts by
debtors to avoid payment. Similarly, the court found that the purpose of the Bus. CORP. LAW
§ 720 was to redress the improper disposition of corporate assets by its officers and directors, not
the regulation of an ERISA plan or the fiduciary obligations of its trustees. Finally, the EST.
POWERS & TRUSTS LAW § 7-3.1 was also found to have a purpose of preventing creditors from
being defrauded by a debtor's transfer of monies into a trust.
On the surface the decision appears to be correct, but upon reflection, it failed to consider a
number of factors which, if examined, may have supported a different result. If the state statutes
required that funds deposited in an employee benefit plan on behalf of an individual be returned to
the plan sponsor, those statutes would not only be implicating the congressional regulatory
scheme provided in ERISA, but uniformity of that scheme as well. ERISA contains specific provisions which mandate the structure of plans and the technical requirements that must be met.
See, e.g., 29 U.S.C. § 1102-03 (1982). Once the plan or sponsor has complied with those standards, state regulation is precluded. If the plan has violated the standards, then remedial action
must be sought undet the federal law. Even though the plan in question may have complied with
the structural requirements of ERISA, the Act as well as the Internal Revenue Code mandate that
the plan be established'solely for the benefit of participants and beneficiaries. If it is determined
that the plan was established for other purposes, i.e., to defraud creditors, it is possible for the
Service retroactively to disqualify the plan. Cf.Automobile Club v. Commissioner of Internal
Revenue, 353 U.S. 180 (1957), reh'g denied, 353 U.S. 989 (1957). At that point, the assets of the
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The existence of an agreement between the parties requiring the employer to pay fringe benefit contributions12 2 was a significant factor not only
to the Court of Appeals of New York,123 but to other courts when they
decide pre-emption questions.1 24
Thus, the employer's agreement to make contributions to an employee
benefit fund should constitute additional support for a finding that, since
state collection statutes are merely providing an additional enforcement
12
mechanism for a pre-existing contract right, they are not pre-empted. 1
Having assumed an obligation to pay, the employer should not be able to
plan would be available for creditors. To allow the state to interfere with the ERISA jurisdiction
of the IRS over these issues would be too disruptive of the federal scheme. It is not the purpose of
the state statute that is relevant, but the effect of the statute's operation on the plan. Nor can it be
said that the state statutes affect the plan in a peripheral manner. The remedy provided for the
violation of the state statute would remove a substantial portion of the assets of the fund from the
trust. Of course, it could be argued that pre-emption is not triggered because if there was fraud in
the inception, there was no employee benefit plan. Fort Halifax, 482 U.S. at 16. However, this
argument is flawed because there was an ongoing plan for persons other than the owner participant. Thus, the operation of the state statute would violate the anti-alienation of benefits provision of ERISA. The Court, however, did not reach this conclusion on the basis of the strong state
interest involved. However, a strong state interest will not defeat the application of pre-emption
when the application of the statute interferes with the federal regulatory scheme.
122. Even though an agreement to make contributions to fringe benefit funds exists, the
courts will also examine the content of that agreement. For example, the Second Circuit decision
in Stone & Webster Eng'g Corp. v. Ilsley, 690 F.2d 323 (1982) is informative because of the
contrast with Sasso. In lsley, the Circuit Court held that the Connecticut Worker's Compensation statute which required the employer to continue contributions to the medical plan that covered the injured employee was pre-empted because it added an additional statutory requirement to
a private employee benefit plan. Id. at 328. Neither the collective bargaining agreement nor the
medical plan itself required the contributions be made during periods when the employee was
receiving worker's compensation benefits. The Second Circuit, relying on the Supreme Court's
decision in Alessi, found that "[iln response to the threshold question posed by Alessi ... the
private parties in this case did not define Connecticut's continuing contribution requirement as a
nonforfeitable benefit." Id. at 329. Consequently, since the state statute at issue attempted to
augment the obligations of the employer to contribute to the fund and the entitlement of the
employees to benefits beyond those that the plan provided, the statute violated the pre-emption
provision of ERISA.
Even though the Court found that ERISA's pre-emption section prevented the statute's application to employee benefit plans in this case, its analysis also is consistent with the tenets enumerated in Fort Halifax because the statute implicated ERISA's regulatory concerns. Moreover, it
could be argued that the Connecticut statute was also pre-empted by the NLRA, 29 U.S.C. § 158
because it interfered with the agreed upon terms and conditions of employment contained in the
collective bargaining agreement between the parties. See, e.g., San Diego Bldg. Trades Council v.
Garmon, 359 U.S. 236 (1959).
123. Sasso, 66 N.Y.2d 28, 484 N.E.2d 1359, 494 N.Y.S.2d 856.
124. See, e.g., Majestic Housing, 743 F.2d 1341; lsley, 518 F. Supp. 1297.
125. Cf. Mackey, - U.S. -, 108 S. Ct. 2182.
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argue pre-emption of state statutes that assist in the enforcement of that
obligation. 126
d. Suggested Solution
The foregoing discussion reveals that the pre-emption principles applicable to collection cases are the same as those that have been developed in
other areas of employee benefits law. In some instances, however, the results that are dictated by a careful application of those principles differ from
those that have been reached in some of the decided cases. Bright line distinctions cannot be easily made. Nevertheless, it is clear that a careful inquiry into the state statute's impact on: (1) the employee benefit plan; (2)
the underlying regulatory concerns of Congress when it passed the Act; and
(3) the fundamental intent of the pre-emption provision will aid in reaching
a result that is consistent with ERISA's cardinal principle of protecting the
interests of the plan's participants and beneficiaries.
Recognizing that the interpretation of the pre-emption provision can be
crucial to the ultimate question of whether the remedies available to the
trustees in their collection efforts are limited or expanded, the fiduciaries of
employee benefit plans must be willing to pursue all state provided mechanisms even in the face of pre-emption challenges because the law remains
uncertain. What is assured is that, given its decisions to date, the Supreme
Court will likely uphold state statutes that do not implicate any of ERISA's
concerns, but rather assist the trustees in performing their statutory obligations to collect monies that are due to the fund.
If the courts continue to find that state collection mechanisms are preempted, the answer may be for the trustees of employee benefit funds to
collectively propose that another amendment to Section 514 be enacted
which would specifically exclude state wage collection statutes from ERISA's general pre-emption provision. 127
126. It was on the basis of such a rationale that the court in Parnas Corp., 176 Cal. App. 3d

1196, 222 Cal. Rptr. 668, held that the California law (CIVIL CODE § 3111) permitting the fund to
enforce its claim for contributions against a delinquent contractor by placing a mechanics lien on
property on which employees covered by the fund had worked was not pre-empted by § 514. The
court stated that "while ERISA does pre-empt any state interference, directly or indirectly, in
respect of the 'terms and conditions' of employee benefit plans; it does not pre-empt state lawsuits
... to 'enforce' such 'terms and conditions,' and thus recover delinquent contributions." Parnas
Corp., 176 Cal. App. 3d at 1201, 222 Cal. Rptr. at 672 (emphasis in original).
127. ERISA § 514(a)(5)(A), 29 U.S.C. 1144(a)(5)(A) (1982).
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D. Causes of Action After MPPAA
When Congress passed the Multiemployer Pension Plan Amendments
Act ("MPPAA") in 1980, it included two provisions that had a substantial
effect on collection of contributions. First, Section 515 of the Act states
that employers must make their required contributions to multiemployer
funds.12 8 Second, Section 502(g)(2) delineates the remedies that federal
courts must grant to trustees in an action brought under Section 515.129
Both of these legislative changes evince congressional awareness of the importance of contributions to the fiscal soundness of multiemployer funds.
There is little question that the legislature wished to fill the vacuum within
the original statute by creating an ERISA cause of action to collect contributions owed. Moreover, in the course of discussing Section 515, Congress
voiced its displeasure with the Court's entertaining defenses to collection
actions that were extraneous to such litigations.13 0 These defenses would
cause collection litigation to be complex, cumbersome and unnecessarily
time consuming 13 1 and would unduly burden the trustees.
It appeared that the 1980 amendments would allow trustees to obtain
prompt and complete relief under ERISA. Section 301 actions would be
obsolete. Therefore, the employers would not be able to delay the disposition of the matter by raising defenses that were beyond the routine collection issues. 132 Nevertheless, after 1980, employers continued to raise such
defenses. The lower courts, following the lead of the Supreme Court, continued to permit them to do so. As a result, the myth of prompt and expeditious relief for trustees under the new ERISA framework was dispelled
128. Section 515, 29 U.S.C. § 1145 (1982), provides the following:
Every employer who is obligated to make contributions to a multiemployer plan under the

terms of the plan or under the terms of a collectively bargained agreement shall, to the
extent not inconsistent with law, make such contributions in accordance with the terms
and conditions of such plan or such agreement.

Id.
129. 29 U.S.C. § 1132(g)(2) (1982). The amendment to ERISA provided that the court must
grant the trustees the contributions owed, attorneys' fees, interest, penalties, costs, and any other

relief the court determines to be appropriate.
130. SENATE COMM. ON LABOR & HUMAN RESOURCES REP.; 126 CONG. REc. 23,039
(1980); 127 CONG. REC. 23,288 (1980).
131. Id.
132. Such defenses include the statute of limitations or laches; the improper inclusion by the

funds of claims that are based on hours worked by those outside of the bargaining unit covered by
the contract on which the plan's entitlement is based; or utilization of an incorrect rate of contributions.
On occasion, a claim is made by the trustees which is disputed because of a separate agreement
made between the employer and the union, and the union absolves the employer from any obligation to pay on behalf of a specific group of workers. See, e.g., Robbins v. Lynch, 836 F.2d 330
(7th Cir. 1988).
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because litigation dragged on until a number of issues reached the Supreme
Court.
The issues faced by the Supreme Court all involved the impact of the
LMRA upon the trustees' entitlement to collect. The difficulties presented
to the trustees by each of the Court's decisions varies. However, a constant
concern remains that collection litigation is too complex and protracted.
1. Expiration of the Collective Bargaining Agreement
Many defenses raised by the employer presumed the existence of a collective bargaining agreement. However, such agreements are negotiated for
fixed terms and when they expire, the LMRA 313 requires that the parties
maintain the status quo in the terms and conditions of the previous agreement until an impasse in the negotiations is reached.13 1 Included within
this obligation are the provisions of the collective bargaining agreement
mandating that contributions be made to various fringe benefit funds. 135
On occasion, however, employers have refused to pay the monies that the
trustees claim are owing when the contract has expired. When the trustees
have sued, they have been directed by a majority of the courts to seek relief
elsewhere because once the contract has expired, the matter is within the
exclusive jurisdiction of the NLRB. 1 36 This agency must determine as a
preliminary question when and if the parties have reached impasse pursuant
to established principles of labor law. 1 37 Absent a finding by the Board
concerning the date that impasse occurred, the court cannot determine
38
what amounts, if any, are owed.1
133. 29 U.S.C. §§ 141-69 (1982).
134. LMRA § 8(d), 29 U.S.C. § 158(d) (1982). Moreover, a change in the terms and conditions of employment by an employer prior to the parties reaching an impasse would constitute a

violation of § 8(a)(5) of the LMRA, 29 U.S.C. § 158(a)(5).
135. See American Dist. Co. v. NLRB, 715 F.2d 446 (9th Cir. 1983); Stone Boat Yard v.
NLRB, 715 F.2d 441 (9th Cir. 1983); Capitol City Lumber Co. v. NLRB, 721 F.2d 546 (6th Cir.

1983), cert. denied, 465 U.S. 1291 (1984).
136. 29 U.S.C. § 160 (1982); see infra notes 147-55 and accompanying text.
137. Although not usually discussed in cases examining the effect of contract expiration on
the trustees' entitlement to collect contributions, another issue presented when a collective bargaining agreement expires is whether the employer can legally pay monies to a multiemployer
fund without violating § 302(c)(5) of the LMRA, 29 U.S.C. § 186(c)(5). See R.V. Cloud Co. v.

Western Conference of Teamsters' Pension Fund, 566 F. Supp. 1426 (N.D. Cal. 1983). That
section requires that monies be paid pursuant to a writing. However, other documents such as
trust agreements can form the basis of the payment even if the contract itself has expired. See
Doyle v. Shortman, 311 F. Supp. 187 (S.D.N.Y. 1970).

138. New Bedford Fisherman's Welfare Fund v. Baltic Enter., Inc., 813 F.2d 503 (Ist Cir.
1987); U.A. 198 Health & Welfare Fund v. Rester Refrigerator Serv., 790 F.2d 423 (5th Cir.
1986); Office Employees Ins. Trust Fund v. Laborers Funds Admin. Office, 783 F.2d 919 (9th Cir.
1986).
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Moreover, if the trustees attempted to base their claim of jurisdiction on
ERISA Sections 515139 and 502(g), 1" the statutory language would present
a bar to their action because it states that an employer that has an obligation to contribute to a multiemployer plan "shall. . .make such contributions" consistent with the terms of the plan or the collective bargaining
agreement. 14 1 Because of ERISA's language and the legislative history of
Section 515, the majority of appellate courts considering this issue decline
to find that federal courts have jurisdiction to determine the question. 142
The Supreme Court resolved the issue of contract expiration in Laborers
Health & Welfare Plan Trust Fund v. Advanced Lightweight Concrete Co. 143
when it denied the trustees' claim for monies due after the contract terminated. To reach its conclusion, the Court had to subordinate Section 515 of
ERISA to the principles of the LMRA. The trustees argued that the same
considerations which persuaded Congress to grant district courts jurisdiction to determine claims of failure to contribute during a contract term
were equally applicable to the post expiration period, and that the Board
remedies available were inadequate. 1 Yet, the Court remained convinced
"that Congress' intent is so plain that policy arguments of this kind must be
addressed to the body that has the authority to amend the legislation, rather
'
than one whose authority is limited to interpreting it."145
Moreover, although it previously had found that deferral to the NLRB
was not required,14 6 in this instance the Court held that such deference to
the Board was required. 47 The issues presented when trustees base their
claims on an expired contract are more complex than the usual collection
139. 29 U.S.C. § 1145 (1982).
140. 29 U.S.C. § 1132(g) (1982).
141. 29 U.S.C. § 1145 (1982).
142. See New Bedford Fishermen's Welfare Fund, 813 F.2d at 505; Moldovan v. Great Atl. &
Pac. Tea Co., 790 F.2d 894, 900-01 (3d Cir. 1986); UA. 198 Health & Welfare, 790 F.2d at 426;
Laborers Health Welfare Trust Fund v. Advanced Lightweight Concrete Co., 779 F.2d 497, 504
(9th Cir. 1985).
143. - U.S.
144. Id. at -,

-,

108 S. Ct. 830 (1988).
108 S. Ct. at 837.

145. Id. The Court, however, did question the nature and the severity of the claimed "gap"
that would be created if the courts were barred from granting relief after the contract expired.
Since post-contract expiration delinquencies were not raised as a problem before Congress, there
was a question of whether the matter was of "serious magnitude." Id.

146. Kaiser Steel Corp. v. Mullins, 455 U.S. 72 (1982).
147. LaborersHealth & Welfare, - U.S. at -,108 S.Ct. at 834. The Court also pointed to
the difference between the language used in § 515 and that of § 4212(a) of ERISA which defines
the phrase "obligation to contribute" for purposes of withdrawal liability. Id. In the latter section
Congress stated that the employer's obligation to contribute could arise because of a contract or
contracts or alternatively the duty placed upon it by the labor management relations law. The
legislature, therefore, was aware of the distinct nature of the sources of the employer's obligation.
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Id.

see also
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LaborersHealth & Welfare,
Id.; see also

-
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See supra
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negotiations, it is unlikely that the trustees alone can do so. But they would
have to make such a determination in order to insulate the fund against the
payment of benefits when no contributions could be collected.
Even though enforcing the employer's obligation in the courts would
facilitate the funding of the plan and would confer additional protection on
beneficiaries, there are compelling reasons to support the Supreme Court's
deferral to the Board on questions of impasse and alleged violations of the
employer's duty to bargain in good faith. The judicial doctrine of pre-emption in labor relations is long standing' 5 4 and has served the industrial and
labor relations community well. For the most part, the courts are illequipped to judge whether an employer has committed an unfair labor
practice by unilaterally changing a term or condition of employment prior
to impasse. Absent a clear congressional mandate, the courts should be
reluctant to create exceptions to the pre-emption doctrine even though the
collection of monies to support employee benefit plans is an important
155
goal.
It may well be that the long-term interests of participants are best served
when labor and management interests are protected in a forum that has
been accepted by both segments of the labor management community, i.e.
the NLRB. Moreover, the trustees are not without recourse because they
have a remedy distinct from Section 515 of ERISA. 5 6 They can bring an
unfair labor practice charge before the Board claiming that the employer, in
violation of its obligation to maintain the status quo, has unilaterally ceased
to make its contributions to the fund.15 7

154. San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236 (1959); Garner v. Teamsters
Local 776, 346 U.S. 485 (1953).
155. It is interesting to note, however, that the Supreme Court did not evidence a reluctance
to permit the federal courts to determine whether a contract provision violated § 8(e). See Kaiser
Steel Corp. v. Mullins, 455 U.S. 72 (1982).
The Ninth Circuit also refused to accept the argument that in a case involving the validity of
the employer's withdrawal from a multiemployer bargaining unit the determination was within
the exclusive jurisdiction of the Board because it necessitated the "identification of an appropriate
bargaining unit." Instead the court found that the federal district court had jurisdiction to determine the union's § 301 action. Since the issue required a decision as to the termination of a
contract the federal court also had jurisdiction. Electrical Workers Local 532 v. Brink Constr.
Co., 825 F.2d 207, 212 (9th Cir. 1987).
156. 29 U.S.C. § 1145 (1982).

157. If the trustees are relegated to their remedy at the Board, they are also bound by the
LMRA's six month statute of limitations, LMRA § 10(b), 29 U.S.C. § 160(b) (1982). It may be
possible, however, for the Board to consider a failure to pay contributions as a continuing violation, but such a course of action would not necessarily permit the trustees to collect monies payable more than six months before the charge was filed. Another problem facing the trustees at the
Board is that they are not in control of the prosecution of the matter because the General Counsel

of the Board holds the discretion to proceed on a charge.
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In addition, when the contract expiration occurs, unless the trustees receive a memorandum signed by the employer extending the expired agreement, the trustees may be able to treat the contract expiration as the
triggering of extended coverage under the provisions of the Consolidated
Omnibus Reconciliation Act ("COBRA"). 15 If the trustees trigger the extended coverage provisions, then they can provide extended medical coverage to the employees for which premiums will be submitted to the plan
directly by the employees. 159 If the employer subsequently pays its contrithe fund may be in a position to
butions to the fund for the same period,
160
return the employee contributions.
The alternative to extending coverage, terminating coverage and the allowance of a self-pay provision, 161 should be used sparingly by the trustees.
Their primary and overriding obligations are to the participants. Terminating the participant's coverage even with a self-pay option places the onus on
the participants rather than on the fund. Moreover, such an action will have
an unsettling impact on the employees, increasing the potential for an adverse effect on the ongoing negotiations. Since members of the board of
trustees will be most familiar with the circumstances surrounding negotiations in the industry in which they serve as labor and management representatives, they can anticipate those negotiations that will likely result in
serious deadlocks between the parties. It is in such highly charged situations that refusals by the employer to pay contributions will occur, and it is
to these cases that extreme action by the trustees should be restricted.
158. ERISA §§ 601-07, 29 U.S.C. §§ 1161-67 (1986 & Supp. IV 1986). The Internal Revenue Service in its proposed regulations on COBRA interprets a qualifying event to include a strike

or a walkout thus mandating extended coverage. 14 Pens. Rptr. (BNA) 780 (1987).
159. ERISA § 602, 29 U.S.C. § 1162 (1982 & Supp. IV 1986).
160. There is, however, a possibility that the return of monies paid by the employees to the
fund may be considered a prohibited transaction. On the other hand, an analogy can be made to
the return of employer contributions under ERISA § 403 when an overpayment has been made.
See infra notes 234-35 and accompanying text.
161. The problems presented to pension plan trustees differ from those of welfare plans. In
the former, if the plan is a defined benefit plan, a short term delinquency may have a minimal
effect on the participant's ultimate benefit because the promised pension is accrued over a substantial period of time. A defined contribution plan is more problematic because monies paid by the
employer are directly credited to the account of the participant whose ultimate benefit will be
determined by the sum of the contributions made. A welfare plan, however, will be most directly
impacted by delinquencies because large reserves are the exception. The plan is dependent on
current inflows of capital to pay benefits. Thus, participants in a welfare fund with large accounts

receivable are the most at risk.
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Voidable Contracts -

Pre-hire Agreements

Although a contract termination is disruptive, the trustees have the advantage of advance notice of the existence of a potential problem. However,
if the trustees base a claim for contributions on a pre-hire agreement that
did not ripen into a binding contract,' 6 2 their position is more difficult.
First, the trustees have paid benefits on the basis of what they reasonably
believed was a valid collective bargaining agreement.16 3 Secondly, this assumption has to be made because the trustees are in no position to ascertain
whether the union has in fact sought to attain or succeed in attaining major-

ity status. Finally, when the trustees learn that their assumption is incorrect, they can only act prospectively. They cannot recapture monies
already dispensed or eligibility credit already granted.
When the lower courts were faced with defenses involving a pre-hire
agreement in collection cases, they expressed three different views.' 64 The

162. Pre-hire agreements occur because the practical realities of the construction industry
make it difficult for unions and employers to rely on the representation procedures of the LMRA,
29 U.S.C. §§ 159-69 (1982), for organizing and granting recognition to the union representing a
majority of the employees. Congress recognized the unique problems of the industry when it
passed § 8(f) in 1959 which permits the employer to enter into a collective bargaining agreement
with a union prior to its hiring any construction workers. The law regarding pre-hire agreements
was revised by the NLRB when it decided the case of John Deklewa & Sons, 282 N.L.R.B. 184
(1987) in which it held that an employer repudiation would not be effective before the expiration
of the contract absent a representation election. Since that decision, two courts have refused to
apply the Board's new rule retroactively. Construction Indus. Welfare Fund v. Jones, 672 F.
Supp. 291, 292 (N.D. Il1. 1987); Pension Fund v. American Fire Protection, 127 L.R.R.M. (BNA)
2419 (D. Md. 1988). However, the Third Circuit held that the Board could apply the rule announced in Deklewa retroactively. Iron Workers Local 3 v. N.L.R.B., 128 L.R.R.M. (BNA) 2020
(3d Cir. 1988).
163. In the normal course of business, the union will furnish copies of collective bargaining
agreements to the fund office. The plan will then initiate its collection procedures to begin securing contributions that are payable, and paying benefits to eligible participants. In fact, once the
trustees receive notice of the existence of a collective bargaining agreement requiring payment to
the various funds by the signatory employer, they could be subject to claims that they breached
their fiduciary duties if they refused to pay benefits to participants and their families on the
ground that the contract may be subject to subsequent attack. Therefore, the trustees are bound
to enforce the contract upon which their claim to contributions is based, and a failure to obtain
the monies claimed could adversely affect the fund. See Gould v. Lambert Excavation, Inc., 870
F.2d 1214 (7th Cir. 1989).
164. One group of decisions refused to enforce the agreement's terms until the union established its majority status, reasoning that until that. time, the contract did not mature into an
enforceable collective bargaining agreement. Carpenters Health Benefit Fund v. Copes & Smith,
Inc., 3 Employee Benefits Cas. (BNA) 2460 (N.D. Tex. 1982); Carpenters Health Fund v. Copes
& Smith, Inc., 3 Employee Benefits Cas. 2460 (BNA) (N.D. Ca. 1981); Operating Eng'rs Pension
Trust v. Beck Eng'g & Surveying Co., 746 F.2d 557 (9th Cir. 1984); Chicago Dist. Carpenters

MARQUETTE LAW REVIEW

[Vol. 72:349

Supreme Court, however, in McNeff v. Todd 165 held that a union could
enforce a pre-hire agreement under Section 301 even though it had not attained majority status. As a preliminary matter, the Court reviewed the
development of the pre-hire agreement and its prior decisions on the issue. 166 It concluded that since pre-hire agreements undercut the Section 7
rights of employees, it must be clear that the agreements were voluntary
and voidable.1 67 The Court had no difficulty, however, finding that the employer "accepted the benefits of the prehire [sic] agreement and misled the
union of its true intentions never to fulfill its contractual obligations."16' 8 In
concluding that the agreement was enforceable, the Court stated "it strains
both logic and equity to argue that a party to such an agreement can reap
its benefits and then avoid paying the bargained-for consideration ...
Having had the music, [i.e., stable labor costs, labor peace and use of the
hiring hall] he must pay the piper."16' 9
Although McNeff involved union enforcement of the agreement, its
holding would be equally applicable to the trustees as third party beneficiaries. 170 By deciding as it did, the Court shielded the trustees from incurring liability for disposing of plan assets by paying benefits to the delinquent
employer's employees without being able to obtain the contributions due
because the union failed to obtain majority status. Nor could the trustees
cure the underlying problem of the contract's validity because they could
not control the union. Thus, the McNeff decision properly enables the
trustees to carry out both of their ERISA-imposed obligations to pay bene-

Pension Fund v. Sorensen, 2 Employee Benefits Cas. (BNA) 2037 (N.D. Ill. 1981); Baton Rouge

Bldg. & Constr. Trades Council v. E.C. Schafer Co., 657 F.2d 806 (5th Cir. 1981).
Another view was that the contract was fully enforceable on the grounds that the employer

had the benefit of knowing its labor costs and having labor peace on the work site. Therefore, the
employer could not be permitted to accept the benefits of the contract without honoring its con-

comitant obligations. Trowel Trades Employees Co. Health & Welfare Trust v. Nezelek, Inc., 645
F.2d 322 (5th Cir. 1981); Contractors Health & Welfare Plan v. Associated Wrecking Co., 638
F.2d 1128 (8th Cir. 1981); Chicago Dist. Council Carpenters Pension Fund v. Skrede, 542 F.
Supp. 634 (N.D. Il1. 1982); Painters Local 49 Welfare Trust v. Richerson Painting Co., 2 Employee Benefits Cas. (BNA) 2200 (W.D. Tenn. 1981).

The third view found the agreement enforceable until one of the parties manifests its desire to
void the agreement. In effect, this view would enforce the agreement retroactively, but not prospectively. Washington Area Carpenters' Welfare Fund v. Overhead Door Co., 681 F.2d 1 (D.C.

Cir. 1982).
165. 461 U.S. 260 (1983).

166.
167.
168.
169.
170.
1984).

Id. at 265-69.
Id. at 269.
Id. at 270.
Id. at 271.
Contractors Health & Welfare Plan v. D.A. Construction Co., 725 F.2d 460 (8th Cir.
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fit claims of those participants whom the trustees reasonably believe are
eligible and to preserve the corpus of the fund for all participants. Therefore, it does not surface the latent tension between these two fiduciary obligations because the Court protected the trustees' right to enforce the terms
of a pre-hire agreement on which they had relied.
3.

Illegal Contract Provisions -

Hot Cargo Clauses

The decision that can cause the greatest conflict between the trustees'
otherwise dovetailing duties to the corpus and the participants of the plan is
KaiserSteel Corp. v. Mullins. 7 1 In that case, the Court carved an exception
into the broad principle of Lewis v. Benedict Coal Corp. 172 which holds that
defenses against the union party to a collective bargaining agreement are
not available to defeat the trustees' claim for contributions. The question
raised in Kaiser was whether an employer who was sued for claimed delinquent contributions could defend the action on the grounds that its promise
to pay, contained in the collective bargaining agreement, was illegal under
the antitrust and labor laws. The contract required Kaiser to contribute to
the plans at stated rates for each ton of coal obtained from any other producer for use or sale by Kaiser if the other producer made no contributions
on said coal to the UMW funds. 173 The Court held that "an agreement
linking contribution to purchased coal, if illegal, is subject to the defense of
illegality" 17 4 and it distinguished Benedict Coalbecause there was no allegation in that case that the employer's promise itself was illegal and
175
unenforceable.
Unlike its deference to the NLRB in Labor Health & Welfare Plan
Fund v. Advanced Lightweight Concrete Co.,' 1 76 the Court in Kaiser refused
to apply the doctrine of NLRB primary jurisdiction. In the Court's view,
the language of Section 8(e) 17 7 "strongly implies that a court must reach the
merits of an illegality defense in order to determine whether the contract
clause at issue has any legal effect in the first place."' 17 8 Finally, the Court
turned its attention to Section 515 of ERISA and its legislative history because that section was passed shortly after the appellate court decided Kaiser. Even though the Court was mindful of the congressional desire to
171.
172.
173.
174.
175.
176.
177.

455 U.S. 72 (1982).
361 U.S. 459 (1960).
Kaiser, 455 U.S. at 74-75.
Id. at 82.
Id. at 83.
- U.S. -, 108 S. Ct. 830 (1988); see supra notes 143-51 and accompanying text.
29 U.S.C. § 158(e) (1982).

178. Kaiser, 455 U.S. at 84.
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eliminate those defenses and claims from collection litigation that were unrelated to the plan's entitlement to monies, the language of the statute "explicitly requires employers to contribute to pension funds only where doing
so would not be 'inconsistent with law.' ,,179 The Court found that to give
the section any other reading would require the assumption that "Congress
implicitly repealed the antitrust laws, the labor laws, and any other statute
which might be raised as a defense to a provision in a collective bargaining
agreement .... "0 Neither the statute itself nor the legislative history
supports any such implication of a repeal."'
Even though the result reached by the Court can be justified because of
the strong labor policy involved and the congressional indications that ERISA was not intended to supersede any other federal law,"8 2 the decision
imposed additional burdens on trustees. ERISA requires trustees to enforce
the fringe benefit terms of the contract between the union and the employer
as well as to pay benefits based on the employer's agreement to make those
contributions. The Kaiserholding eliminates the trustees' right to collect if
their claim is based on a hot cargo provision.18 3 But how are the trustees to
make such a determination? They are not equipped to scrutinize the legalities of contract clauses upon which their collection claim arises. Nor are
they able to evaluate the numerous contract provisions forming the basis of
accounts receivable of a multiemployer plan after those contracts are negotiated and before benefit payments are made. Until the matter is judicially
concluded, the trustees may be expending large sums of money in benefit
payments that may not be recouped.' 84
Kaiser also impedes efficient and expeditious resolution of collection litigation. When an employer raises an issue such as the validity of a contract
clause under the LMRA, the case becomes more complex than a mere collection action. 185 Consequently, the lower court will require more extensive
179. Id. at 87-88. Moreover, according to the Court, the legislators did not indicate that all
defenses should be eliminated, only those that were "'unrelated and extraneous.' " Id. at 88.

180. Id. at 88.
181. The dissent would have read the statute to relieve an employer of plan obligations "only
when the payment at issue is inherently illegal - for example, when the payment is in the nature
of a bribe." Id. at 92 (Brennan, J., dissenting) (emphasis in original).
182. ERISA § 514(d), 29 U.S.C. § 1144(d) (1982 & Supp. 1986).

183. See 29 U.S.C. § 158(e) (1982).
184. The parties may agree to raise contributions at the next negotiations, but there is no

guarantee of that result.
185. See Laborers Health & Welfare Fund v. Advanced Lightweight Concrete Co., 484 U.S.

239 (1988).
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proof and legal argument. In the interim, the fund is deprived of the use of
186
the monies claimed.
Moreover, Kaiser has encouraged employers to press defenses to the
trustees' claims,1 8 7 and lower courts to entertain the defenses to the point at
which the courts are able to determine if the contractual promise made is
itself illegal and thus void ab initio. To the extent that Kaiser protracts
collection litigation, it increases the pressure on the trustees to protect the
fiscal integrity of the funds.18 8 In order to accomplish such protection, the
trustees should limit their benefit liability to plan participants employed by
the delinquent employer. Benefit cutbacks are therefore likely and the ultimate losers are the participants.1 89
186. Even though interest may be assessed, there may be opportunity costs that interest payments alone will not compensate. However, if the remedies provided by ERISA § 515 are applied,
including the penalty, it is more likely that the fund will be made financially whole. The question
remaining in such cases is whether the debt arose out of a delinquency as contemplated by the
statute, i.e., a failure or refusal to pay a sum due, or whether there is a dispute between the parties
which once resolved will require the payment of certain monies to the fund. If it is determined
that a dispute rather than a delinquency existed, the remedies of ERISA § 515 may not be
available.
187. For example, in a number of cases the employer has raised the defense of fraudulent
inducement or duress. See supra notes 73-75 and accompanying text. These contractual defenses
have not met with success because there is no question concerning the legality of the contribution
itself. Kaiser Steel Corp. v. Mullins, 455 U.S. 72 (1982); Southern Cal. Clerks Pension Fund v.
Bjorklund, 728 F.2d 1262 (9th Cir. 1984). Under traditional contract principles, the contract is
not void but merely voidable. J. CALAMARI & J. PERILLO, THE LAW OF CONTRACTS §§ 9-8, 923 (3d ed. 1987); 1 S. WILLISTON, WILLISTON ON CONTRACTS 35-36 (3d ed. 1963); 12 S. WILLISTON, WILLISTON ON CONTRACTS 332-41 (3d ed. 1963); 13 S. WILLISTON, WILLISTON ON CONTRACTS 772-76 (3d ed. 1963). Therefore, until the employer repudiates the agreement, its terms
are enforceable.
Similarly, when the defense is that the trust does not comply with the requirements of the
LMRA's § 302(c)(5), 29 U.S.C. § 186(c)(5) (1982), the Court merely points to the existence of the
statutory remedy contained in the LMRA's § 302 to cure any alleged structural violations and
requires that the employer utilize those mechanisms already provided rather than basing its defense to collection litigation on such objections. See supra note 78 and accompanying text.
Related to LMRA's § 302 is the claim that there was an oral agreement between the parties
which substantially modified the employer's obligation to make contributions to the funds. Based
on the language of the statute and the congressional intent behind its passage, the courts uniformly have refused to permit an employer to rely on such a defense and have enforced the contract as written. Maxwell v. Lucky Constr. Co., 710 F.2d 1395, 1398 (9th Cir. 1983); Waggoner v.
Dallaire, 649 F.2d 1362, 1369 (9th Cir. 1981).
188. For a contrary view, see Denying the Illegality Defense: An EnigmaticApproach to the
DelinquentPension Fund Contribution Problem, 34 STANFORD L. REv. 221 (1981).
189. Multiemployer medical or vacation plans are most at risk because they are not funded
and may have only limited reserves. If claims are paid on behalf of active employees of an employer that has not paid its contributions, there will be less available for the remaining participant
pool.
Multiemployer pension plans will also be affected but less immediately. Defined benefit plans
can pass on such losses in contributions receivable to the remaining contributing employers.
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A Suggested Alternative: Judicial Creativity

Given these developments, it is unlikely that courts will refuse to permit
employers to raise collateral defenses to the claims of trustees' 90 even
though ultimately dismissed defenses result in delay and complication.
Many courts have indicated a degree of skepticism concerning the employer's motives because the timing of the employer's objections. 19 a It is
common to find that years have elapsed between the time of the alleged

occurrence or violation of the law and the actual voicing of the claim or
defense by the employer. 192 Frequently, the first time any complaint is
made about the matter occurs when, in accordance with their ERISA responsibilities, the trustees are seeking payment of money due to the fund. 193
In such circumstances, reasonable suspicions are understandable if not necessarily justified. Although it would be inappropriate to deny the employers
a legitimate defense against the trustees' claim, the issue should be
presented in a timely fashion. Unless it relates directly to the trustees'
claim, a short statute of limitations should be used.
At present, the courts apply the most appropriate state statute of limitations not only to the trustees' suit under Section 301,19' but to the defenses
raised by the employer. Some courts utilize the state's contract statute of
limitations' 9 5 while others use a shorter three-year statute applicable in
wage collection cases. 196 However, both of these limitations periods are too

Thus, the adverse effect on plan participants can be limited. If delinquencies are widespread,
however, the potential for required reductions in the rates of accrual applicable to participants
increases. Defined contribution plans will be least effected because participants are credited with
monies paid by their employer into the plan. If no monies are paid, then the participant receives
no new additions to his or her account.
190. Some deterrence may be provided by Rule 11 of the Federal Rules of Civil Procedure.
For an overview, see Vairo, Rule 11: A CriticalAnalysis, 118 F.R.D. 189 (1988).
191. E.g., SASMI v. Commercial Roofing & Sheet Metal Fund, 665 F.2d 1218 (D.C. Cir.
1981); Chicago Dist. Council of Carpenters Pension Fund v. Dombrowski, 545 F. Supp. 325
(N.D. Ill. 1982); Hammond v. Freiburger Excav. Co., 3 Employee Benefits Cas. (BNA) 2196
(S.D. Iowa 1982).
192. See, e.g., supra notes 164-67 and accompanying text.
193. ERISA § 404, 29 U.S.C. § 1104 (1982). If a participant is unable to qualify for a benefit
because of the trustees' failure to collect employer contributions, they would be personally liable
for the benefits he or she would have received but for their breach. Rosen v. Hotel & Restaurant
Pension Fund, 644 F.2d 592 (3d Cir. 1981).
194. See, e.g., Central States S.E. & S.W. Areas Pension Fund v. Kraftco, Inc., 799 F.2d
1098, 1108 (6th Cir. 1986); O'Hare v. General Marine Transp. Corp., 740 F.2d 160, 167 (2d Cir.
1984).
195. O'Hare, 740 F.2d at 167.
196. Connors v. Consolidated Coal Co., 866 F.2d 599 (3d Cir. 1989); Byrnes v. DeBolt
Trans., Inc., 741 F.2d 620 (3d Cir. 1984); Teamster Pension Fund v. Tinney Delivery Serv., Inc.,
732 F.2d 319 (3d Cir. 1984).
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long if applied to the employer's defenses of fraud, duress, or a structural
violation of Section 302(c)(5) of the LMRA. The national policy favoring
the fiscal integrity and soundness of employee benefit plans1 97 as well as
congressional preference for quick and expeditious resolution of these cases
is clear.19 8 Therefore, the courts should be willing to assist the trustees to
perform their duties by exercising creativity in utilizing the shortest statute
of limitations available in the jurisdiction which can be applied to such
claims made by the employer.
If, however, the employer's defense arises out of an alleged failure of the
labor organization to meet the requirements of the LMRA, a six-month
statute should be applicable.1 9 9 The application of a short statute of limitations will accommodate the employer's interest in raising valid defenses. At
the same time, by forcing the employer to promptly raise any issues that
may negate its obligation to the fund, it will shorten the period during
which the plan would routinely pay or accrue benefits in reliance upon the
employer's promise to pay contributions to fund those benefits.
E.

JudicialRemedies

1. Personal Liability of Corporate Officers
Aside from the defenses that may be raised, the trustees must also be
concerned with being able to enforce the judgment once it is finally obtained. 2" An underlying problem, of which Congress was aware, is that by
the time collection litigation is resolved, the debtor may have insufficient
assets to pay a judgment.2"' It therefore becomes necessary to seek payment from solvent sources. Some courts have been responsive to the trustees' claims by imposing personal liability on corporate officers and
shareholders without finding it necessary to resort to the established common law theories that have been used to support a piercing of the corporate

197. ERISA § 2, 29 U.S.C. § 1001, 126 CONG. REc. 23,039 (1980); 126 CONG. REC. 23,288

(1980).

198. SENATE COMM. ON LABOR & HUMAN RESOURCES REP. ON S. 1076, 96th Cong. 2d
Sess. 43-44 (1980); CONG. REC. 23,039 (1980); 126 CONG. REC. 23,288 (1980).

199. LMRA § 10(b), 29 U.S.C. § 160(b) provides for a six month statute of limitations applicable to unfair labor practice charges. The Supreme Court has applied this limitation period to
duty of fair representation cases because of their similarity to unfair labor practices. DelCostello v.
Int'l. Bhd. of Teamsters, 462 U.S. 151 (1983). It would therefore be appropriate to extend the
same treatment to defenses based on alleged unfair labor practices in collection cases.
200. The remedies that must be included within a judgment are prescribed by ERISA
§ 502(g)(2), 29 U.S.C. § 1132(g)(2) (1982).

201. See supra note 198.
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veil.2 °2 These courts have relied primarily on the similar language used by
Congress in the definition of "employer" 2 3 or "person" 2° in both the Fair
Labor Standards Act ("FLSA") and ERISA. 20 5 Thus it is reasoned that
"Congress intended that the ERISA definition of 'employer' be interpreted
in a manner consistent with the interpretation of the FLSA definition of
'employer' under which courts have imposed individual liability. ' 20 6 Consequently, it is argued that under appropriate, narrow circumstances, Con20 7
gress approved the imposition of individual liability on owner-managers
of corporations under ERISA, even if piercing the corporate veil would ordinarily be inappropriate.20 8
202. Amalgamated Ins. Fund v. Danin, 648 F. Supp. 1142 (D. Mass. 1986); United Ass'n of
Journeymen and Apprentices of the Plumbing & Pipefitting Indus., Local 276 v. Babbit & Simmons, Inc., No. 84-1537 (D. Mass. 1986); Upholsterer's Int'l Union Fund v. Pontiac Furniture
Inc., 647 F. Supp. 1053 (C.D. Ill. 1986); Massachusetts State Carpenters Pension Fund v. Atlantic
Diving Co., 635 F. Supp. 9 (D. Mass. 1984); Rubenstein v. Tri-State Transp., Inc., 6 Employee
Benefits Cas. (BNA) 2372 (D. Mass. 1984); Alman v. Servall Mfg. Co., 6 Employee Benefits Cas.
(BNA) 2031 (D. Mass. 1984). But see Massachusetts Laborers' Health & Welfare Fund v. Starrett Paving Corp., 845 F.2d 23 (1st Cir. 1988); Alman v. Danin, 801 F.2d I (Ist Cir. 1986).
203. Employer is defined in ERISA to include "any person acting directly as an employer, or
indirectly in the interest of an employer, in relation to an employee benefit plan .... ERISA
§ 3(5), 29 U.S.C. § 1002(5). The FLSA definition is "any person acting directly or indirectly in
the interest of an employer in relation to an employee ...." 29 U.S.C. § 203(d).
204. The term "person" is defined in § 3(9) of ERISA to be "an individual, partnership, joint
venture, corporation, mutual company, joint-stock company, trust, estate, unincorporated association, association, or employee organization." 29 U.S.C. § 1002(9). The FLSA definition is "an
individual, partnership, association, corporation, business trust, legal representative, or any organized group of persons." Id. at § 203(a).
205. Danin, 648 F. Supp. 1142; Babbitt & Simmons, No. 84-1537; Upholsterer'sInt'l Union,
647 F. Supp. 1053; Massachusetts State CarpentersPension Fund, 635 F. Supp. 9; Rubenstein, 6
Employees Benefit Cas. (BNA) 2372. But see Starrett Paving Corp., 845 F.2d 23 (1st Cir. 1988)
where the court indicated that despite the similar language and purpose of the two statutes they
should not be given a similar interpretation. Although the Court assumed without deciding that
the owner of the corporation is an employer, he is not the employer that is obligated to make
payments to the fund. Danin, 801 F.2d at 4.
206. Donovan v. Agnew, 712 F.2d 1509, 1514 (1st Cir. 1983).
207. Even if the facts justified piercing the corporate veil under the common law, holding
officers and directors personally liable for corporate debts is a departure from traditional doctrine
which would impose liability on shareholders but not officers. 1 W. FLETCHER, CYC. CORP. § 41
(Perm. ed. 1983). However, when closely held corporations are the employer contributors to the
funds, the "hybrid" doctrine that would permit holding officers and directors liable in some circumstances may have some meaning.
208. Danin, 648 F. Supp. 1142; Babbitt & Simmons, Inc., No. 84-1537; PontiacFurniture,647
F. Supp. 1053; Atlantic Diving Co., 635 F. Supp. 9; Rubenstein, 6 Employees Benefit Cas. (BNA)
2372; Alman, 6 Employees Benefit Cas. (BNA) 2031 (D. Mass. 1984). For a discussion of the
traditional doctrine of piercing the corporate veil, see W. FLETCHER, supra note 207.
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a. Factors Used
The factors used by these courts in assessing whether the circumstances
presented were "appropriate" are: significant ownership interest by the corporate officer; control of significant aspects of the corporation's day-to-day
functions by such officer, including actions on behalf of the corporation
with respect to the employee benefit fund; and performance of the decisionmaking process in continuing the operation of the corporation despite financial adversity during the period when contributions are claimed.2 °9 Other
courts rely solely on wage collection statutes which impose personal liability on officers and/or shareholders of corporations, but the issue of preemption of these statutes remains.210 More conservative courts will require
proof that piercing of the corporate veil would be justified under traditional
corporate law principles.2 11
2.

Limited Acceptance

To date, the view of the federal district courts of Massachusetts 21 2 that
the corporate entity provides only a permeable membrane allowing access

209. See supra note 208. Contra Solomon v. Klein, 770 F.2d 352 (3d Cir. 1985).
210. See supra notes 90-92 and accompanying text.
211. Scarborough v. Perez, No. 87-5511 (6th Cir. 1989); International Bhd. of Painters v.
George A. Kracher, Inc., 856 F.2d 1546 (D.C. Cir. 1988); Solomon, 770 F.2d 352; Laborers
Clean-Up Administration Fund v. Uriarte Clean-Up Serv., Inc., 736 F.2d 516 (9th Cir. 1984);
Operating Eng'rs Pension Trust v. Reed, 726 F.2d 513 (9th Cir. 1984); I.A.M. Nat'l Pension Fund
v. Wakefield Indus., Inc., 699 F.2d 1254 (D.C. Cir. 1983); Laborers' Pension Fund v. Litgen
Concrete Cutting & Coring Co., 709 F. Supp. 140 (N.D. Ill. 1989); Solomon v. R.E.K. Dress, 670
F. Supp. 96 (S.D.N.Y. 1987); Solomon v. Laranne Sportswear Corp., 648 F. Supp. 407 (E.D.N.Y.

1986).
Another theory used to obtain payment establishes the allegedly new employer as the alter ego
of the signatory employer. In order to determine if an employer is an alter ego of another employer the following factors are examined: "'the interrelation of operations, common management, centralized control of labor relations, and common ownership.'" Shelton v. Hawaii
Carpenters' Pension Funds, 674 F. Supp. 791, 795 (D. Haw. 1987) (quoting Gateway Structures,
Inc. v. Carpenters 46, 779 F.2d 485, 489 (9th Cir. 1985)); see, e.g., Carpenters Local 1846 v. PrattFarnsworth, Inc., 690 F.2d 489 (5th Cir. 1982), cert. denied, 464 U.S. 432 (1984), reh'g denied,
696 F.2d 996 (5th Cir. 1985) (en banc); Board of Trustees Container Mechs. Welfare & Pension
Fund v. Universal Enter., Inc., 5 Employee Benefit Cas. (BNA) 1199 (S.D. Ga. 1983); Asbestos
Workers Local 53 Pension Fund v. Insul-Contractors, Inc., 5 Employee Benefit Cas. (BNA) 1316
(E.D. La. 1983); Baker v. Caravan Moving Corp., 561 F. Supp. 337 (N.D. II. 1983).
212. It is interesting to note that the development of this line of cases is in the jurisdiction
that previously was enforcing a wage collection statute which accomplished the same goal, i.e.,
personal liability of officers. However, when the state's highest court declared that the statute was
pre-empted by ERISA, an opening was created that is now being filled by the lower federal courts
in the state. Federico, 383 Mass. 485, 419 N.E.2d 1374. See discussion of Federico, supra notes
93-97 and accompanying text.

MARQUETTE LAW REVIEW

[Vol. 72:349

to the assets of corporate officers has not received wide acceptance. 21 3 The
reluctance of other courts to follow Massachusetts' lead arises from their
refusal to depart from long established principles of corporation law which
are designed to provide a limitation on liability, 2 4 and have made the adoption of that form of business organization a desirable one. 15 Moreover, the
approach used by the Massachusetts courts not only underplays the lack of
any legislative history in its support, but also overlooks the absence of any
statutory cause of action to collect contributions in the original statute.
Surely, if Congress wished to assure the payment of monies due by going so
far as to impose personal liability on corporate officers and shareholders
when ERISA was enacted it would not have left a glaring gap in its enforcement scheme by failing to include a statutory cause of action to obtain a
judgment in the first instance.
The minority view granting trustees access to the personal assets of corporate officers will aid the trustees in their collection efforts because they
can more easily negotiate and obtain a prompt settlement of their claims.
Nevertheless, the trustees should recognize that their primary source of revenue is the corporation. a 6 In the long term, it is in the best interest of the
fund to oppose the judicial imposition of personal liability on corporate officers because to do otherwise in the absence of clear statutory language or
213. In fact, the only other courts that have adopted the analysis of the district courts of
Massachusetts are Gambino v. Index Sales Corp., 673 F. Supp. 1450 (N.D. Ill. 1987); Building
Trades United Pension Trust Fund v. Peters, No. 85C-1391, slip op. (E.D. Wis. 1987); Upholsterer's Int'l Union v. Pontiac Furniture, Inc., 647 F. Supp. 1053 (C.D. I11. 1986). Cf. Mason
Tenders District Council Welfare Fund v. Dalton, 648 F. Supp. 1309 (S.D.N.Y. 1986) (in which
the court imposed personal liability). The individual in question had agreed to be personally liable
by contract but the court nevertheless indicated its agreement with existing authority holding
officer/shareholders liable. See generally Note, InterpretingERISA: Corporate Officer Liability
for Delinquent Contributions, 1986 DUKE L.J. 710 (1986).
214. Cf. Hansen v. Huston, 841 F.2d 862 (8th Cir. 1988) in which the court stated that "state
law doctrines of corporate autonomy may be disregarded when the corporate form is being used to
defeat the ends of federal law .
Id. at 864.
I..."
215. For example, in a slightly different context the First Circuit refused to hold the shareholders and corporate officers personally liable for withdrawal liability payments under MPPAA
finding that these individuals did not fall within the statutory definition of employer, and therefore, liability could not be imposed unless circumstances would permit piercing of the corporate
veil under traditional common law concepts. The court specifically refused to adopt the "economic reality" test to determine the identity of the employer as is used under the FLSA.
DeBreceni v. Graf Bros., 828 F.2d 877 (1987), cert. denied, - U.S. -, 108 S. Ct. 1024 (1988).
216. Since a surety was not found to be an employer under ERISA, it had no obligation to
pay the fund for contributions due from a subcontractor. The court found that the insurance
company was not signatory to the collective bargaining agreement, and that the bond was issued
in order to protect the general contractor not the subcontractor. Giardiello v. Balboa Ins. Co.,
837 F.2d 1566 (11th Cir. 1988); see also Xaros v. U.S. Fidelity & Guaranty Co., 820 F.2d 1177
(I1th Cir. 1987).
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legislative history will precipitate a lack of uniformity of application among
various jurisdictions. A solution may be found in either a judicial or statutory reversal of holdings that state wage collection statutes are preempted. 17 These state statutes, for the most part, have the same effect as
the judicial imposition of individual liability, and, in fact, many of those
statutes specifically so provide. 1 8
If a corporation decides to incorporate in a jurisdiction having such legislation, generally it is a business decision voluntarily made by the principals of the corporation. Therefore, it will be less likely that an officer of a
corporation would actively attempt to thwart efforts to obtain a collective
bargaining agreement obligating that corporation to contribute to multiemployer funds solely because of the potential of personal liability. However, if
courts impose personal liability on a case-by-case basis, the choice of the
jurisdiction for incorporation of a business cannot include any allowance
for such potential personal liability of the corporate officers and shareholders. Removal of certainty and predictability undercuts a knowing, voluntary choice. Once such knowledgeable decision-making is denied, employer
resistance to becoming involved with multiemployer plans increases because
of the specter of personal liability.
F. Inadequacies of Litigation
As previously mentioned,2 1 9 collection litigation frequently forces trustees to face competing obligations. On the one hand, they have been admonished against making the employee receipt of benefits contingent upon the
receipt of contributions from the employer. Thus, if an employee performs
services covered by the collective bargaining agreement, that employee
must be credited by the employee benefit plan for that service for purposes
of accruing eligibility for plan benefits. On the other hand, an employer's
failure to pay contributions for an extended period of time will have an
impact on the funding of the plan and its fiscal soundness. The combination of the employer's failure to pay its share of the monies necessary to
fund the benefits and the plan's obligation to continue to provide benefit
coverage to employees can result in the depletion of the assets of the fund.
Such depletion will ultimately affect the availability of future benefits to
participants. Although the trustees may be vigorously pursuing the remedies available to them, the prudent requirements of ERISA demand that the
217. See supra notes 93-127 and accompanying text.
218. See supra note 81.
219. See, e.g., supra notes 71-72 and accompanying text.
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trustees determine at what point benefits must be terminated pending the
resumption by the employer of its payment obligations.
1. A Case Study
Such a decision was faced by the trustees of the Teamsters Central
States Health and Welfare Fund. After attempts to collect proved fruitless,
the trustees suspended benefits to employees of the delinquent employer.
Their decision impacted approximately 20,000 fund participants. A suit
was commenced by the affected participants who sought restoration of their
benefits.2 2 ° Plaintiffs claimed that the trustees had breached their fiduciary
duties by denying their benefits because of the fund's inability to collect
employer contributions. The case was ultimately settled, 22 ' and the terms
of the settlement agreement may provide some guidelines for future cases.
The parties agreed that the employer would have to be delinquent for
non-payment of contributions for at least forty-five days before the termination of employee benefits and that prior to this termination, the trustees
must notify the affected employees. Two such notifications would be undertaken - one, thirty days before the termination, and another, immediately
prior to this suspension of benefits.
The concept of notification is not new. It is derived from the trust law
requirement that the beneficiary be notified by the trustee of a failure to
obtain trust assets.222 At the end of the notification period, the employees
would be given the opportunity to pay for their own benefits so that there
would be no lapse in coverage. If the trustees were subsequently able to
collect from the delinquent employer, any premiums paid to the fund by the
employees would be reimbursed to them by the fund. 223 The concept of
self-payment to obtain extended coverage for benefits has been subsequently
codified in COBRA. 22 4 COBRA permits employees, who have been terminated, laid off, or who have their hours reduced, to continue to enjoy plan
coverage by paying the costs for that coverage directly to the plan. 2 5
2.

Possible Solution

COBRA does not apply to pension plans or other types of employee
benefit plans. It only applies to employee medical benefit plans. Neverthe220.
221.
222.
223.
224.
225.

Adams v. Robbins, 4 Employee Benefit Cas. (BNA) 1331 (N.D. Ill. 1982).
13 Pens. Rptr. (BNA) 463 (1986).
G. BOGERT, supra note 29, § 961.
13 Pens. Rptr. (BNA) 463 (1986).
ERISA §§ 601-07, 29 U.S.C. §§ 1161-67 (1982 & Supp. 1986).
Id. at § 603(2), 29 U.S.C. § 1163 (1982).
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less, the concept of direct payment to insure continuity of eligibility for
active employees, despite employer delinquencies, is one that may provide a
workable solution to the trustees' predicament of having to include the active employees of delinquent companies as eligible for benefits as well as
protect the corpus of the fund from depletion. If reimbursement of the employees could occur through either employer payment of delinquent contributions to the fund, or employer payment directly to the employee, all
parties would be made whole.
III.

RETURN OF CONTRIBUTIONS

A.

The Course to Follow

Even when the trustees do not encounter impediments to the collection
of monies that are due to the fund, they may nevertheless have to decide the
most prudent course of conduct when a request is made by an employer for
the return of contributions that were made because of a mistake on the
employer's part. The trustees' problem is particularly acute because Subsection 403(c)(1) of ERISA22 6 contains a general prohibition against any of
the assets of a plan inuring to the benefit of an employer. However, the
general prohibition as originally enacted was subject to a number of specific
exceptions.2 2 7 One exception would permit the refund of employer contributions if the monies had been contributed to the plan as a result of a mistake in fact.2 28 In such circumstances, the statutory prohibition would not
prevent the plan from returning those contributions within one year of their
being made.22 9 As a result of ERISA's exclusion from the listed exceptions
of contributions made because of a mistake in law and its mandate that
action on a request for a refund be taken within the statutory period,2 3
there was litigation over the issue of whether a particular payment was

226. 29 U.S.C. § 1103(c)(1) (1982). The section provides in relevant part: "The assets of a
plan shall never inure to the benefit of any employer and shall be held for the exclusive purpose of
providing benefits to participants in the plan and their beneficiaries and defraying reasonable expenses of administering the plan."
227. One example is ERISA § 4044(d), 29 U.S.C. § 1344 (1982), which permits residual assets of defined benefit plans to revert to the employer upon plan termination; asset reversion has
been the subject of controversy. See, eg., Mead Corp. v. B.E. Tilley, - U.S. _, 109 S. Ct. 2156
(1989); Blessit v. Retirement Plans for Employees of Dixie Engine Co., 848 F.2d 1164 (1Ith Cir.
1988); Wilson v. Bluefield Supply Co., 819 F.2d 457 (4th Cir. 1987).
228. ERISA § 403(c)(2), 29 U.S.C. § 1103(c)(2) (1982).
229. Id.
230. See, eg., Bacon v. Wong, 445 F. Supp. 1189 (N.D. Cal. 1978).
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and the question of the timeli-

1. 1980 Amendments
The 1980 MPPAA amendments 233 made no change in the existing statutory language of Section 403(c)(2)(A), but Congress added a new subdivision to be applicable only to multiemployer plans. This provision states
that contributions made to a multiemployer plan as a result of either a mistake of law or fact may be returned to an employer without running afoul
with Section 403(c)(1)'s prohibition 234 if the return is accomplished within
six months after the plan administrator makes a determination that such a
mistake occurred.2 35
Despite the legislature's removal of the distinction between mistakes of
law and fact and its extension of the limitations period applicable to a refund from a multiemployer plan, the question of whether an employer has a
right to bring a cause of action against the fund if the trustees refuse to
grant an application for the return of monies mistakenly paid remains one
that continues to occupy the attention of courts.2 36
231. See Crews v. Central States, S.E. & S.W. Areas Pension Fund, 788 F.2d 332 (6th Cir.
1986); Martin v. Hamil, 608 F.2d 725 (7th Cir. 1979).
232. See Reuther v. Trustees of Passaic and Bergen County Welfare Fund, 575 F.2d 1074 (3d
Cir. 1978).
233. The Multiemployer Pension Plan Amendments Act of 1980, Pub. L. 96-364, Title IV, 94
Stat. 1296 (1980). It was designed to correct a number of serious problems that had surfaced in
the insurance provisions of Title IV as they applied to multiemployer funds.
234. As part of the comprehensive amendment package addressed to Title IV of the ERISA,
was the addition of subdivision (ii) to § 403(c)(2)(A) which provided: "(ii) [M]ade by an employer
to a multiemployer plan by a mistake of fact of law ....
paragraph (1) shall not prohibit the
return of such contribution or payment to the employer within 6 months after the plan administrator determines that the contribution was made by such a mistake."
29 U.S.C.
§ 1 103(c)(2)(A)(ii) (1982). Since no change was made to ERISA § 403(c)(2)(A)(i), single employer plans are governed by the constraints contained in the original Act.
235. ERISA § 403(c)(2)(A)(ii), 29 U.S.C. § 1163(c)(2)(A)(ii) (1982 & Supp. 1986).
236. E.g., Dumac Forestry Servs., Inc. v. Int'l Bhd. of Electrical Workers, 814 F.2d 79 (2d
Cir. 1987); Dime Coal Co., Inc. v. Combs, 796 F.2d 394 (11th Cir. 1986); Award Serv., Inc. v.
Northern Ca. Retail Clerks Pension Trust Fund, 763 F.2d 1066 (9th Cir. 1985); Peckham v.
Painters Union Pension Fund Trustees, 719 F.2d 1063 (10th Cir. 1983), modified, 724 F.2d 100
(10th Cir. 1983). For a discussion of the cases and the jurisdictional theories utilized by the
courts, see Note, An Employer's Implied Cause of Action for Restitution Under Section 403 of
ERISA, 54 FORDHAM L. REV. 225 (1985).
In the recent case of South Central United Food & Commercial Workers Unions v. C & G
Markets, Inc., 836 F.2d 221 (5th Cir. 1988), the court did not find it necessary to determine if the
employer had a private right of action to recover mistakenly made contributions because the employer's claim was made by way of a set-off in an action initiated by the trustees to collect monies
due from the company. In such limited circumstances, the court held that the employer could
offset the monies mistakenly paid against the claimed delinquency. However, as to the interest
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What Standard Should Be Used?
a. Arbitrary and Capricious

Since most courts are able to find a jurisdictional basis for such employer suits, the next question is whether an enforceable right to return of
monies was created by Section 403(c)(2)(A) of ERISA. There has been general agreement that the section is permissive only.23 7 Since the statute gives
the trustees the authority to return monies to the employer but does not
require that they do so, the court must then formulate a standard of review
to evaluate the decision made by the trustees on the application of an employer for return of monies.2 38
Whenever the trustees exercise discretion, given the fiduciary constraints under which they must act pursuant to ERISA,2 39 their conduct is
reviewable by a federal court. While some courts rely on general equitable
principles24 or the more recent federal fiduciary standard 24 1 as the yardstick against which trustee decisions are measured, others use the arbitrary
24 3
and capricious standard 242 which had strong roots in benefit denial cases
arising under Section 302(c)(5) of the LMRA. 2" Despite the standard's
foundation in benefit cases, courts transferred it to fiduciary cases involving
owed by the employer, the calculation of interest due should be made prior to applying the offset.
Id. at 225.
Another option is to rely on the equitable principles that are contained in the federal common
law. Soft Drink Indus. Local Union No. 744 Pension Fund v. Coca-Cola Bottling Co., 679 F.
Supp. 743 (N.D. Il1. 1988). "Equity provides the proper mediation between the principles embodied in the refund section and the overall command to which it is an exception." Id. at 751.
237. Dumac ForestryServs., Inc., 814 F.2d 79; Teamsters Local 639 Trust v. Cassidy Trucking, Inc., 646 F.2d 865 (4th Cir. 1981); Trustees of the Central Cal. Produce Worker's Trust Fund
v. Acosta, 6 Employee Benefit Cas. (BNA) 2697 (N.D. Ca. 1985); Peckham, 719 F.2d 1063; R.V.
Cloud Co. v. Western Conf. of Teamsters Pension Trust Fund, 566 F. Supp. 1426 (N.D. Ca.
1983); Crown Cork & Seal Co. v. Teamsters Pension Fund, 549 F. Supp. 307 (E.D. Pa. 1982),
aff'd, 720 F.2d 661 (3d Cir. 1983); Fuller Cinder Co. v. Central States Pension Fund, 2 Employee
Benefit Cas. (BNA) 2458 (E.D. Mich. 1982).
238. Dumac Forestry Servs., Inc., 814 F.2d 79; Struble v. New Jersey Brewery Employees'
Welfare Trust Fund, 732 F.2d 325 (3d Cir. 1984); Peckham, 719 F.2d 1063; see Cassidy Trucking,
646 F.2d 865; Acosta, 6 Employees Benefit Cas. (BNA) 2697; R. V Cloud, 566 F. Supp. 1426
(N.D. Cal. 1983); Fuller Cinder,2 Employees Benefit Cas. (BNA) 2458.
239. ERISA § 404(a)(1), 29 U.S.C. § 1104(a)(1) (1982).
240. See Award Serv., Inc. v. Northern Cal. Retail Clerks, 763 F.2d 1066, 1069 (9th Cir.
1985); Chase v. Trustees of W. Conf. of Teamsters Pension Trust Fund, 753 F.2d 744, 749-50 (9th
Cir. 1985), cert. denied, 479 U.S. 1007 (1986); Peckham, 719 F.2d at 1066; Cassidy Trucking, 646
F.2d at 868; Acosta, 6 Employees Benefit Cas. (BNA) 2697; R. V Cloud, 566 F. Supp. 1426; Fuller
Cinder, 2 Employees Benefit Cas. (BNA) 2458.
241. ERISA § 404(a)(1) (1982); Struble, 732 F.2d 325.
242. Dumac Forestry Servs., 814 F.2d 79; Peckham, 719 F.2d 1063.
243. See supra note 242.
244. 29 U.S.C. § 186(b)(5) (1982).
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varied subject matter.2 4 5 For example, the Second Circuit adopted this criterion in reversing the district court's decision in Dumac Forestry Services,
Inc. v. InternationalBrotherhood of Electronic Workers.24 6 In that case, the
district court had relied on federal common law principles of equity in requiring the trustees to offset the employer's overpayment against future
contributions24 7 because it was persuaded that since both parties contributed to the error, the equitable balance tipped in favor of the employer.2 48
Since equitable principles required the offset, the district court held that it
was not necessary to reach the question of whether the trustees' policy was
arbitrary.24 9
Disagreeing with the lower court that Section 403 (c)(2)(A)(ii)2 50 placed
an affirmative obligation on the plan to return monies to the employer, the
Second Circuit found such an interpretation was contrary to the plain language of the statute, which is permissive. 2 1 Thus "[a] refund incontravenby a
tion of the trustees' rule cannot be awarded unless supported
252
determination that the refund policy is arbitrary and capricious.
The Second Circuit's use of the arbitrary and capricious standard evidences the traditional reluctance of courts to substitute their judgment for
that of the fiduciary,2 5 3 provided that the trustee's action could be shown 25to4
have a rational basis, i.e., the trustee could not be arbitrary or capricious.
This standard was undercut substantially by the Supreme Court in Firestone
245. E.g., Peckham, 719 F.2d 1063; Fuller Cinder, 2 Employee Benefit Cas. (BNA) 2458;
Talarico v. United Furniture Workers Pension Fund A, 479 F. Supp. 1072 (D. Neb. 1979).
The district court in Airco Indust. Gases, Inc. v. Teamsters Pension Trust Fund, 668 F. Supp.
893 (D. Del. 1987), aff'd in part, vac. in part & remanded, 850 F.2d 1028 (3d Cir. 1988), ordered
the partial return of contributions even though the trustees' decision was not arbitrary and capricious because the court found that a limited waiver had occurred in the fund's no refund policy for
overpayments made between January 1981, and April 1983, based upon the fund's admission that
its no refund policy was not in effect when the employee's request for a refund was made.
246. 814 F.2d 79 (2d Cir. 1987).
247. Dumac Forestry Services v. International Bhd. of Elec. Workers, 637 F. Supp. 529
(N.D.N.Y. 1986).
248. Id. at 533.
249. Id.
250. 29 U.S.C. § 1103(c)(2)(A)(ii) (1982).
251. Dumac, 814 F.2d at 82.
252. Id. After further proceedings in the lower court, it held that the employer failed to meet
its burden of proof that the plan's three year limitation rule was arbitrary and capricious. The
court found the rule to be based on actuarial factors and seemed to protect the fund's fiscal integrity. 9 Employees Benefit Cas. (BNA) 1271 (N.D.N.Y. 1988).
253. See, e.g., McDaniel v. National Shopmen Pension Fund, 820 F.2d 407 (9th Cir. 1987);
Riley v. MEBA Pension Trust, 570 F.2d 406 (2d Cir. 1977); Gomez v. Lewis, 414 F.2d 1312,
1313-14 (3d Cir. 1969); Danti v. Lewis, 312 F.2d 345 (D.C. Cir. 1962); cf.United Mine Workers
of America Health & Retirement Funds v. Robinson, 455 U.S. 562 (1987).
254. See supra note 251.
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Tire & Rubber Co. v. Bruch 5 In Firestone Tire, the Supreme Court held
that under ERISA federal courts can review trustee benefit determinations
de novo. The Court did acknowledge an exception to the general rule, however, when the plan documents permitted the trustees to exercise discretion
in the formulation and interpretation of benefit rules.
It seems, therefore, that since ERISA Section 403(c)(2)(A)(ii) allows the
trustees to exercise discretion in returning contributions, Firestone Tire supports the conclusion that the arbitrary and capricious standard is the correct one to be used in these cases.
b. ERISA FiduciaryStandard
Since Firestone Tire provides additional support for the adoption of the
arbitrary and capricious standard, the proposition that ERISA's fiduciary
standard 256 should be the one used by the courts in contribution refund
cases is further weakened. The Third Circuit in Struble v. New Jersey Brewery Employees' Welfare Fund25 7 chose the fiduciary standard prior to the
Supreme Court's decision in Firestone Tire. In Struble, a group of retirees
sued the employer trustees of a jointly administered fund. When the insurance carrier that was contracted to provide medical benefits to the participants of the fund returned premiums, the employer trustees insisted that the
monies be used to reduce their obligation to contribute to the fund rather
than to keep the monies in the fund to provide benefits to retirees. The
court found that the fiduciary requirements of Section 404(a)(1) 258 were applicable in this situation as well as those involving a fiduciary's failure25 to
9
collect or to notify employees of their employer's failure to contribute.
Utilizing the ERISA fiduciary standard rather than the arbitrary and
capricious threshold can result in a different outcome for the trustees when
their determination is challenged in court. Since courts agree that Section
403(c)(2)(A)2 6 ° permits the trustees to refuse to return monies to the employer,2 6 1 it would seem difficult for an employer to establish a breach of
fiduciary duties under ERISA Section 404(a)(1) 26 2 if the monies mistakenly
paid by the employer are kept in the employee benefit fund to be available

255.
256.
257.
258.
259.
260.
261.
262.

U.S. -, 109 S. Ct. 948 (1989).
ERISA § 404(a)(1), 29 U.S.C. § 1104(a)(1) (1982).
732 F.2d 325 (3d Cir. 1984).
29 U.S.C. § 1 104(a)(1) (1982).
Struble, 732 F.2d at 333.
29 U.S.C. § 1103(c)(2)(A) (1982).
See supra notes 226-32 and accompanying text.
ERISA § 404(a)(1), 29 U.S.C. § 1104(a)(1) (1982).
-
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for investment and for benefit payments. 26 3 Thus, since the plan will have
additional funds, the participants and beneficiaries will ultimately be the
recipients of the employer's inadvertent largess. Section 404(a)(1) 2 6 does
not contain any reference to a trustee's affirmative duty toward employer
contributors. To the contrary, the section places obligations on trustees directed solely to the protection of the interests of participants and beneficiaries. Such interests would be furthered by the plan's obtaining additional
funds265 which can then be used either to augment the existing benefit

schedule or to provide a cushion against unanticipated shortfalls in contributions. Moreover, if a large amount of money is mistakenly paid, and
fewer claims for benefits have been made to the plan, the employer may
ultimately benefit by having its contribution obligation reduced in the next
collective bargaining agreement. Nonetheless, since trusts are creatures of
equity, the courts should not permit them to retain monies to which they
have no legal entitlement unless they can prove that the retention of the
mistaken contributions would not be a windfall to them.
c. Avoiding Unjust Enrichment
The arbitrary and capricious standard requires that the trustees have a
rational basis for their determination to return monies claimed by the employer. Since the standard requires this showing, it is less likely that the
trust would be unjustly enriched. It should not be sufficient merely to allege
that the participants and beneficiaries would be better served by having additional funds available for the provision of their benefits. Instead the trustees should have to demonstrate a rational basis for their refusal to return
the monies founded in the administrative requirements of the plan. For
example, it has been recognized that a return of contributions would not be
appropriate if it would have an unfavorable effect on the fiscal integrity of
the fund, as when the benefit payments made to the work force of the em263. Id.
264. Id.
265. The plan's actual experience in the payment of benefits may be substantially different
than was assumed when the contribution rates were established. If the plan must pay more than
anticipated because of unexpected increases in medical costs, for example, and the employers'
obligations to make contributions are at a fixed rate, the plan may have to operate at a deficit until
additional monies can be collected. In such a situation, the trustees of the plan could not unilaterally increase the contributions that the employers must pay over the rates provided in the collective bargaining agreement. Professional Adm'rs, Ltd. v. Kopper-Glo Fuel, Inc., 819 F.2d 639 (6th
Cir. 1987). However, if the plan has obtained a large overpayment, it might not be necessary to
seek an increase in the employer's rate of contribution provided the rise in benefit payments is of a
temporary duration. On the other hand, if the plan's experience in benefit payments is less than
was projected, it will build up a surplus which can be used along with any overpayments received
either to reduce the rate of contributions or to increase the benefit schedule.
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ployer far outweigh the monies contributed. 6 6 In such a circumstance, it
may well be that a return of contributions would also constitute a breach of
fiduciary duties because such an action would adversely impact upon the
other participants and beneficiaries of the fund.
Even though utilization by the courts of the fiduciary standards of ERISA would be appropriate because the disposition of plan assets is generally
governed by these provisions, the arbitrary and capricious standard effects a
more equitable balancing of the parties' interests.2 67 No matter which standard a particular court may use, however, the trustees would be well advised to adopt a policy that provides for the procedures to be utilized when
a request for return of contributions is received by the fund, as well as a
limitation period after which a claim will be barred. Such a policy should be
reasonably related to the administrative needs of the fund and should reflect
a careful analysis not only of the collection practices of the fund but the
assumptions used by the plan's advisors in making cash flow projections.
Once such a procedure is in place, the trustees are in a better position to
defend any denials of employer requests regardless of the standard of review
that is adopted by the courts.
IV.

CONCLUSION

The survival of employee benefit funds depends upon employer contributions. It is not surprising, therefore, that the obligation of trustees to
obtain monies due trust funds predated ERISA. Although ERISA codified
much of the common law of trusts, it also greatly increased the degree and
the specificity of regulation of trustee conduct. With these changes have
come a wide range of problems for trustees.
When contributions are collected routinely, there is little cause for concern because monies are available for the payment of benefits and for investments. The stability and integrity of the corpus of the trust are not
jeopardized by such expenditures because expected cash flows are
maintained.
266. Chase v. Western Teamsters Pension Fund Trustees, 753 F.2d 744 (9th Cir. 1985);
Peckham v. Painters Union Pension Fund Trustees, 719 F.2d 1063 (10th Cir. 1983); Crown Cork
& Seal Co. v. Teamster Pension Fund, 549 F. Supp. 307 (E.D. Pa. 1982), aff'd, 720 F.2d 661 (3d

Cir. 1983); see also Teamsters Local 639 Trust v. Cassidy Trucking, Inc., 646 F.2d 865 (4th Cir.
1981).
267. Although the arbitrary and capricious standard may be harder for the trustees to meet in

these cases, its advantage is that the court generally gives greater deference to the decisions of the
trustees and will not substitute its judgment for that of the trustees provided there is a reasonable
basis for the action taken. However, if a fiduciary standard is applicable, the court will be free to
conduct a de novo hearing on the trustee's action.
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By approving audit procedures to assure compliance with contractual
obligations and by removing the need to resort to contract preconditions to
sue, the courts have expedited the collection process. As a result, the accumulation of large employer indebtedness is avoided. It is only when employer indebtedness is permitted to mount because of delays in the
collection process that the trustees' obligation to pay benefits to the participant/employees of that employer and their responsibility to protect the
corpus of the trust begin to diverge. In order to protect all plan participants' entitlement to benefit payments, the trustees must take action to terminate coverage of the employees of the delinquent employer. Although
the final decision that the trustees must make is preordained, the point at
which benefit coverage terminates is not.
To the extent that courts follow the lead of Schneider and CentralStates
in enabling the trustees to resolve disputes more quickly, they will reduce
the potential conflict between the trustees' competing obligations. The
goals of ERISA will therefore be served. On the other hand, when it is
necessary to accommodate competing national policies as embodied in the
labor laws and other federal statutes, judicial restrictions should be placed
on the employers' ability to raise those issues as defenses in collection cases
by imposing a short statute of limitations.
For their part, the trustees, in order to minimize the effects of long delays in the collection of monies claimed to be due on the fund's fiscal soundness, should fully explore extending the type of self-pay options contained
in COBRA to other employee benefit funds. Offering a self-pay option not
only would avoid claims of improper dissipation of trust assets but would be
more beneficial to participants than total benefit termination.
Similarly, courts should analyze state statutes providing trustees with
causes of action against delinquent employers more thoroughly to ascertain
their impact on plan administration. These statutes augment and compliment the trustees' arsenal of weapons against employers who fail or refuse
to pay monies due the fund. They do not interfere with the operation of the
plans. To invalidate them on the basis of pre-emption hinders rather than
aids the funds and is contrary to ERISA's goal of protecting the fiscal integrity of employee benefit plans. If the courts, however, persist in applying
pre-emption, a legislative solution should be pursued.
Finally, in those instances when excess monies are paid to the plans, the
courts should continue to apply the arbitrary and capricious standard to
determine if the trustees improperly refused to exercise their discretion to
return monies to the employer.

