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THE IMPACT OF THE SINGAPORE CONVENTION ON THE DEVELOPMENT OF NON-
ADJUDICATIVE FORMS OF INTERNATIONAL DISPUTE RESOLUTION

doi:10.1017/amp.2021.32

By Andrea Schneider*

The impact of the Singapore Convention might affect both state and companies’ behaviors even
more than encouraging mediation. We have had for a long time the phrase “bargaining in the
shadow of the law,”' and then more recently, in particular when we look at international invest-
ment, it is bargaining in the shadow of international arbitration.” We know that a dispute could end
up in arbitration and therefore impact behaviors before that. I want us to think about what bargain-
ing might look like in the shadow of mediation.’

* Professor of Law and Director of the Dispute Resolution Program, Marquette University Law School.

! Robert H. Mnookin & Lewis Kornhauser, Bargaining in the Shadow of the Law: The Case of Divorce, 88 YALE L.J.
(1979).

2 Jill 1. Gross, Bargaining in the (Murky) Shadow of Arbitration, 24 HARV. NEGOT. L. REV. 186 (2019); Jill I. Gross,
Negotiating in the Shadow of Adhesive Arbitration, in THE NEGOTIATOR’S DESK REFERENCE (Chris Honeyman &
Andrea Kupfer Schneider eds., 2017).

3 Andrea Kupfer Schneider & Nancy A. Welsh, Bargaining in the Shadow of Investor-State Mediation: How the Threat of
Mediation Will Improve Conflict Management, UNIV. ST. THOMAS L.J. (forthcoming); Nancy A. Welsh & Andrea K.
Schneider, The Thoughtful Integration of Mediation into Bilateral Investment Treaty Arbitration, 18 HARV.
NEGOT. L. REv. 71 (2013).
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Mediation is not going to establish law in the same way that arbitration and litigation have prece-
dential value or persuasive value. But when countries and investors both know that mediation is the
next process that they will take advantage of, we can consider what is the trickle-down effect, in
terms of those conversations that are had between governments and investors as disputes arise.

I. CONCERNS WITH MEDIATION

I will start at the outset with some of the bad news. The Singapore Convention is obviously not
going to alleviate the problems that have been tracked by the World Bank and others in terms of
securing foreign direct investment. There will still be a political cost to settling disputes voluntar-
ily. Whether it is for a particular agency or for a national government, the political cover that coun-
tries are able to use when they say they have been forced to pay out to an investor, perhaps against
their will, is still not going to be provided in mediation.

The incentives for agencies in government could well be different as well between the national
versus local level, or between national agencies with different portfolios, like customs versus
investment. There are going to be different incentives for those agencies. Often, you are going
to have state or local regulatory agencies, who are the ones actually driving the dispute, in partic-
ular by a regulation they have imposed.” They are going to have a different incentives in terms of
staying in power or demonstrating that they are taking care of their citizens, compared to the federal
or national government that has, in fact, encouraged the investment in the first place.

Mediation will require coordination between those agencies promoting investment and those
agencies that are regulating the investors. That coordination, in some ways, will be even more
heightened in a mediation process where the real goal is to get everyone in the room to talk
about what is happening on the regulatory side and the finance side, versus who in the legal depart-
ment might be pursuing mediation before it hits arbitration.

Mediation, by itself, is not going to solve those problems. It may provide a better process for
resolving these disputes. And the push to think about various processes may help manage those
differing incentives in terms of how different agencies, government officials, both local and
national, get rewarded for effectiveness in their behavior in promoting and monitoring foreign
direct investment.’

II. SOCIALIZING MEDIATION AS NORMAL

The good news, however, is that we can “socialize companies to use mediation.”® The Singapore
Convention normalizes mediation and socializes both companies and governments to use media-
tion. This socialization then gives us far more ability to be creative in non-consensual dispute res-
olution mechanisms even before we get to mediation. As others have noted on the panel already, it
is not just lawyers that we are talking about, who may have gone to law schools rife with alternative
dispute resolution classes and mediation clinics. It is really a question of how we are socializing our
clients, our government officials, and everyone in the understanding of these new process possi-
bilities. There are four points regarding the impact of normalizing mediation.

4 Roberto Echandi, The Debate on Treaty-Based Investor-State Dispute Settlement: Empirical Evidence (1987 2017)
and Policy Implications, 34 1CSID REV. 32 (2019).

3 See Susan D. Franck, Using Investor-State Mediation Rules to Promote Conflict Management: An Introductory Guide,
29 ICSID R. - FOREIGN INV. L.J. 66, 70 (2014).

© Mark Califano remarks, ASIL Panel on The Singapore Convention on Mediation and the Future of Appropriate Dispute
Resolution (June 9, 2020).
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A. Coordinating Interests

First, how do we coordinate conversations among agencies at the federal and state level, at the
national and local level, and how do we have conversations about how countries are protecting and
promoting investment? How do countries both promote and regulate? What we see is that whoever
is responsible for promoting is not necessarily the one following up after there has been some prob-
lematic regulation that is making the investor unhappy. If mediation is able to build and socialize
those conversations, that is a huge advantage.

B. Stakeholder Identification

Second, how do we think about communication between the investor and the applicable agency?
When we think about mediation, we have to think strategically about who is at the table. Getting
everyone to the table is important—considering the stakeholders who need to be there will dem-
onstrate the importance of having a lot of different players at the table.” To the extent mediation
really starts to be a model of the importance of getting everybody at the table—investors at differ-
ent levels and the government agencies at different levels—it may well help identify who we talk
to, not only in the mediation, but the next time around even sooner. If stakeholders now know, “Oh,
there were these five people that all had to be in the room when I mediated this particular problem,
let me pick up the phone the moment there is a dispute, because now I know them. I have seen them
on zoom, | have seen them in the room, let me reach out.” That identification of all those multiple
parties and interests could move those dispute resolutions earlier in the process. In the World Bank
studies that have looked at how we effectively keep investment and minimize disputes, it is about
that early intervention.®

C. Early Intervention

The third point to consider is these early processes. The strategic investment response mecha-
nisms, as the World Bank calls them, or consensual dispute resolution mechanisms, can be success-
ful. These interactions, earlier in the process, enable the investors and all the government players to
get together sooner, long before this is something that is filed in arbitration.” We know is that once it
is filed, the investor often has decided to withdraw. Getting that investment back is far harder than
keeping it in the first place. Early dispute resolution mechanisms can serve everybody’s interest in
terms of flagging that dispute and flagging the appropriate people to resolve it and keep that invest-
ment in the country.'’

D. Access to Justice

Finally, we have talked over the years in terms of access to justice and countries’ differing
abilities to have skilled lawyers involved in the arbitration and how much it costs to go through

7 ISDS Mediation Working Group, Unlocking Value Through Stakeholder Engagement: New Forms to Resolve Investor-
State Disputes, 2020 ISDS MEDIATION WORKING GROUP REPORT 6 (2020), at https:/www.imimediation.org/2020/06/18/
harvard-investor-state-mediation-report.

8 WORLD BANK GROUP, RETENTION AND EXPANSION OF FOREIGN DIRECT INVESTMENT: POLITICAL RISK AND PoLICY
RESPONSES (2019).

2 Mariana Hernandez Crespo G., 4 New Chapter in Natural Resource-Seeking Investment: Using Shared Decisions
System Design (“SDSD”) to Strengthen Investor-State and Community Relationships, 18 CARDOZO J. CONFLICT RES.
551 (2016).

19 WoRLD BANK GROUP, supra note 8.
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arbitration. Mediation, and even earlier intervention, could be a huge cost savings, again, by get-
ting more people involved early on. Access to justice can continue to be trumpeted for countries
across the globe, in terms of how we keep investments and the lessons we are learning from that
earlier intervention.

III. CONCLUSION

Roberto Echandi has referred to this early intervention as divorce therapy between companies
and countries.'' It is much easier to get that therapy early in the marriage than it is once you have
filed for divorce papers. Here too, if making mediation normal can help us move interventions ear-
lier by virtue of identifying who needs to be there and normalizing creative processes, countries
will be more likely to retain investment and save relationships.

! Roberto Echandi, Remarks at St. Thomas University Law School Symposium (Feb. 21, 2020); see also Roberto Echandi
& Priyanka Kher, Can International Investor-State Disputes Be Prevented? Empirical Evidence from Settlements in ICSID
Arbitration, 29 1CSID REV. 41 (2014).
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