MARQUETTE LAW REVIEW
Volume 77

Winter 1994

Number 2

RETHINKING ARTICLE H, SECTION 1
AND ITS TWELFTH AMENDMENT
RESTATEMENT: CHALLENGING OUR
NATION'S MALAPPORTIONED,
UNDEMOCRATIC PRESIDENTIAL
ELECTION SYSTEMS
VIcTOR WILLIAMS*

ALISON M. MACDONALD**

I am certainly not an advocate for frequent and untried
changes in laws and constitutions. I think moderate imperfections
had better be borne with; because, when once known, we accommodate ourselves to them; and find practical means of correcting
their ill effects. But I know also, that laws and institutions must
go hand in hand with the progress of the human mind. As that
becomes more developed, more enlightened, as new discoveries
are made, new truths disclosed, and manners and opinions change
with the change of circumstances, institutions must advance also,
to keep pace with the times.'
-Thomas Jefferson
I.

INTRODUCTION

In 1787, the Framers of the United States Constitution established
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the bipartite method we presently use to elect the President and Vice
President.2 This two-part electoral process includes the familiar electoral college process, and the less familiar alternative or "default" procedure for congressional selection of the President after a nonmajority
result in the electoral college.3 This "peculiar system of electoral voting" 4 did not result because Constitutional Convention delegates
thought the process to be the most fair, democratic, or preferred method
for selecting the new republic's executive. 5 Rather, the method resulted
from two compromises that essentially were intended to appease southern slaveholding interests that demanded legislative selection of the

President.6
The election of 1800 was the first time all the elements of the bipar-

2. See U.S. CONST. art. II, § 1.
3. The term "electoral college" is not a constitutional term, although it has been employed consistently since the earliest presidential election.
4. WILLIAM H. REHNQUIST, GRAND INQUESTS: THE HISTORIC IMPEACHMENTS OF JUSTICE SAMUEL CHASE AND PRESIDENT ANDREW JOHNSON 17 (1992).
5. See John P. Roche, The Electoral College: A Note on American Political Mythology, 8
DISSENT 197, 198-99 (1961).

6. See Paul Finkelman, Slavery and the Constitutional Convention, Making a Covenant
with Death, in BEYOND CONFEDERATION: ORIGIN OF THE CONSTITUTION AND AMERICAN
NATIONAL IDENTITY 188 (Richard Beeman et al. eds., 1987) [hereinafter Finkelman I]; see

also Paul Finkelman, The Centrality of the Peculiar Institution in American Legal Development, 68 CHI.-KENT L. REV. 1009, 1029-32 (1993) (discussing, inter alia, the influence of slavery on the drafting of the Declaration of Independence and the United States Constitution)
[hereinafter Finkelman II]; Sanford Levinson, Slavery in the Canon of ConstitutionalLaw, 68
CHI.-KENT L. REV. 1087 (1993). See generally Derrick Bell, Learning the Three "I's" of
America's Slave Heritage, 68 CHI.-KENT L. REV. 1009 (1993). This Article asserts the nontraditional view that the central and most pressing Convention tension was the strident division between the North and the South over slavery. Most scholars reject this construct and
rely on a nationalistic, large state versus small state analysis-hygienically scrubbing the messy
issue of slavery from Convention history. E.g., MAx FARRAND, THE FRAMING OF THE CONSTITUTION OF THE UNITED STATES 108 (1913); FRANCIS THORPE, THE STORY OF THE CONSTITUTION OF THE UNITED STATES 131 (New York, Chautauqua Press 1891); CHARLES WARREN,
THE MAKING OF THE CONSTITUTION 584-86 (1928).

Contemporary scholars have continued this large state versus small state analysis. E.g.,
Robert N. Clinton, A Brief History of the Adoption of the United States Constitution, 75 IowA
L. REV. 891, 901 (1990).
The same divisions . . . became evident on debate over the executive and judicial
branches .... On the executive branch, larger state, nationalistic delegates ... favored
an independent chief executive chosen by direct popular election .... State oriented,
small state delegates ... wanted ... legislative selection and control of the executive
that existed under the Articles of Confederation.
Id.; see also NEAL R. PEIRCE & LAWRENCE D. LONGLEY, THE PEOPLE'S PRESIDENT. THE
ELECTORAL COLLEGE IN AMERICAN HISTORY AND THE DIRECT VOTE ALTERNATIVE 15-18
(rev. ed. 1981).
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tite electoral process were used. That election defaulted into the House
of Representatives after presidential candidate Thomas Jefferson and his
vice presidential running mate, Aaron Burr, each received an equal
number of electoral college votes for the office of President.8 After
much back room bargaining and more than thirty ballots later, the
House elected Jefferson as President.f That turbulent election precipitated the swift postelection enactment and ratification of the Twelfth
Amendment.' 0 The Amendment was written primarily to correct a flaw
in the Constitution's provisions: It rectified the absence of a provision in
the Constitution requiring separate electoral college voting for the positions of President and Vice President." More generally, the Amendment was drafted to restate Article II, Section 1, Clause 3 of the
Constitution. 2
The second full application of both the electoral college and default
systems-and the only application of the Twelfth Amendment's restatement of Article II, Section 1, Clause 3-occurred during the election of
1824. That race, which raised fundamental concerns regarding both the
electoral college and the default systems,' 3 ended with a corrupt bargain
that secured John Quincy Adams the presidency by a vote of the House
of Representatives. This occurred notwithstanding the fact that Adams's
opponent, Andrew Jackson, was the clear national plurality winner of
both the popular and electoral college votes. 4
Subsequent presidential elections,' 5 combined with substantial devel7. See EUGENE H. ROSEBOOM, A HISTORY OF PRESIDENTIAL ELECTIONS: FROM GEORGE
WASHINGTON TO RICHARD M. NIXON 41-47 (3d ed. 1970).

8. See id. at 44. Jefferson and Burr each received 73 votes. President John Adams received 65 electoral votes, while his running mate, Charles C. Pinckney, received 64. John Jay
received one vote. Id.
9. See id. at 44-47.
10. See id. at 46.
11. See generallyERWIN C. HARGROVE & MICHAEL NELSON, PRESIDENTS, POLITICS, AND
POLICY (1984).
12. See REHNQUIST, supra note 4, at 17.
13. According to Article II, § 1, Clause 3 and its Twelfth Amendment restatement, if no
one presidential candidate wins a majority of the 538 electoral votes, the President of the
United States will be selected by the House of Representatives, casting one vote per state
delegation. U.S. CONST. art. H, § 1, cl. 3, amended by U.S. CONST. amend. XII. Similarly, if
no vice presidential candidate receives the required 270 majority electoral votes, the Vice
President of the United States will be selected by a vote of the entire membership of the
Senate. Id.
14. See James Hopkins, Election of 1824, in 1 HISTORY OF AMERICAN PRESIDENTIAL
ELECTIONS 1789-1968, at 349 (Arthur M. Schlesinger ed., 1971).
15. See generally CONGRESSIONAL QUARTERLY SERVICE, CONGRESS AND THE NATION
1945-1964 (1965); RoSEBOOM, supra note 7; EDWARD STANWOOD, A HISTORY OF THE PRESI-
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opments in the area of individual voting rights and franchise equality,
have raised additional, and compelling, concerns regarding the nation's
significantly malapportioned electoral college system and grossly malapportioned default system. 16 Numerous amendments have been proposed

in Congress to provide for direct presidential elections; 17 several such
amendments have been introduced only recently.' 8 In 1992, the emergence of a serious independent presidential candidacy showed that the
impetus behind these amendments is still extant. H. Ross Perot's pres-

ence in the 1992 presidential race renewed concerns of a nonmajority
electoral college vote and consequent House selection of the president.' 9
This Article exposes the archaic nature and undemocratic character
of our present presidential election systems, particularly in light of recent substantial developments in the area of franchise equality. This Article initially explores the history of Article II, Section 1, Clauses 2 and 3.

It describes, in particular, how southern Convention delegates, who personally thrived on the institution of slavery and represented others who

also did so, forced the compromise establishment of our bipartite constitutional scheme for presidential elections.2 °
This Article next examines two applications of both prongs of the

bipartite election process in American history. The presidential election
DENCY FROM 1788 TO 1897 (Boston, Houghton Mifflin Co. 1898) [hereinafter STANWOOD I];
EDWARD STANWOOD,
ter STANWOOD II].

A

HISTORY OF THE PRESIDENCY FROM

1897 TO 1916 (1916)

[hereinaf-

16. See generally CHARLES A. O'NEIL, THE AMERICAN ELECTORAL SYSTEM (New York,

G.P. Putnam's Sons 1887); Lucius WILMERDING, THE ELECTORAL COLLEGE (1958).
17. See Hearings on the Electoral College and Direct Election Before the Senate Comm. on
the Judiciary, 95th Cong., 1st Sess. (1977); Hearingson the Electoral College and Direct Election Before the Subcomm. on the Constitution of the Senate Comm. on the Judiciary, 95th
Cong., 1st Sess. (1977); Amending the Constitution to Abolish the Electoral College System:
Hearings Before Subcomm. No. 1 of the House Comm. on the Judiciary, 82d Cong., 1st Sess.
(1951); An Amendment to the Constitution of the United States Providingfor the Election of
Presidentand Vice President:Hearings on S.J. Res. 2 Before the Senate Comm. on the Judiciary,
81st Cong., 1st Sess. (1949); see also PEIRCE & LONGLEY, supra note 6, at 131-206.
18. See, e.g., H.R.J. Res. 169, 103d Cong., 1st Sess. (1993); H.R.J. Res. 65, 103d Cong., 1st
Sess. (1993); H.R.J. Res. 60, 103d Cong., 1st Sess. (1993); H.R.J. Res. 42, 103d Cong., 1st Sess.
(1993); H.R.J. Res. 33, 103d Cong., 1st Sess. (1993); H.R.J. Res. 28, 103d Cong., 1st Sess.
(1992); S.J. Res. 312, 102d Cong., 2d Sess. (1992); S.J. Res. 302, 102d Cong., 2d Sess. (1992);
S.J. Res. 297, 102d Cong., 2d Sess. (1992); see also An Amendment to the Constitution of the
United States Providingfor the Direct Election of Presidentand Vice President:HearingBefore
the Subcomm. on the Constitution of the Senate Comm. on the Judiciary,102d Cong., 2d Sess.
(1992).
19. See, e.g., Warren Cohen, Round Up the Usual Suspects, U.S. NEWS & WORLD REP.,
June 1, 1992, at 18; Lloyd N. Cutler, Election 1992: The Plot Thickens, WASH. POST, May 20,
1992, at A23.
20. See infra notes 29-80 and accompanying text.
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of 1800 and the resulting ratification of the Twelfth Amendment are discussed. Additionally, this section analyzes the "stolen" election of 1824,
offering it as an excellent illustration of the dangers abounding in both
the electoral college and the default systems. 21 In the next section, Perot's 1992 independent presidential campaign is discussed.2'
Fourth, this Article conducts a philosophical analysis of Article II,
Section I. It concludes that the electoral college and default congressional systems suffer from an antiquated quality, an unrepresentative republican nature, and a fractured federal character. I Fifth, the work of
the late Alexander Bickel, the leading electoral college apologist, is examined and criticized.24
The Article then traces the Supreme Court's delineation of the constitutional right of "one person, one vote," which protects the fundamental democratic ideal that "one [person's] vote... is to be worth as much
as another's."
This constitutional doctrine, which, in contemporary
analysis, is central to all issues of political participation, is contrasted
with the significantly malapportioned, unit/winner-take-all electoral college process. This doctrine of franchise equality is also juxtaposed
against the grossly malapportioned default system's "one 6state, one
2
vote" requirement for the House selection of the President.
In the last section, this Article summarizes the many practical
problems that would be raised by a contemporary use of the default system for congressional selection of the President. It argues that the best
solution to those problems, and to related constitutional concerns, rests
with an Article V constitutional amendment to reform or replace the
present electoral processes.27 Finally, this section examines two such
proposed constitutional amendments that were introduced in Congress
by Senate resolution in mid-1992 and briefly discusses additional proposals that were introduced by House resolution in January 1993.28
II.

THE

PRESIDENTIAL ELECTION SYSTEMS: CONSTITUTIONAL

APPEASEMENTS TO SLAVEHOLDING INTERESTS

The bipartite method we use to elect the President was crafted by the
21.
22.
23.
24.
25.
26.
27.
28.

See infra notes 81-111 and accompanying text.
See infra notes 112-70 and accompanying text.
See infra notes 171-213 and accompanying text.
See infra notes 214-46 and accompanying text.
Wesberry v. Sanders, 376 U.S. 1, 8 (1964).
See infra notes 247-318 and accompanying text.
See infra notes 319-29 and accompanying text.
See infra notes 330-54 and accompanying text.
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Framers of the Constitution in 1787 as a compromise between northern
delegates, who advocated direct election of the President, and southern
delegates, who demanded selection of the national executive by state
legislatures or Congress. Those southern delegates had gone to the Constitutional Convention determined to coerce from the North a favorable
constitution. They sought an explicit ratification of the institution of
slavery and an implicit guarantee of the South's dominance and control
of the national government's political branches. In securing this "peculiar" electoral method for selecting the President, the southern delegates
postponed for decades the possibility of a presidential aspirant daring to
say publicly of an African-American: "He is my equal.., and the equal
of every living man."29 Indeed, the southern delegates won presidential

selection systems that delayed for eighty-three years the remote possibility of the election of someone like Abraham Lincoln, who as Commander-in-Chief negated the South's eighteenth-century Philadelphia
victory with a nineteenth-century Gettysburg bloodbath; who "clear[ed]
the infected atmosphere of American history itself, tainted with official
sins and inherited guilt;"3 who, indeed, "cleanse[d] the Constitution"'"
of its reprehensible appeasements to slavemasters with a brief 272-word
speech that began: "Four score and seven years ago our fathers brought
and dedicated
forth on this continent, a new nation conceived in Liberty,
32
to the proposition that all men are created equal."
A.

A ConstitutionalConvention Divided: Free Versus Slave

The process used for electing our nation's executive consists of the
electoral college vote and the "default" or congressional vote. The electoral college process, delineated in Article II, Section 1 of the Constitution, grants state legislatures the exclusive power to select electors. That
power has been construed to include the right to establish minimum
qualifications of and methods for selecting electors, as well as the right
to mandate that electors cast their vote in a particular manner.
At present, an overwhelming majority of states exercises the authority committed to the states by Article II, Section 1, to mandate a unit/
29. Abraham Lincoln, First Debate with Stephen A. Douglas, at Ottawa, Illinois, in 3 THE
1, 16 (Roy P. Basler et al. eds., 1953).
30. Garry Wills, The Words That Remade America, ATLANTIC MONTHLY, June 1992, at
57, 66.
31. Id.
32. Abraham Lincoln, Address Delivered at the Dedication of the Cemetery at Gettysburg, in 7 THE COLLECTED WORKS OF ABRAHAM LINCOLN, supra note 29, at 17, 23.
COLLECrED WORKS OF ABRAHAM LINCOLN
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winner-take-all result on the votes of their electors.33 More specifically,
most states award all of the electoral votes committed to them to the one
candidate who receives the most electoral votes34 (whether a plurality or
majority) within the state.35 As a result of such block-voting requirements, candidates who receive some, but not a plurality or majority, of
the electoral votes within a state ultimately "lose" the electoral votes
that they received. The practice, which gives the electoral victor an inflated "margin of victory, ' 36 continues virtually unabated,3 7 even though
the United States Supreme Court has declared such unit/winner-take-all
schemes unconstitutional under the Fourteenth Amendment as applied
to elections of state officials. 8
In the event that electors-chosen and voting as dictated by their

respective state legislatures-collectively fail to grant one presidential
candidate a majority of their votes, the election defaults into the House
of Representatives. 3 9 Congressional selection of the President thus re-

sults: The House of Representatives, sitting in state delegations, selects
the President from among the top three 40 candidates. The Senate, con33. Only two states, Maine and Nebraska, do not have a unit/winner-take-all rule in effect. See PresidentialTransition, Electoral Vote Count in CongressAffirms Clinton/Gore Win
over Bush/Quayle, Daily Rep. Executives (BNA), at 4 (Jan. 7, 1993).
34. Unless required by law to support the nominees of a party's national convention, electors are free to vote for anyone they choose, irrespective of the popular vote. See Ray v. Blair,
343 U.S. 214, 229-30 (1952) (upholding the constitutionality of an elector pledge).
35. See generally Elana.Varon, Column: Hendersonville, States News Service, Nov. 2,
1992, availablein LEXIS, News Library, SNS File.
36. PSIRCE & LONGLEY, supra note 6, at 116; see, e.g., Clinton Wins Presidency by Landslide, Bus. Tims, Nov. 5, 1992, at 1; ElectoralDistortion Is on Display This Year: Ross Perot's
19 Million Votes Don't Count, BUFFALO NEWS, Nov. 6, 1992, at 2 (Editorial Page); Kenneth
Janda, Electoral College Offers Winner Mandate to Govern, S.F. CHRON., Oct. 28, 1992, at
A19.
37. In 1992, Florida's legislature considered a proposal that would replace the winnertake-all system of distributing electoral votes with the congressional district-by-district system
presently in effect in Maine and Nebraska. See Lani Guinier, The Representation of Minority
Interests: The Question of Single-Member Districts,14 CARDOZO L. REv. 1135, 1158 (1993)
(citing Larry Rohter, Florida Is Rethinking the Way PresidentsAre Elected, N.Y. TimEs, June
7, 1992, at A25). Reintroduced to the 1993 Florida House of Representatives, the Florida
proposal has yet to be accepted or rejected. Professor Guinier asserts that a district-by-district
system merely substitutes mini-unit/winner-take-all jurisdictions for similar state-wide systems, to no meaningful avail. Id. at 1158.
38. See Gray v. Sanders, 372 U.S. 368 (1963); Michael J. O'Sullivan, Note, Artificial Unit
Voting and the Electoral College, 65 S. CAL. L. Rv. 2421 (1992); see also infra notes 277-84
and accompanying text.
39. See U.S. CoNST.art. II, § 1, amended by U.S. CoNsT. amend. XII.
40. The Twelfth Amendment reduced the number of candidates from which the House
could select the President from the top five to the top three. Compare U.S. CONST. art. II, § 1
with U.S. CONST. amend XII. See infra notes 90-95 and accompanying text.
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temporaneously, selects the Vice President from the remaining top two
candidates.
The process created by the Framers of the Constitution for electing
the President was one of the most divisive of all issues before the Philadelphia Convention.4 ' James Wilson, who argued all summer for direct

election of the President, forcefully stated: "This subject has greatly divided the House, and will also divide people out of doors. It is in truth
the most difficult of all on which we have had to decide."4 Four different times during the summer the Convention tentatively adopted various

proposals for congressional selection of the executive.4 3 Twice the delegates defeated proposals for direct election of the President. 44 Ulti-

mately, sixty ballots were taken45 before the present election systems
were adopted.4 6

Opinions were dramatically divided between the southern slave
states and the northern free states. This geographic and ideological division over slavery was central to many of the important disputes at the
Convention.47 Early in the process, James Madison reasoned that the

states' divisions derived partly from climate, but principally from the effects of their having or not having slaves. 48 Later, Madison observed: "It
seemed now to be pretty well understood that the real difference of interests lay, not between the large [and] small but between the [northern
and southern] states. The institution of slavery [and] its consequences
49
formed the line of discrimination.
The Virginia Plan, strongly supported by southern delegates, pro41. See PEIRCE & LONGLEY, supra note 6, at 19-28; Finkelman I, supra note 6, at 209.
Threshold to the issue of election was the decision to reject Virginian George Mason's demand to have an executive branch composed of three different Presidents, representing the
divergent interests of the South, the North, and the middle states. George Mason, Draft of
Speech Given in Convention, in 1 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at

110, 111-14 (Max Farrand ed., rev. ed. 1937).
42. 3 JONATHAN ELLIOT, DEBATES ON THE ADOPTION OF THE FEDERAL CONSTITUTION
547 (James McClellan & M.E. Bradford eds., James River Press 1989) (2d ed. 1836).
43. See id. at 51, 145-46, 296, 340.
44. See id. at 293-96, 498. The broader concept of the power and authority of the Executive may have underlay much of the dissension regarding the method of choosing the President. Having thrown off the tyranny of a British King and British colonial governors, the
Convention delegates were careful in defining the powers and the method of selecting their
new leader. PEIRCE & LONGLEY, supra note 6, at 11.
45. See Charles L. Black, The Year of Pride and Praise, 67 B.U. L. REV. 783, 790 (1978)
(stating that picking a president "gave the convention buck fever").
46. See EDMOND LINDOP, THE BIRTH OF THE CONSTITUTION 94 (1987).
47. See Finkelman I, supra note 6, at 188.
48. ELLIOT, supra note 42, at 217.
49. Id. at 283.
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posed a system for the selection of the executive by the national legislature." Southern delegates forcefully and repeatedly argued for this
concept throughout the summer. 51 Among other southern delegates,
Hugh Williamson of North Carolina openly calculated that direct election of the executive would place the South at a clear disadvantage. He
reasoned that because the South's "slaves [would] have no suffrage" in a
presidential election, the slave-free northern states would have a much
greater voter population in comparison.5 2 The idea of a direct election
of the President was especially disturbing to those southern delegates
who represented states having large numbers of "nongentry" white citizens and who were philosophically fearful of the unknown bounds of a
true democracy. In arguing against the direct election of the President,
South Carolinian Charles Pinckney warned of the incompetence of the
undereducated masses to make such a knowing and learned choice. 3
Similarly, Virginia's George Mason asserted that allowing citizens to
elect the President would be as "unnatural... as it would, to refer a trial
of colours to a blind man. '54 Mason denied that "the people can have
the requisite capacity to judge the respective pretensions of the
Candidates."55
Northern delegates and ardent nationalists, arguing with equal passion against allowing the Congress to select the President, extolled the
virtues of direct election. 6 Gouverneur Morris of Pennsylvania warned
that legislative election of the executive would be the "work of intrigue,
of cabal, and of faction; it will be like the election of a pope by a conclave of cardinals. '57 Both James Wilson and Gouverneur Morris argued at length for presidential selections to be made by direct vote of the
national electorate. 8
The vigorous debate continued on and off until August, when a committee was established to tackle what had proven to be the most difficult
issue for the Convention, as a whole, to resolve. 9 With James Madison's
guidance, and as a compromise with southern delegates, the committee
created the electoral and default systems. Madison himself favored a
50.
51.
52.
53.
54.
55.
56.
57.
58.
59.

See RICHARD B. MORRIS, THE FORGING OF THE UNION: 1781-1789, at 287-90 (1987).
See ELLIOT, supra note 42, at 46, 48, 293, 497, 556.
Ia-at 296.
See id. at 294.
Ia-at 295.
Id.
See id. at 48, 49, 293-96, 312, 345, 350-53, 498.
Id.at 293.
See id. at 48, 49, 293-95, 342-44, 499, 546-48.
See CHARLES L. MEE, JR., THE GENIUS OF THE PEOPLE 268 (1987).
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direct election of the executive, having earlier expressed that opinion to
the Convention: "If it be a fundamental principle of free Gov[ernment]
that the Legislative, Executive [and] Judiciary powers should be separately exercised, it is equally so that they be independently exercised."6 °
Madison felt that "the people at large" were the "fittest" to select the
President, stating: "The people generally could only know [and] vote for
some Citizen whose merits had rendered him an object of general attention [and] esteem."'" As a delegate from the South, however, Madison
recognized the real politic of a nation and a Constitutional Convention
divided by slavery issues:
There was difficulty however of a serious nature attending an immediate choice by the people. The right of suffrage was much
more diffusive in the Northern than the Southern States, and the
latter could have no influence in the election on the score of the
Negroes. The substitution of electors obviated this difficulty and
seemed on the whole to be liable to fewest objections.62
B. FoundationAppeasements
Both in theory and in practice, the committee's creative electoral
process was based on two of the most reprehensible and ignoble of the
Philadelphia compromises. Madison himself described this process as
"dishonorable. 63 The Convention first acquiesced to the adamant demands of southern states (such as Georgia and South Carolina) that the
Great Document, written to "form a more perfect union"'6 and "establish justice,' 65 validate the unconditional continuation of slave importation into the new Republic for a set term of years.66 Embodied in
Article I, Section 9, Clause 1, this compromise prohibited Congress from
60. ELLIOT, supra note 42, at 312.

61. Id.
62. Id.; see also Michael J.Klarman, ConstitutionalFact! ConstitutionalFiction:A Critique
of Bruce Ackerman's Theory of ConstitutionalMoments, 44 STAN. L. REv. 759 (1992) (book
review) (commenting on Madison's support of the electoral college method of electing the
President).
63. ELLIOT, supra note 42, at 504.
64. U.S. CONST. pmbl.

65. Id.
66. Interestingly, Virginia did not join her southern sisters in pushing for the "right" to
continue to allow slave ships, packed full with human cargo, to dock at the new Republic's
ports. Any ban on importation would have allowed slave-rich Virginia to profit more greatly
from the domestic "breeding" and subsequent interstate sale of her slaves to the rest of the
South. For Convention debate on slave importation, see ELLIOT, supra note 42, at 251, 265,
391, 477-82, 495-96, 503-05, 520 n., 587, 614.
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limiting slave importation before the year 1808.67 Additionally, the
southern states succeeded in securing the inclusion of a provision in Article IV, Section 2, which mandated the return of fugitive slaves who
traveled interstate to freedom.6 8 Remarkably, the southern delegates

also were able to force the inclusion of an Article provision that forbade
any amendment that would alter the twenty-year grace period for slave
importation. 69 This was one of two "never-amend" clauses.

The second appeasement on which the presidential election process
was founded was the establishment in Article I, Section 2, of a "threefifths of all other persons" rule. This rule provided for the census-counting of slaves, for purposes of apportioning the House of Representatives. 70 By accurately projecting the future growth of the slave
67. The text did not impose a congressional prohibition after that date. Article I, § 9,
Clause 1 states:
The Migration or Importation of Such Persons as any of the States now existing shall
think proper to admit, shall not be prohibited by the Congress prior to the Year one
thousand eight hundred and eight, but a Tax or duty may be imposed on such Importation, not exceeding ten dollars for each Person.
U.S. CoNsT. art. I, § 9, cl. 1. For constitutional debate on this issue, see ELLIoT, supra note 42,
at 251, 265, 391, 477-82, 495-96, 503-05, 520 n., 587, 614.
68. Article IV, § 2, Clause 3 states:
No Person held to Service or Labour in one State, under the Laws thereof, escaping
into another, shall, in Consequence of any Law or Regulation therein, be discharged
from such Service or Labour, but shall be delivered up on Claim of the Party to whom
such Service of Labour may be due.
U.S. CONsw. art. IV, § 2, cl. 3. For Convention debate on this issue, see ELLIOT, supra note 42,
at 517, 524, 613.
69. The two "never-amend" provisions of Article V state:
Provided that no Amendment which may be made prior to the Year One thousand
eight hundred and eight shall in any Manner affect the first and fourth clauses in the
Ninth Section of the first Article and that no State, without its Consent, shall be deprived of its equal Suffrage in the Senate.
U.S. CONST. art. V. For Convention debate on this issue, see ELLIOT, supra note 42, at 34, 69,
102, 114, 330, 376, 531, 575, 614.
70. The text of the Constitution explicitly referred to "free persons," "those bound to
service for a term of years [indentured servants]," and "Indians" in apportioning the House.
U.S. CONST. art. I, § 2. The delegates, however, could not bring themselves to use the term
"slave" in the text of the document. See Finkelman II, supra note 6, at 1030.
Southern delegates effectively established an extreme negotiating position regarding census-counting of slaves for purposes of congressional apportionment by demanding that all
slaves be counted as whole persons. Elbridge Gerry of Massachusetts objected to the South
being able to characterize slaves alternatively both as personal property and as persons deserving congressional representation. According to the debate records: "Mr. Gerry thought
property not the rule of representation. Why then sh[ould] the blacks, who were property in
the South, be in the rule of representation more than the Cattle [and] horses of the North."
ELLioT, supra note 42, at 101. Similarly, the Convention record indicates other northern delegates were against this inconsistent position. New Jersey's William Patterson, for example,
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population, a growth that would occur through constitutionally protected foreign importation and domestic "breeding," this apportionment
scheme ensured the South, at least temporarily, a geographic majority in
Congress.7 '
These proslavery concessions were fundamental to the later establishment of the compromise electoral college method for selecting the
nation's executive. Specifically, the electoral college gave the southern
states great influence over presidential selections by tying voting
strength to congressional apportionment. Although it was never intended that African-American slaves would be allowed to vote in a national presidential election, their "three-fifths of a person" census status,
combined with the electoral college system, gave southern slavemasters
72
a de facto fractional proxy of their slaves' votes in those elections.
The electoral college allowed each individual state to select "electors" in a number equal to the total number of its national representatives and senators. Individual state legislatures could determine how to
choose electors and the basis on which those electors could vote. Most
important for the southern states, the number of a state's electors was
linked not to a state's voting population, but to a state's representation
in Congress.
The default system for congressional selection of the two executive
offices was established in case no one candidate for President or Vice
President received a majority of the electors' votes. In the event of a
nonmajority result in the electoral college, the House of Representatives, voting in state caucuses, would select the President. If necessary,

stated his opposition and questioned why slaves were not counted for representation in the
various southern state legislatures. See id. at 250.
71. For convention debate on counting slaves for apportionment purposes, see ELLIOT,
supra note 42, at 100-01, 217-18, 239, 250-52, 258-60, 264-71, 274-75, 283, 312, 390-93.
As Paul Finkelman recently noted, the South's geographic dominance in Congress began
to diminish in the early 1800s as the North's population increased, eventually surpassing that
of the South, and as a number of states took steps to abolish slavery. Finkelman II, supra note
6, at 1023-24. Indeed, "[bly 1810... the free states dominated the House of Representatives."
Id. at 1024. By 1860, moreover, the North controlled the Senate as well. Id.
72. See Finkelman II, supra note 6, at 1031; see also Paul Finkelman, The Color of Law:
The Color Blind Constitution, 87 Nw. U. L. REV. 937, 971 (1993) (book review). For discussions regarding slavery and the constitution, see DON FEHRENBACHER, THE FEDERAL GovERNMENT AND SLAVERY (1984); STAUGHTON LYND, CLASS CONFLICT, SLAVERY, AND THE
UNITED STATES CONSTITUTION (1967); WENDELL PHILLIPS, THE CONSTrrUTION: A PROSLAVERY COMPACT (photo. reprint, Negro University Press 1969) (1844); WILLIAM M.
WIECEK, THE SOURCES OF ANTISLAVERY CONSTITUTIONALISM IN AMERICA, 1760-1848
(1977).
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the Senate, voting as a whole, would select the Vice President. 73 This
default system was an additional victory for those southern delegates
who had persistently argued for legislative selection of the executive.7 4
The summer's debate on presidential selection procedures resulted in
Article II, Section 1, Clauses 2 and 3.75 Accorded authority by the electoral process to proxy vote three-fifths of their slave population through
electors chosen by the state legislatures, southern delegates were left
with little immediate reason to fear that a future national executive
76
would attempt to disturb the institution of slavery.
The presidential selection structure was heralded by proponents of
the new government and was the subject of little debate in the state ratifying conventions.7 7 The electoral structure was well accepted by most
Anti-Federalists, who generally were the most virulent opponents of the
Constitution's ratification. 7 Alexander Hamilton, a leading proponent
of ratification, praised the electoral system in The Federalist: "[I]f the
manner of it be not perfect, it is at least excellent. '79 Hamilton pejoratively referenced the direct election of state governors and contrasted
such dangerous democratic elections with the republican electoral
system:

73. See Shlomo Slonim, The Electoral College at Philadelphia,73 J. AM. HIST. 35, 35-38
(1986).
74. See ELLIOT, supra note 42, at 33, 113, 117, 293-96, 314,339-43, 346-54, 497-99, 543-54.
75. Article II, § 1, Clauses 2 and 3 state:
Each State shall appoint, in such Manner as the Legislature thereof may direct, a
Number of Electors, equal to the whole Number of Senators and Representatives to
which the State may be entitled in the Congress: but no Senator or Representative, or
Person holding an Office of Trust or Profit under the United States, shall be appointed
an Elector.
The electors shall meet in their respective States, and vote by ballot for two Persons, of whom one at least shall not be an Inhabitant of the same State with themselves.
And they shall make a List of all the Persons voted for, and of the Number of Votes for
each; which List they shall sign and certify, and transmit sealed to the Seat of the Government of the United States, directed to the President of the Senate.
U.S. CONST. art. II, § 1, cls. 2-3.
76. Indeed, the resulting electoral system ensured that four out of the first five United
States Presidents were from slave-rich Virginia. One commentator has noted: "In light of all
the evidence, it seems fair to say that the Founding Fathers meant to invite but not to compel a
popular appointment of Electors." WILMERDING, supra note 16, at 22.
77. See PEIRCE & LONGLEY, supra note 6, at 28-30.
78. See Richard H. Lee, Letter No. 3, in AN ADDrIONAL NUMBER OF LETTERS FROM THE
FEDERAL FARMER TO THE REPUBLICAN (Americana Classics ed. 1962) (1788) ("Observation
leading to a fair examination of the system of government, proposed by the late Convention;
and to several essential and necessary alterations in it.").
79. THE FEDERALIST No. 68, at 458, 460 (Alexander Hamilton) (Jacob E. Cooke ed.,
1961).
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Talents for low intrigue and the little arts of popularity may alone
suffice to elevate a man to the first honors in a single state; but it
will require other talents and a different kind of merit... to make
him a successful candidate for the distinguished office of president of the United States. 0
Indeed, the electoral system quickly proved to be much less than
"perfect" when, in 1800, the election defaulted into the House of
Representatives.
III.

THE PRESIDENTIAL ELECTION OF 1800, THE TWELFTH
AMENDMENT, AND THE PRESIDENTIAL ELECTION OF 1824

The presidential election of 1800 exposed a flaw in the electoral sys-

tem: the absence of a requirement that the electoral college vote separately for the positions of President and Vice President.8 ' Due to the
absence of such a requirement, the election defaulted into the House of

Representatives. After the House selection of the President, the Twelfth
Amendment was soon enacted and ratified to correct this flaw and to
refine and restate both the electoral college and default processes.8 2
Less than a generation later, in 1824, another presidential election, conducted pursuant to this new amendment, revealed a more serious political flaw in the selection process.8 3 In this election, the candidate who
received a minority of both popular and electoral college votes used his
considerable political influence to "purchase" the presidency.8 4

A.

The PresidentialElection of 1800

The structural flaw of Article II, Section 1, Clause 3 was described by
Chief Justice Rehnquist in Grand Inquests:
Because of the peculiar system of electoral voting provided
for by the United States Constitution, the duly chosen presidential electors from each state did not vote separately for president
and vice-president, but simply cast a vote for each of two candidates. The person receiving the most electoral votes became
80. Id. at 460-61.
81. This flaw in the electoral system is often mentioned as one of the original text's blunders. See Symposium: FederalistSociety's Sixth Annual Law Students Conference, 73 CORNELL
L. REV. 310 (1988).
82. See generally JOHN B. MCMASTER, A HISTORY OF THE PEOPLE OF THE UNITED
STATES FROM THE REVOLUTION TO THE CIVIL WAR

(1924).

83. See id.
84. For an excellent discussion of the Twelfth Amendment from the context of political
"ticket-splitting," see Akhil R. Amar & Vik Amar, President Quayle?, 78 VA. L. REV. 913

(1992).
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president, and the runner-up became vice-president. In each of
the first three elections-1789, 1792, 1796-this system had
worked as it was supposed to: One candidate received more
votes than any of the others, and was declared president. But the
election of 1800 exposed a flaw in the system.85
The nation's political dynamic in 1800 provided a fascinating election.
Tensions between developing political parties and strong ideological factions divided the supposedly independent body of presidential electors
into political party partisans.86 The resulting electoral count gave
Thomas Jefferson and his running mate, Aaron Burr, seventy-three electoral votes each.' Since this was a nonmajority electoral vote, the Federalist-controlled House of Representatives, voting in state delegations,
was given the authority to select the President.88 The House met for
thirty-six consecutive hours, taking over thirty-three ballots for President
during that time. Still, the vote to select the President remained locked:
eight states for Jefferson, six for Burr, and two states abstaining. The
House finally recessed for a weekend of fierce back room politicking and
deal making. On Monday, when the House returned for another vote,
Thomas Jefferson received a majority of votes on the thirty-sixth ballot
and became the nation's third President. 89
B.

The Twelfth Amendment

By the next presidential election, the Twelfth Amendment was
passed by Congress and ratified by the requisite number of states. The
Twelfth Amendment required electors to vote separately for President
85. REHNQUIST, supra note 4, at 17.
86. See DORIS FABER & HAROLD FABER, WE THE PEOPLE: THE STORY OF THE UNITED
STATES CONsTrrurION SINCE 1787, at 74-87 (1987). President John Quincy Adams, who was

seeking re-election with Charles Pinckney as his running mate, had so embarrassed and angered many of his party faithful that Federalist leader Alexander Hamilton lobbied the electors to elect Pinckney as President instead of Adams. During that same time, the DemocratRepublican members of Congress met, in what then amounted to a nominating convention, to
select sitting Vice President Thomas Jefferson as their candidate for the presidency; the Democrat-Republican nomination for Vice President went to the ambitious Aaron Burr. Because
Hamilton was successful in dividing the Federalist electors between Adams and Pinckney, the
Republican electors did not bother to distinguish their votes between Jefferson as President
and Burr as Vice President. See id.
87. See id.
88. Interestingly, "[w]ithout the extra electoral votes that the South received by counting
slaves under the three-fifths clause, Thomas Jefferson would not have been elected President
in 1800. Rather his nonslaveholding opponent John Adams of Massachusetts would have
been re-elected President." Finkelman II, supra note 6, at 1031 n.154.
89. See FABER & FABER, supra note 86.
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and Vice President. 90
In "correcting" the text of Article II, Section 1, Clause 3, Congress
passed an amendment that contained the same process and almost the
same textual language as the original document. The electoral college
remained as the "peculiar" American method of selecting the President.
Members of the House of Representatives, sitting in state caucuses, remained the only voters who were delegated to select the President in the
event of a nonmajority electoral vote. The House now, however, selected from only the top three, not five, candidates:
[I]f no person have such majority, then from the persons having
the highest numbers not exceeding three on the list of those voted
for as President, the House of Representatives shall choose immediately, by ballot, the President. But in choosing the President,
the votes shall be taken by states, the representation from each
state having one vote; a quorum for this purpose shall consist of a
member or members from two-thirds of the states, and a majority
of all the states shall be necessary to a choice. 9 '
Similarly, the Senate retained the authority to select the Vice President in the event of a nonmajority electoral vote. Now, however, the
Senate chose only from the top two candidates:
The person having the greatest number of votes as Vice-President, shall be the Vice-President, if such number be a majority of
the whole number of Electors appointed, and if no person have a
majority, then from the two highest numbers on the list, the Senate shall choose the Vice-President; a quorum for the purpose
shall consist of two-thirds of the whole number of Senators, and a
majority of the whole number shall be necessary to a choice. 92
Two other material differences exist between Article II, Section 1,
Clause 3 and the Twelfth Amendment restatement. First, the Twelfth
Amendment adds a sentence mandating the same constitutional qualifications for Vice President as exist for President.93 Second, the amendment provides for the new Vice President to become President in the
90. See WILMERDING, supra note 16, at 23-42; see also Donald J. Doudreaux & A.C.
Prichard, Rewriting the Constitution:An Economic Analysis of the ConstitutionalAmendment
Process, 62 FORDHAM L. REV. 111, 142 (1993).
91. U.S. CONST. amend. XII.
92. Id.
93. "And if the House of Representatives shall not choose a President whenever the right
of choice shall devolve upon them, before the fourth day of March next following, then the
Vice-President shall act as President, as in the case of the death or other constitutional disability of the President." Id. This sentence was superseded in 1933 by § 3 of the Twentieth
Amendment. See id. amend. XX.
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event the House fails to select.94

The Twelfth Amendment solved an obvious structural defect in the
electoral system by separating presidential and vice presidential voting
by the electors; however, the bipartite process remained essentially unchanged. 9

Twenty years after the Twelfth Amendment was ratified,

more substantial philosophical flaws in the Framers' systems were exposed by a heated four-way presidential race.
C.

The "Stolen" PresidentialElection of 1824

The only presidential selection held pursuant to the Twelfth Amendment occurred in 1824. This was a time of decline among the established
political parties when more than a dozen persons were considered to be
serious potential candidates for the executive office. 96 Additionally, this
was the first presidential election that was based primarily on a popular
vote, with eighteen of twenty-four states holding popular national elec-

tions.9 7 By the time of the general election, the candidate field had been
reduced to Secretary of State John Quincy Adams, Senator Andrew
Jackson, House Speaker Henry Clay, and Secretary of State William
Crawford.9" Although the highly charged race was primarily between

Jackson and Adams, Clay entered the race calculating that a multicandidate election would default into the House of Representatives and that

his personal influence as House Speaker would catapult him into the
presidency. 99
In this first national popular presidential election, no candidate re-

ceived a majority of the electoral votes. 100 Pursuant to the Twelfth
94. "But no person constitutionally ineligible to the office of President shall be eligible to
that of Vice-President of the United States." Id. amend. XX.
95. For a comment on the fact that the Twelfth Amendment did not change or increase
the opportunity for election of the President by a majoritarian method, see Michael J.
Gerhardt, Interpreting Bork, 75 CORNELL L. REv. 1358 (1990) (book review). Professors
Donald J. Doudreaux and A.C. Prichard assert that "[t]he Twelfth Amendment makes the
vote of the electors, appointed by the state legislatures, more valuable because the state electors are more likely to determine the outcome of a presidential election. It thus protects the
interest of states legislators in Presidential selection." Doudreaux & Prichard, supra note 90,
at 142.

96. See ROSEBOOM, supra note 7, at 79-84.
97. See id. at 83. But see JUDITH BEST, THE
A

CASE AGAINST DIRECT ELECTION OF THE

25 (1975).
98. See
99. See id.
100. See id. The American people gave Jackson 152,933 popular votes, while Adams received only 115,696 votes. Clay received 47,136 votes, and Crawford received 46,979. In addition to his significant popular vote plurality victory over Adams, Jackson received a 15-vote
plurality victory over Adams in the electoral college. Adams received 84 electors, Crawford
PRESIDENT.

DEFENSE OF THE ELECTORAL COLLEGE
STAmVOOD I, supra note 15, at 128-36.
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Amendment, the electoral college count was voided, and the House of
Representatives was charged with selecting the nation's President.
House Speaker Clay came in fourth in the electoral college vote and was
not eligible to be considered by fellow House members. However, he
exerted tremendous political influence in the House selection. There
was public discussion that Clay was willing to shift his support to Adams
in exchange for an appointment to the office of Secretary of State. 101
Clay's influence and back room deals ensured that when the House of
Representatives met on February 9, 1825, Adams was chosen as the nation's sixth President. 0 2
The nation was shocked when the details of the deals were exposed.113 As had been rumored, Clay was well rewarded for his support;
just days after the House election, Adams named him Secretary of State.
Andrew Jackson's reaction to this "corrupt bargain" was predictable:
"So you see, the Judas of the west has closed the contract and will receive the thirty pieces of silver. His end will be the same. Was there
ever witnessed such a bare faced corruption in any country before ....I
shudder for the liberty of my country."'' "° Remarkably, Clay shifted his
support and voted for Adams" 5 despite the fact that Adams had not
received any popular votes from Clay's home state of Kentucky. 0 6
Adams purchased lesser known House members' votes for much less
than what he paid Clay for his support and influence. 0 7 Ultimately, the
House's arrogant nullification of the plurality popular and electoral college votes cast serious doubts on the wisdom of both the electoral college and default systems.'08 Subsequent presidential election results' 019
had 41, and 37 went to Clay, leaving Jackson with 99 electors, 32 electors short of a majority.
Id.
101. See ROBERT REMINI, THE LiFE OF ANDREW JACKSON 154-55 (1988).
102. See id.
103. See id.
104. Id. at 155.
105. Indeed, Kentucky's state legislature passed a resolution prior to the election that
called for the Kentucky vote to be cast for Jackson. Clay simply ignored that directive. See id.
106. See id.
107. For example, Representative Daniel Cook delivered the Illinois vote for Adams and
was rewarded with a diplomatic junket to Cuba. Representative John Scott cast Missouri's
vote for Adams in exchange for Adams's subsequent action in retaining Scott's brother in
political office, even though the retention was blatantly illegal. See id. at 154-55.
108. For a more general analysis of problems with the election systems during the first
hundred years of the nation, see J. HAMPDEN DOUGHERTY, THE ELECTORAL SYSTEM IN THE
UNITED STATES (1906); O'NEIL, supra note 16.
109. In the close election of 1876, Rutherford B. Hayes received 185 electoral votes, and
Samuel J. Tilden received 184 electoral votes. Four states' electoral counts were contested,
and a congressional electoral commission was established, with a blatantly partisan result. See
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also have raised concerns about the Constitution's electoral processes. 1 10

There is a pressing need for a contemporary philosophical inquiry into
the antiquated quality and distressing political structure of those
processes."'
IV.

PRESIDENTIAL ELECTION OF 1992: H.
PARTY CAMPAIGN

Ross PEROT'S THRD-

Despite early predictions of a possible House-brokered resolution
pursuant to the default system"12 in the 1992 presidential election, the
electoral college selected the nation's executive. Record levels of voter
frustration," 3 combined with the presence of a popular independent
KENNETH DAVIDSON, THE PRESIDENCY OF RuTHERFoRD B. HAYES (1972); KErH I. POLAKOFF, POLITICS OF INERTIA: ELECTION OF 1876 AND THE EvE OF RECONSTRUCTION (1973).
The possibility always exists under the systems that the results of the election of 1888, in which
the electoral college winner did not receive the most popular votes, will be repeated. See
ROSEBOOM, supra note 7, at 242-46.
110. See PEIRCE & LONGLEY, supra note 6, at 116.
Despite the apparent tendency of the electoral count to inflate a winner's margin of
victory, the fact is that in a close election, the disparity between popular and electoral
votes can easily cause the [person] who lost the popular vote to win in the electoral
college. In fact, in the nine presidential elections in which the leading candidate had a
popular vote lead of less than 3 percentage points over his closest competitor, the electoral college has elected the 'wrong man'-the popular-vote loser-in three instances,
or one-third of the time.
Id.
111. For recent legal scholarship related to the American electoral process, see Barry
Friedman, Dialogueand JudicialReview, 91 MICH. L. REv. 577 (1993); Kenneth J. Levit, Campaign Finance Reform and the Return of Buckley v. Valeo, 103 YALE L.J. 469 (1993); Daniel
Hays Lowenstein, Regulating the Electoral Process: Associational Rights of Major Political
Parties: A Skeptical Inquiry, 71 TEX. L. REv. 1741 (1993); Keith D. Eisner, Comment, NonMajor-Party Candidatesand Televised PresidentialDebates: The Merits of Legislative Inclusion, 141 U. PA. L. REv. 973 (1993); Mary A. Inman, Comment, C.P.R. (Change Through
ProportionalRepresentation): Resuscitating a Federal Electoral System, 141 U. PA. L. REv.
1991 (1993).
112. Major Garrett, Perot Could Make Congress Decide, WASH. TIMES, May 22, 1992, at
A6; William Randolph Hearst, Jr., PresidentialElection Uncertainty Ahead, Hous. CHRON.,
May 31, 1992, at 3; Charles Krauthammer, Avoiding the Electoral Train Wreck, WASH. POST,
May 29, 1992, at A23; Susan Laccetti, Bush Camp Plans Supreme Court Electoral Appeal,
ATLANTA J. & CONST., May 29, 1992, at A4; Elizabeth McCaughey, Electoral Nightmare
Looms - What If We Can't Decide?, USA TODAY, May 26, 1992, at 11A; Norman J. Ornstein, Along Came Bill, N.Y. TIMES MAG., May 24, 1992, at 20; Jack N. Rakove, Is Ross Perot
Really Just a Stalking Horsefor James Baker?; Election: Under Terms Laid Out in the Constitution, If the Election Goes to the House, the Secretary of State Could End Up in the White
House?, L.A. TiMEs, May 24, 1992, at Ml; Peter Stothard, CongressSavours Chance of Picking Next President,THE TIMEs (London), May 21, 1992, available in LEXIS, News Library,
TTIMES File; George F. Will, Perot and the ElectoralCollege, NEWSDAY, Apr. 21, 1992, at 84.
113. See Mona Charen, Trying to Figure Out the Voters' Anger, NEWSDAY, July 22, 1992,
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candidate, provided a lively contest. 114 It spawned extensive public" 5

and congressional" 6 debate on the efficacy of both presidential election
systems.117 Ultimately, Bill Clinton, recipient of only forty-three percent
of the popular vote,"
A.

8

won a landslide victory in the electoral college." 9

The Rise, Fall, and Return of Candidate Perot

On February 20, 1992, while being interviewed on Cable News Network's Larry King Live, Texas billionaire H. Ross Perot, a man who had
no experience running for elected public office, made an announcement
that would significantly alter the character of American politics: He
would run for President of the United States if asked to do so by the

American people.'

Perot said that if the people were to place his name

a
on the ballots in all fifty states, he would enter the race and deliver
2

"world-class" campaign, financed principally by Perot himself.1 '

at 86; Scott Shepard & A.L. May, The Year of the Angry Voter: Candidates Battle Festering
Cynicism, ATLANTA J. & CONST., Mar. 29, 1992, at Al.
114. See generally JACK W. GERMOND & JULES WITCOVER, MAD AS HELL: REVOLT AT
THE BALLOT Box, 1992 (1993).
115. See Elizabeth McCaughey, Democracy at Risk: The DangerousFlaws in the Electoral
College, 63 POL'Y REv. 79 (1993); Robert Green, Perot Threat Brings Callsfor New Electoral
System, Reuters, July 27, 1992, available in LEXIS, News Library, REUTER File; see also
Carolyn Barta, Perotand the Electoral College, DALLAS MORNING NEWS, Oct. 5, 1992, at 15A;
Paul Greenberg, Deliver Us from All Attempts to "Reform" ElectoralCollege, CHI. TRIB., Aug.
28, 1992, at 19; Paul Houston, Reformers Say U.S. Should Drop Out of Electoral College, L.A.
TIMES, Sept. 9, 1992, at AS; Neal Pierce, If Ross Perot Is Looking for Work: Try Electoral
College Reform, PHILA. INQUIRER, Aug. 10, 1992, at All.
116. See Norm Brewer, Senate Looks at Direct Elections of President,Gannett News Service, July 22, 1992, available in LEXIS, News Library, GNS File; Karen Foerstel, As Perot
Looms, Bills That Change the Way US PresidentsAre Elected Now Flooding In, ROLL CALL,
July 13, 1992, available in LEXIS, News Library, ROLLCL File.
117. For a general discussion of the political and social climate preceding and influencing
the 1992 national elections, see WILLIAM GREIDER, WHO WILL TELL THE PEOPLE: THE BETRAYAL OF AMERICAN DEMOCRACY (1992).
118. See Clinton Wins Presidency by Landslide,supra note 36, at 1; Cragg Hines, Clinton's
Mandate Debated: Republicans Aren't Cowed by His 43% Plurality, Hous. CHRON., Nov. 5,
1992, at Al.
119. See The Clinton Transition: Electoral Votes CastAcross U.S., ATLANTA J. & CONST.,
Dec. 15, 1992, at A6; Electoral College Vote Official: Clinton Wins, CHI. TRIB., Jan. 7, 1993,
News, at 3; Jack W. Germond & Jules Witcover, Another ElectoralCollege Graduation,NAT'L
J., Dec. 19, 1992, at 2913; Christy Hoppe, Electors Make It Official: Clinton Wins, DALLAS
MORNING NEWS, Dec. 15, 1992, at 19A; Dirk Johnson, The Transition:A 2d Election Day, and
This One Counts, N.Y. TIMES, Dec. 15, 1992, at B12.
120. See Larry King Live (CNN television broadcast, Feb. 20, 1992), Transcript No. 501,
availablein LEXIS, News Library, CNN File. For an excellent study of the Perot movement,
including a detailed account of Perot's involvement in the 1992 presidential race, see

(1993).
121. See Larry King Live, supra note 120; see also If Drafted, Perot Says He'd Run, L.A.

CAROLYN BARTA, PEROT AND His PEOPLE: DISRUPTING THE BALANCE OF POWER
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Reaction to Perot's declaration was sluggish. In fact, in the days that
followed, Perot appeared to retreat from his offer. He dismissed sugges-

tions of a voter draft of him as only a remote possibility.' 22 At a March
18, 1992, National Press Club speech, however, Perot was more encouraging."z Reporters and the people took note. 2 4 Within days, citizen
groups in several states were organized to generate local support and

ballot signatures for Perot."z On March 30, Perot named Retired Admiral James Stockdale as his interim running mate.'26 By May, his undeclared campaign was underway.

In early June 1992, Perot hired two seasoned political consultants to
co-manage his unofficial campaign: Ed Rollins, manager of President
Ronald Reagan's 1984 re-election effort, and Hamilton Jordan, manager
of President Jimmy Carter's 1980 unsuccessful re-election bid.' 7 Perot's
TIMES, Feb. 22, 1992, at A18. During the interview, Perot stated that he would not accept
contributions exceeding five dollars from any person. Larry King Live, supra note 120. In the
ensuing months of the presidential race, Perot did not solicit campaign contributions from the
American people. Instead, he financed his entire campaign with his vast personal wealth,
spending an estimated $80,000,000 on advertising, personal appearances, and other related
expenses between February 1992 and election eve. Laurence I. Barrett, They Oughta Pass a
Law Against Perot,CLEVELAND PLAIN DEALER, Nov. 23, 1992, at 7B.
122. See Another Candidate? Texas Billionaire Perot Resisting Calls That He Run, Cm.
TRIB., Mar. 8, 1992, at C9.
123. See Address by Ross Perotto the NationalPress Club, Federal News Service, Mar. 18,
1992, available in LEXIS, News Library, FEDNEW File.
124. See Christina Cheakalos, CallersJam 1,500 Lines to Connect with Perot;Aide Says
Texas Has "Gone Wild," ATLANTA J. & CONST., Apr. 13, 1992, at Al; Steven W. Colford,
$100M Perot Bid Risky, ADVERTISING AGE, Mar. 30, 1992, at 60; Steve Daley, Perot's Challenge Faces Daunting Odds, CHI. TRIB., Mar. 29, 1992, at Cl; Susan Estrich, With Angry Voters
in PopulistMood, Two Candidates Give Politics a Bad Name, L.A. TIMES, Mar. 29, 1992, at
M1; Perot:Dominates Phone Lines and Weekend Op-Eds, HOTLiNE, Mar. 30,1992, availablein
LEXIS, News Library, HOTLNE File; Perot State Update: MCI Confirms a Million Calls in
Ten Days, HOTLInm, Mar. 26, 1992, available in LEXIS, News Library, HOTLNE File; President Perot?, WASH. TIMES, Mar. 30, 1992, at E2; Richard A. Ryan, Perot Candidacy Could
Hurt Bush in Fall, Gannett News Service, Mar. 30, 1992, availablein LEXIS, News Library,
GNS File.
125. See The 1992 Campaign:Perot Supporters Open Petition Drive Offices, N.Y. TIMES,
Mar. 21, 1992, § 1, at 8.
126. See Mark Sherman, Perot Picks Adm. Stockdale as an Interim Running Mate, ATLANTA J. & CONST., Mar. 30, 1992, at A6.

127. See Steven A. Holmes, The 1992 Campaign: Third Party Candidate Perot Hires Pair
of Top Managers to Run Campaign, N.Y. TIMES, June 4, 1992, at Al; John W. Mashek & Scot
Lehigh, Perot Hires Former Managers for Reagan, Carter; Texan Says New Aids Won't Be
"Handlers," BOSTON GLOBE (National/Foreign), June 4, 1992, at 1; Robert Shogan & Paul
Richter, Ex-Reagan, CarterAides to Run Perot Campaign;Politics: Top Strategists Rollins and
Jordan Give Undeclared Bid Credibility, Much-Needed Experience, L.A. TIMES, June 4, 1992,
at Al; Ben Smith III & Susan Laccetti, Election '92; Perot Recruits 2 Masterminds For Campaign, ATLANTA J. & CONST., June 4, 1992, at A10; Dan Thomasson, Perot's Two New NonHandlers, CHI. TRiB., June 7, 1992, at C3.
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popularity surged,' 2 8 fueled by his no-nonsense populist message 12 9 and

by intense voter dissatisfaction with the traditional party candidates. 3 °
By mid-June, an ABC News-Washington Post poll showed uncandidate

Perot in the lead. He had the support of thirty-eight percent of polled
voters, compared with thirty percent for President George Bush and
13
twenty-six percent for Bill Clinton.
Perot's popularity began to decline in early July, as media and public

scrutiny of the would-be candidate increased.' 32 After a highly publicized gaffe made in a speech to the NAACP 33 and Rollins's seemingly
abrupt departure from the Perot camp, 3 4 Perot stunned his supporters

by withdrawing his name from consideration as a possible presidential
contender on the third day of the Democratic Convention. The an-

nouncement received mixed greetings from supporters

35

and sent

Republicans and Democrats scrambling to woo Perot supporters. 3 6

128. See Marci McDonald, By His Own Rules: Ross Perot's Swashbuckling Campaign Is
Challenging the Two-Party System, MACLEAN'S, June 22, 1992, at 32.
129. See, e.g., H. Ross Perot, Americans Must Work Together to Solve Our Problems, ST.
PETERSBURG TIMES, Mar. 28, 1992, at 18A. Perot's stated concern was with devising an economic plan that would prepare America to compete in a global market and reduce the nation's four trillion dollar deficit. Id.
130. See Charen, supra note 113, at 86.
131. See Gene Gibbons, Will Two-Party System Survive Perot?, Reuters, June 16, 1992,
availablein LEXIS, News Library, REUTER File. By July 13, 1992, Perot's name was on the
ballot in 24 states. Perot's Name Now on 24 State Ballots, UPI, July 13, 1992, available in
LEXIS, News Library, WIRES File.
132. See Rogers Worthington, For Perot,with Fame Comes Flux, CHI. TRIB., July 14, 1992,
at Cl.
133. See Mike Clancy, Perot's Gaffe at Black Convention Reflects Amateur Campaign,
Reuters, July 12, 1992, available in LEXIS, News Library, REUTER File.
134. See Edwin Chen & Douglas Jehl, Rollins Quits, Says Perot Wouldn't Heed Advice,
L.A. TIMES, July 16, 1992, at Al; Tony Freemantle, Strategist Quits Perot Campaign;Rollins'
Departure Is Latest Setback, Hous. CHRON., July 16, 1992, at Al; Steven A. Holmes, The
Campaign:Ross Perot;Rollins Quits Perot's Campaign;Asserts His Advice Was Ignored, N.Y.
TIMEs, July 16, 1992, at Al; John W. Mashek, Rollins, Citing Conflicts on Strategy, Resigns as
Perot's Co-Manager, BOSTON GLOBE, July 16, 1992, at 1; Rogers Worthington, Perot Campaign Manager Quits; Move Could Create More Woes, CHI. TRIB., July 16, 1992, at C15.
135. See Jack Cheevers, CaliforniaPerot Movement Shows Signs of Losing Steam; Politics:
Volunteers are Drifting Away, and Infighting Has Begun Among Those Who Remain; Some
Still Hope to Createa Third Party, L.A. TIMES, July 27, 1992, at A15; Jack Cheevers, Eu May
Bar Perot's Name From Ballot, L.A. TIMES, July 23, 1992, at A24; John Johnson, Keeping the
Faith;Politics: Some Volunteers of the Deflated Perot CampaignStill Believe the Movement Can
Go on Without Him; But Little of Their FormerAdoration Remains, L.A. TIMES, July 27, 1992,
at B3; Tom Morganthau, The Quitter: Why PerotBowed Out, NEWSWEEK, July 27, 1992, at 28;
Ken Moritsugu, Perot Fans React: Love to Disgust, ST. PETERSBURG TIMES, July 18, 1992, at 1;
Mike Williams, Lawsuit Seeks to Force Perot to Run: Florida Woman Asks to Hold Texan to
His Pledge to His Supporters, ATLANTA J. & CONST., July 21, 1992, at A10.
136. See Rupert Cornwell, Chase Is on for Perot Defectors, INDEPENDENT, July 18, 1992,
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Perot's political involvement did not end with his July declaration.
Rather, Perot and former state coordinators of his would-be campaign
immediately organized "United We Stand America."137 This was a
watchdog group established to promote the "agenda" of former Perot
supporters in state, local, and federal political contests. Although the
organization maintained a low national profile during the ensuing weeks,
by late September leaders of both major political parties traveled to Dallas to obtain the support of the group's organizers. 38
Contemporaneous with the formation of "United We Stand
America," Perot supporters continued their efforts to place Perot's name
on the ballots in all fifty states. That difficult task was accomplished by
September 18, 1992.'39

Strengthened by the presence of his name on fifty state ballots, and
dissatisfied with Republican and Democratic strategies for reducing the
nation's deficit' 4 0 -an issue of central concern to Perot-Perot re-entered the political fray by declaring his presidential candidacy in early
at 11; Rupert Cornwell, Perot'sSupporters Swing to Clinton, INDEPENDENT, July 18, 1992, at 1;
Richard Danielson, Quayle Courts Perot Fans, ST. PETERSBURG TiMEs, July 18, 1992, at 1B;
Douglas Jehl, Perot's Exit May Open Door to New Calls for Change; Aftermath: Sentiments
Unleashedby the Aborted PresidentialBid Could Fracturethe Two-Party System, Some Experts
Say, L.A. TnMms, July 18, 1992, at A18; Greg McDonald, Pleading to Perot Followers; Bush
Urges Them Not to "Walk Away," Hous. CHRON., July 18, 1992, at A18; Douglas P. Shuit,
CaliforniaPerot Votes Appear to Shift to Clinton; Polls:Jilted Backers Mostly Listed the Arkansan as Second Choice, and New Surveys Confirm a Boost, L.A. TIMES, July 18, 1992, at A16;
Glenn R. Simpson, Spare Some Change? Hill CandidatesJump on Abandoned Perot Theme,
ROLL CALL, July 20, 1992, available in LEXIS, News Library, ROLLCL File; Nightline: Courting Perot's Jilted Supporters (ABC television broadcast, July 29, 1992), available in LEXIS,
News Library, ABCNEW File.
137. See Perot Team Still Active, L.A. TIMES, Aug. 31, 1992, at B3.
138. See Linda Diebel, Clinton and Bush Teams Court Perot, ToRoNTo STAR, Sept. 29,
1992, at A14; Major Garrett, CourtingMr. Perot; Major Parties Woo Backers, Hope to Head
Off Return, WASH. TimES, Sept. 29,1992, at Al; Murry Kempton, Groveling Before the Fraudulent Perot,NE-WSDAY, Sept. 30, 1992, at 13; HeadlineNews: PerotHosts Democrats and GOP
Officials Today in Dallas (CNN television broadcast, Sept. 28, 1992), Transcript No. 191-2,
available in LEXIS, News Library, CNN File; Perot Hosts Democrats and GOP Officials Today in Dallas (CNN television broadcast, Sept. 28, 1992), Transcript No. 191-2, available in
LEXIS, News Library, CNN File.
139. See Perot PetitionsTurned In for 50th Ballot, UPI, Sept. 18, 1992, availablein LEXIS,
News Library, UPI File. Perot had to dodge many technical barriers just to get placed on the
states' ballots. See Scott Frost, H. Ross Perot-Loosening Ballot Access Laws Would Give
Voters More Options, SEATTLE TiMEs, Mar. 26, 1992, at All; Joyce Price, "Like David and
Goliath": Third-Party CandidatesFace Roadblocks, WASH. TIMEs, Mar. 29, 1992, at A8; Ben
Smith I,PerotDrive Must Dodge Some Pitfalls, ATLANTA J. & CONST., Mar. 29, 1992, at A9.
140. See Jack Nelson, Perot Says Deal with the Deficit or I'll Re-enter, L.A. TiMES, Sept.
16, 1992, at Al.
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October 1992.141 His announcement received only tepid approval. Polls
showed support for Perot at an all-time low, with his disapproval ratings
far exceeding those of President Bush or Clinton. 4 2
Undeterred by the cool reception and by a subsequent highly publicized 60 Minutes report on his July 1992 decision not to enter the race, 4 3
Perot pursued an untraditional media campaign'" This campaign was
hallmarked by scarce public appearances and lengthy television "infomercials.' ' 145 His tactics, combined with his strong performances in
three October presidential debates,' 4 6 increased his popularity markedly
141. See Andrew Rosenthal, The 1992 Campaign: Reactions; Bush Campaign Welcomes
Perot as Reconfiguring the Election, N.Y. TIMES, Oct. 2, 1992, at A18; Ben Smith III, Perot
Throws Hat into the Ring at Last; "War's On," Backers Say, but He's Weak in Polls, ATLANTA
J. & CONST., Oct. 2, 1992, at B4; Susan Yoachum, Perot Is Back in the Race; He Apologizes to
Backers for Halting Campaign in July, S.F. CHRON., Oct. 2, 1992, at Al. In the third week of
September, Perot announced that he would run for president if the voters, once again, demonstrated their support of his candidacy. Perot established a "1-800" number for individuals to
call to voice their support for him. Dissenters were urged not to call the number, since the
mere placement of the call would be tallied as a supportive vote. See John Hanchette, Perot
an Odd Mix of Altruist, Iconoclast,Autocrat, Gannett News Service, Oct. 1, 1992, availablein
LEXIS, News Library, GNS File.
142. See Jurek Martin, Polls Hammer Home Task Facing Baker: Disenchantment with
George Bush Is Widespread, FIN. TIMES, Oct. 7, 1992, at 4; Negatives for Perot, UPI, Oct. 6,
1992, available in LEXIS, News Library, UPI File; Dane Smith, Perot's Renewed Candidacy
Only Extends Clinton's Lead, STAR TRIB., Oct. 9. 1992, at 1A; Robin Toner, 1992 Campaign:
Poll; Poll Finds Hostility to Perot and No Basic Shift in Race, N.Y. TIMES, Oct. 6, 1992, at Al.
143. See Kevin Stack, 1992 Campaign:The Independent; Perot Aides Try to End Story but
PresidentKeeps It Alive, N.Y. TIMES, Oct. 28, 1992, at A17.
144. For an interesting discussion of the media's influence on the 1992 presidential election, see TOM ROSENSTIEL, STRANGE BEDFELLOWS: How TELEVISION AND THE PRESIDENTIAL CANDIDATES CHANGED AMERICAN POLITICS (1993). For a more general discussion of
the role of the advertising media in presidential elections, see Ronald K.L. Collins & David M.
Skover, Commerce and Communication, 71 TEx. L. REV. 697 (1993); Rodney A. Smolla, Information, Imagery, and the FirstAmendment: A Casefor Expansive Protectionof Commercial
Speech, 71 TEx. L. REV. 777, 785-86, 793 (1993).
145. See Mike Clancy, Mood Lighter in Second Coming of Perot,Reuters, Oct. 14, 1992,
available in LEXIS, News Library, REUTER File; Jerry Roberts, Bush's Ratings Look Like
Carter's,S.F. CHRON., Oct. 8, 1992, at A4. One journalist branded his style of campaigning as
"telepopulism." Jurek Martin, Billionaire Populist on a Mission: Profile of US Presidential
Proto-CandidateRoss Perot,FIN. TIMES, May 11, 1992, at 34; Jurek Martin, Selling of President
Gets a '90s Update, FIN. POST, June 5, 1992, at 47. One author recently observed that Perot's
campaign, in large measure, did not exist in a physical sense, but rather existed on the air
waves. See ROSENSTIEL, supra note 144, at 176.
146. The debates were held on October 11, 15, and 19. See Michael Kelly, The Surrounding Scene; It Seemed Like Donahue. But With Bush, Clinton and Perot,It Sure Wasn't, N.Y.
TIMES, Oct. 16, 1992, at A9; David Nyhan, The Future vs. the Past, BOSTON GLOBE, Oct. 12,
1992 (op. ed.), at 15; Andrew Rosenthal, Bush Didn't Score the Needed Knockout, N.Y.
TIMES, Oct. 12, 1992, at Al; Robin Toner, The Debate; Bush Pushes Hard in 3d Debate but
Foes Put Him on Defensive, N.Y. TIMES, Oct. 20, 1992, at Al.
For a general discussion of minority-party candidates' participation in televised presiden-
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over its October low. 1 47
On Election Day, Perot received nineteen percent of the popular
vote 148 compared with forty-three percent received by Clinton and
thirty-eight percent by President Bush. 4 9 Perot's showing in the electo50
ral college was nonexistent. Clinton received a "landslide" victory
with 370 electoral votes;' 5 ' the balance went to President Bush. 2 Perot's efforts meant nothing in the system where the votes really count:
53
the electoral college.'

B.

Gridlock, Voter Frustration,and the Perot Factor

To understand Perot's political ascendancy, one necessarily must consider the political and economic landscape of 1992 and the preceding
year. Less than one year after the country's 1991 military victory in the
Persian Gulf War, President Bush's public-approval ratings plummeted.' 54 Months of victory-inspired patriotism were eroded by the
dawning recognition of America's sagging economy, ill-preparedness to
compete in an emerging global economy, and paradoxical status as a
debt-ridden "superpower."' 55 America's cynicism was aggravated by a
number of other events. These included Bush's broken 1988 "no new

taxes" campaign promise, a late-night congressional pay raise, the House
banking and post office scandals, and the debacle of the Clarence
Thomas Senate confirmation hearings. 56
tial debates, see Gregory P. Magarian, Fighting Exclusionfrom Televised PresidentialDebates:
Minor-Party Candidates'Standing to Challenge Sponsoring Organizations'Tax-Exempt Status,
90 MIcH. L. REV. 838 (1992); Eisner, supra note 111.
147. See Jurek Martin, Clinton Holds His Lead in Polls on Eve of Election: Bush Loses
Momentum as Democrat Weathers Fierce Counterattack,FIN. TIMES, Nov. 2, 1992, at 1; see also
Martin Fletcher, Perot'sSudden Surge Threatens Democratic Wictory in FinalLap, THE Tirms
(London), Oct. 26, 1992, available in LEXIS, News Library, TTIMES File.
148. As a true independent presidential candidate, without the financial support of a
political party, Perot spent more money per popular vote received than either of the other two
major candidates. See Election in the U.S., Oi-rAwA CITIZEN, Nov. 5, 1992, at B4.
149. See Clinton Wins Presidency by Landslide,supra note 36, at 1; Hines, supra note 118,
at Al.
150. Although Clinton received less than a simple majority of the popular vote, his victory
was declared a "landslide." Clinton Wins Presidency by Landslide,supra note 36, at 1.
151. For a general discussion of the influence of the electoral college on Clinton's campaign strategy, see GERMOND & WrrcovER, supra note 114, at 373-79.
152. See supra text accompanying note 119.
153. See Electoral College Distortion Is on Display This Year: Ross Perot's 19 Million
Votes Don't Count, supra note 36, at 2.
154. See Shepard & May, supra note 113, at Al.
155. Id.
156. Id. See generally GREIDER, supra note 117. Bush failed to respond swiftly to the
voters' swelling outrage. Consequently, two additional Republican contenders-David Duke,
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Unbeholden to political cadres, party loyalists, and special interests,
Perot challenged the political establishment and, just as important, defined and addressed the major issues facing the American public.1 7 He
brought to the fore concerns about the country's oppressive deficit, beleaguered economy, and corrupt election processes. 58 Additionally, he
introduced new campaign methods designed to circumvent the media
and deliver his message directly to the American people. 5 9
Interestingly, during the first stage of Perot's campaign, the two major political parties were reluctant to legitimize Perot's efforts and abilities by acknowledging the importance of deficit reduction and campaign/
congressional reform. 60 Subsequent attempts by the two parties during
the campaign to address those issues were muted at best.' 6 '
a former leader of the Ku Klux Klan and member of the Louisiana state legislature, and
Patrick Buchanan, a former speech writer for Richard Nixon, communications director for
Ronald Reagan, and a television commentator-challenged Bush for the Republican nomination. See Peter Applebome, The 1992 Campaign, Republican Voters; Fault Lines in Bush's
Base of Support,N.Y. TIMEs, Mar. 12, 1992, at A19; Michael Wines, The 1992 Campaign: The
Incumbent; Bush Turns to November, Feeling Buchanan's Challenge Has Been Defeated, N.Y.
TIMES, Mar. 12, 1992, at A20. They failed, however, to garner broad-based voter support,
leaving the uninspired Bush as the party's nominee.
157. See generally Germond & Witcover, supra note 119.
158. See generally H. Ross PEROT, UNITED WE STAND: How WE CAN TAKE BACK OUR
COUNTRY (1992).
159. See ROSENSTIEL, supra note 144. Perhaps in reaction to Perot's circumvention of the
traditional news media, the media focused substantial attention on Perot's opponents' charges
that Perot was "dangerous," "paranoid," and "crazy." See Timothy J. McNulty, Perot "Paranoid," Bush Aides Say, CHI. TRIB., Oct. 27, 1992, at 1; Ben Smith III, Perot Defends Dirty
Tricks Story-White House Calls Him "Crazy," Confirms FBI Probe, ATLANTA J.& CONST.,
Oct. 27, 1992, at Al; Stack, supra note 143, at A17.
160. See Sonni Efron, Maverick Bids Usually Lead to Dead-End;Parties: When Independents Begin to Gain Acceptance, Major Rivals HistoricallyExpropriate Their Most Potent Ideas,
L.A. TIMES, Mar. 22, 1992, at A27.
161. During his first year in office, President Clinton attempted, with modest success, to
address the major issues facing the American people. Among other accomplishments, Clinton
obtained narrow congressional approval of his budget/deficit reduction plan, The Clinton
Budget: Budget Battle Won, Clinton Mends Fences in West Virginia, He Urges the Nation to
Move Ahead, ATLANTA J.& CONST., Aug. 10, 1993, at C7; obtained congressional approval of
the North American Free Trade Agreement, Clinton Signs NAFTA, with a Promise to Labor,
CHI. TRIB., Dec. 9, 1993, at 14; obtained House approval of an election reform proposal,
David Hess, House OKs Democrats' Bill to Reform Election Funding,PHILA. INQUIRER, Nov.
23, 1993, at Al; Michael Ross & William J.Eaton, Bill to Rein in Election Funds Passes in
House, L.A. TIMES, Nov. 23, 1993, at Al; introduced a comprehensive health care reform
proposal to Congress, Clinton's Health Plan: Transcript of President'sAddress to Congress on
Health Care, N.Y. TIMES, Sept. 23, 1993, at A24; Robin Toner, Clinton's Health Plan:News
Analysis; PledgingPeace of Mind, N.Y. TIMES, Sept. 23, 1993, at Al; steered a tough, comprehensive crime control bill through both houses of Congress, Senate Approves $22-Billion
Crime Bill, ST. PETERSBURG TIMES, Nov. 20, 1993, at 1A; signed the long-awaited Brady Bill
into law, Elated Clinton Signs Brady Bill; Gun Measure Takes Effect in 90 Days, CHI. TRIB.,
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C. Perot, the Electoral College, and the Default Method of Selecting
the Nation's Executive
From the beginning of his involvement in the 1992 presidential campaign, Perot voiced concerns about the nation's presidential election systems. In mid-March 1992, Perot indicated that he was not interested in
disrupting the political process. He, therefore, would not enter the presidential race at all or would drop out if it appeared that his presence

would result in a House selection of the President.'62 He periodically
repeated that concern, and voiced substantial criticisms of both the elec63
toral college and default systems for electing the nation's president.
Interestingly, when he exited the presidential race in July 1992, Perot
cited the possibility of a House-brokered resolution to the election as his
primary reason for dropping out."6 Perot's concern with unsettling the
traditional political processes, however, appears to have been a factor
motivating, rather than dissuading, Perot's October 1992 return to the
presidential race. 6 5

The 1992 presidential election clearly demonstrates the malapportioned nature of the electoral college. The unit/winner-take-all method
of casting electoral college votes that predominates in the states created

the appearance of a clear mandate for the victor, Bill Clinton.166 Clinton, however, fared far worse in the popular vote, 67 receiving the supDec. 1, 1993, at 3; and established his touted national job corps plan, Kenneth R. Bazinet,
Clinton Keeps CampaignPledge, UPI, Sept. 21, 1993, available in LEXIS, News Library, UPI
File (discussing the passage of Clinton's National and Community Service Trust Act of 1993).
Toward the end of his first year in office, Clinton began considering various welfare reform
proposals. See Elizabeth Shogren, Clinton Task Force Rejects Welfare Cutoff, L.A. TiMEs,
Dec. 3, 1993, at A34. Poll ratings taken at the end of Clinton's first year showed Clinton with
respectable public support. See David Lauter, The Times Poll: Economy and PresidentSeen
More Favorably, L.A. TIMES, Dec. 9, 1993, at Al.
162. See David Jackson, Perot Vows Not to Be Spoiler; He Won't Throw Vote into House,
ATLANTA J. & CONST., Mar. 25, 1992, at A4.
163. See PEROT, supra note 158, at 25. A few months after the election, Perot testified
before Congress asking for, in addition to national fiscal responsibility, the national legislature
to begin the process to eliminate the electoral college and reform the national electoral
processes. See Scott Pendleton, Perot 'Draws a Line in the Sand' over Clinton Spending Increases, CHRISTIAN Sci. MONITOR, Mar. 1, 1993, at 2.
164. See Ben Smith III, PerotDrops Out; He Asserts Election in House "Would Be Disruptive" to the Country, Cites "Revitalized" DemocraticParty, Says He Realized It Wasn't Possible
to Win Three-Way PresidentialRace, ATLANTA J. & CONST., July 16, 1992, at Al.
165. Perot's presidential uncampaign prompted a group of academics to meet and debate
possible constitutional amendments and congressional rule changes concerning the presidential election process. See McCaughey, supra note 115.
166. See Kenneth Janda, Electoral College Offers Winner Mandate to Govern, S.F.
CHRON., Oct. 28, 1992, at A19.
167. The following is a state-by-state tally of the 1992 presidential votes (in thousands):
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State
Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
D.C.
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Mass.
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada
New Hamp.
New Jersey
New Mexico
New York
N. Carolina
N. Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
S. Carolina
S. Dakota
Tennessee
Texas
Utah
Vermont
Virginia
Washington
W. Virginia

Clinton
Votes
680
78
543
506
5121
630
682
126
193
2073
1009
179
137
2453
848
586
390
665
816
263
989
1319
1871
1021
400
1054
155
217
189
209
1436
262
3444
1114
99
1985
473
621
2239
213
480
125
934
2282
183
134
1039
993
331

Pct.
40.9
30.3
36.5
53.2
46.0
40.1
42.2
43.5
84.6
39.0
43.5
48.1
28.4
48.6
36.8
43.3
33.7
44.6
45.6
38.8
49.8
47.5
43.8
43.5
40.8
44.1
37.6
29.4
37.4
38.9
43.0
45.9
49.7
42.7
32.2
40.2
34.0
42.5
45.1
47.0
39.9
37.1
47.1
37.1
24.7
46.1
40.6
43.4
48.4

Bush
Votes
804
102
572
337
3631
563
578
102
21
2173
995
137
203
1734
989
505
450
617
733
207
707
805
1555
748
488
811
144
344
176
202
1356
213
2347
1135
136
1894
593
476
1792
132
578
137
841
2496
323
88
1151
731
242
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Pct.
47.6
39.5
38.5
41.0
32.6
35.9
35.8
35.3
9.1
40.9
42.9
36.7
42.0
34.3
42.9
37.3
38.9
41.3
41.0
30.4
35.6
29.0
36.4
31.9
49.7
33.9
35.1
46.6
34.7
37.6
40.6
37.3
33.9
43.4
44.2
38.3
42.6
32.5
36.1
29.0
48.0
40.7
42.4
40.6
43.4
30.4
45.0
32.0
35.4

Perot
Votes
183
73
354
99
2296
366
349
59
10
1053
310
53
130
841
456
253
312
204
211
207
281
631
825
563
86
519
107
174
133
121
522
92
1091
358
71
1036
320
354
903
105
139
73
200
1355
203
66
349
542
109

Pct.
10.8
28.4
23.8
11.8
20.6
23.3
21.6
20.4
4.3
19.8
13.3
14.2
27.0
16.6
19.8
18.7
27.0
13.7
11.8
30.4
14.2
22.7
19.3
24.0
8.7
21.7
26.1
23.6
26.2
22.6
15.6
16.1
15.7
13.7
23.1
21.0
23.0
24.2
18.2
23.2
11.5
21.8
10.1
22.0
27.3
22.8
13.6
23.7
15.9
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of the total number of people who voted. 6 ' Perot
port of
received no electoral votes, 169 largely due to the geographic diversity and
breadth of his support.
V.

70

A PHILOSOPHICAL ANALYSIS OF ARTICLE II, SECrION 1 AND
TWELFTH

ITS

AMENDMENT RESTATEMENT

Serious and disturbing questions regarding the continued use of the
electoral college and default systems are raised by examining the antiquated quality, republican nature, and federal character of the nation's
bipartite electoral process.
1041
68
44,909

Wisconsin
Wyoming
Total

41.1
34.0
43.0

931
79
39,104

36.8
39.6
37.4

544
51
19,742

21.5
25.6
18.9

BUREAU OF THE CENSUS, U.S. DEP'T OF COMMERCE, STATISTICAL ABSTRACT OF THE UNITED

STATES 265 (1993).

168. Preliminary data on participation nationwide showed that among the 189 million
eligible voters, an estimated 55%-or 104 million voters---cast ballots, an increase from
the record low 50% in 1988. The turnout was the highest proportion since 1976, and
the first increase since 1960, with the exception of a 0.1 point rise in 1984.
by
U.S.
WORLD NEWS DIG., Nov. 5, 1992, at 825 Al,

LEXIS, News Library, FACTS File.
169. Notwithstanding his failure to receive any electoral votes, Ross Perot continued to
David Jackson,
dabble in politics after Clinton's inauguration.
Add
DALLAS MORNING NEWS, Sept. 12,1993, at 6. Under Perot's stew-

ardship, "United We Stand America" became incorporated and began to solicit members.
USA TODAY, Mar.
25, 1993, at 2A. In addition to attending frequent "United We Stand America" rallies, Perot
periodically lashed out publicly against President Clinton. Perot, for example, took a highprofile stance against the Administration's support of the North America Free Trade Agreement.

H. Ross

PEROT & PAT CHOATE, SAVE YOUR JOBS, SAVE OUR COUNTRY: WHY

NAFTA MUST BE STOPPED Now (1993). In fact, shortly before the congressional vote on
NAFIA, Perot debated Vice President Al Gore on national television over the merits of the
Agreement. David F. Rosenbaum,
N.Y. TIMES, Nov. 10, 1993, at Al;
WASH. TIMES, Nov. 13, 1993, Editorial, at D2. Despite a tepid
performance in the debate and a drop in his public approval ratings, Perot immediately vowed
Richard L. Berke,
to fight Clinton's health care proposal.
Richard
N.Y. TIMES, Dec. 10, 1993, at A24;
N.Y. TIMES, Feb. 6, 1994, at 26;
L. Berke,
N.Y. TIMES, Feb. 7, 1994,
Richard L. Berke,
at A12.
note 167. Importantly, Perot's showing in the 1992 election provides a
170.
compelling response to the major arguments that have been asserted in favor of maintaining
the electoral college. Indeed, it is ominous to speculate that an individual such as Perot, who is
wealthy enough to finance his own campaign, could garner enough support to potentially secure enough electoral votes to throw the election into the House of Representatives.
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An Antiquated System

The 1787 Convention's various constitutional appeasements to southern slaveholding interests-guaranteeing the importation of slaves until
1808, counting slaves as three-fifths of a person for census purposes, and
ensuring that interstate "fugitive" slaves would be treated as property
and returned-only served to postpone the nation's resolution and final
destruction 171 of the evil institution of slavery.' 71 The North's victory
over the South on the battlefield led to the annulment of the South's
victories at the 1787 Convention. 7 3 The concessions to southern slave
states were stricken forever from the "Great Document" through the
enactment and ratification of the Thirteenth, 74 Fourteenth, and Fifteenth Amendments.
Today, however, the troublesome philosophical heritage of the electoral systems continues to plague our political system. The Civil War
Amendments' specific prohibition of slavery and more general limitations on state sovereignty have had little impact on the presidential election systems, which, as noted, were premised on the very constitutional
provisions that were superseded by those amendments. Just as the
"three-fifths of a person" status for African-American citizens was eliminated by the Civil War Amendments, the electoral systems founded
upon this now unconstitutional apportionment principle should be challenged. These presidential election systems must be philosophically and
politically scrutinized as structural "badges and incidents" of slavery. 7 5
The application of the Civil War Amendments to enforce fundamental, nationalrights of all citizens to participate more fully in the political
processes has been crucial to the evolution of our national government.
Other amendments to the Constitution have increased voter equality
and democratic participation in both the state and national political
processes. Indeed, a significant percentage of constitutional amendments explicitly have been passed for the purpose of transforming the
171. In fact, these accommodations made the Civil War inevitable. The proslavery Constitution led to a certain increase in the population of slaves from 1787 to 1861 and thus guaranteed that the South's economy would became absolutely dependent on this diabolic labor
system.
172. See supra notes 29-80 and accompanying text.
173. As noted, the South's dominance of the political processes began to decline years
before the Civil War. See supra note 71.
174. Interestingly, the Thirteenth Amendment is the only provision of the Constitution
that makes specific reference to the term "slavery." See Finkelman II, supra note 6, at 1030.
175. The Civil Rights Cases, 109 U.S. 3 (1883) (United States v. Stanley; United States v.
Ryan; United States v. Nichols; United States v. Singleton; Robinson v. Memphis & Charleston R.R.).
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government structure away from the Framers' elitist design into one that
is closer to a true Democratic-Republic. For example, the Constitution
6
has been amended to guarantee that women have the right to vote,17
177
that persons reaching the majority age of 18 have the right to vote,'
that all citizens have the right to vote in federal elections unencumbered
by a state poll tax, 78 that citizens living in the District of Columbia have

the right to elect electors as if the District were a state,'17 9 and that state

citizens have the right to elect United States Senators directly.'8 0

Today, the presidential election systems operate to affirm an extreme

pre-Civil War "states rights" philosophy whereby Americans were
viewed primarily as citizens of state governments.' 8 ' These systems represent the extreme and paternalistic view that state governments are
more qualified to represent their citizens to the national government; the

people should not and, indeed, cannot be trusted to participate directly
in the national political process.'8 Since the electoral systems limit the
rights of all citizens in the selection of their President, the republican and
federal nature of the systems merit close inspection.
B. A Republican Process

It is generally accepted that our national and state governments are
176. U.S. CONST. amend. XIX.
177. Id. amend. XXVI.
178. Id. amend. XXIV.
179. Id. amend. XXIII.
180. Id.amend. XVII.
181. The outdated electoral systems are analogous to the antiquated system of allowing
state legislatures to select a state's Senators. In 1913, this extreme "states-rights" holdover
theory was expunged from the Constitution by an amendment to allow the people to vote
directly for their Senators. Id.
182. As an example of the elitist, paternalistic philosophy behind this "states-rights" federalism, consider the following FederalistPaperpassage, written by John Jay:
The convention appears to have been attentive to both these points-they have
directed the president to be chosen by select bodies of electors to be deputied by the
people for that express purpose; and they have committed the appointment of senators
to the state legislatures. This mode has in such cases, vastly the advantages of election
by the people in their collective capacity, where the activity of party zeal taking advantage of the supineness, the ignorance, and the hopes and fears of the unwary and interested, often places men in office by the votes of a small proportion of the electors.
As the select assemblies for choosing the president, as well as the state legislatures
who appoint the senators will in general be composed of the most enlightened and
respectable citizens, there is reason to presume that their attention and their votes will
be directed to those men only who have become the most distinguished by their abilities and virtue ....
THE FEDERALIST

No. 64, at 432-33 (John Jay) (Jacob E. Cooke ed., 1961).
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republican in character. 183 At its best, republicanism reflects the reality
that a giant town meeting attended by all Americans is impossible" 8 and
that a representative form of government is the most efficient method of
effectuating the will of the people. At its worst, republicanism may be

used to justify nonrepresentative government in which elected or appointed officials exercise raw power based on greed and corruption,

while ignoring the will of the people.' 85 In describing a process as republican, the teachings of James Madison in The Federalistare instructive:
As there is a degree of depravity in mankind which requires a
certain degree of circumspection and distrust: So there are other
qualities in human nature, which justify a certain portion of esteem and confidence. Republican government presupposes the
of these qualities in a higher degree than any other
existence
18 6
form.

The double dangers of republicanism inhere in the electoral college
system. First, selection of state electors is governed by the various state
legislatures. 8 7 Second, these electors are in fact free to vote for anyone
they choose, regardless of the popular vote, except in those few states
that force presidential electors to take a pledge to support the nominees
of a party's national convention. 88 After serving as a Pennsylvania
183. Indeed, Article IV, § 4 ensures that the national government will protect citizens
from both monarchy and anarchy by guaranteeing "to every State in this Union a Republican
Form of Government." U.S. CONST. art. IV, § 4.
184. During the 1992 campaign and in the first months after President Clinton's inauguration, the "town meeting" concept received much publicity. Ross Perot's infomercials and public rallies attempted to bring candidate Perot closer to the people, to put a "human,"
accessible touch on campaigning. President Clinton heralded the notion of town meetings
during and after his campaign. Notwithstanding the personal touch of such meetings, however, they largely deteriorate into rehearsed, predictable soliloquies, accentuating the isolation
of the participants.
185. For a discussion of republicanism and the Guarantee Clause of Article IV, § 4, see
WILLIAM M. WEICEK, THE GUARANTEE CLAUSE OF THE U.S. CONSTITUTION (1972); Hans A.
Linde, When Is Initiative Lawmaking Not "Republican Government?," 17 HASTINGS CONT.
L.Q. 159 (1989); Deborah J. Merritt, The Guarantee Clause and State Autonomy: Federalism
for a Third Century, 88 COLUM. L. REV. 1 (1988).
186. THE FEDERALIST No. 55, at 378 (James Madison) (Jacob E. Cooke ed., 1961).
187. To the extent not obfuscated by the unit/winner take-all method of allocating electoral votes, the contemporary workings of the electoral system mandates representation inasmuch as each of the 50 states has determined that selection of electors should be linked to the
state's popular vote for presidential candidates rather than made by the legislature.
188. In Ray v. Blair, 343 U.S. 214 (1952), the Supreme Court stated:
This long-continued practical interpretation of the constitutional propriety of an implied or oral pledge of his ballot by a candidate for elector as to his vote in the electoral
college weighs heavily in considering the constitutionality of a pledge, such as the one
here required, in the primary.
However, even if such promises of candidates for the electoral college are legally
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presidential elector in 1968, historian James Michener wrote a fascinating critique of the electoral college system. 189 He specifically addressed
the "free-agent" status of presidential electors:
The qualified elector, therefore, is free to vote precisely as he
wishes, which was the original intent of the Constitution and
which is its intent now. Look at the experience in recent years.
In 1956 W.F. Turner of Alabama was elected to vote for Adlai
Stevenson, but when the time came to vote he cast his ballot for a
local judge, Walter E. Jones. In explanation Turner said, "I have
fulfilled my obligation to190the people of Alabama. I'm talking
about the white people.'
The default system also may fairly be described as republican' 9 ' in
nature. That system charges congressional voters with the republican
mandate of reflecting the will of their state constituents while allowing
them to exercise independent judgment and leadership. The House
members, sitting in state caucuses, may vote for any one of the top three
candidates for President, and the Senators may vote for either of the top
two candidates for Vice President. 92
By design, then, the republican nature of the default process is an
affront to democratic ideals and secure governance. 93 Millions of
unenforceable because violative of an assumed constitutional freedom of the elector
under the Constitution, Art. II, § 1, to vote as he may choose in the electoral college, it
would not follow that the requirement of a pledge in the primary is unconstitutional.
Id.at 229-30.

189. See generally JAMES A. MICHENER,

PRESIDENTIAL LOTrERY

(1969).

190. Id. at 8. Michener's work also describes a fascinating proposal suggested in 1968,
after it became apparent that third-party candidate George Wallace would win some presidential electors away from the two main candidates, Richard Nixon and Hubert Humphrey. It was
suggested that New York's 43 free agent electors could be persuaded to cast their votes for
noncandidate New York Governor Nelson Rockefeller. If Wallace received no more than 42
electoral votes, Rockefeller would eliminate Wallace as one of the top three candidates in the
event of a House default and present the House with an alternative to Nixon or Humphrey.
Although such a scenario might sound preposterous, nothing in the Constitution or New York
state law would have prevented such free choice on the part of the electors. Id. at 92.
191. This construction of republicanism is based on the idea that the national legislature
operates on a hybrid theory of "virtual" and "actual" representation. Virtual representation is
reflected in the British legislative tradition of the legislator independently determining and
acting in the best interests of all the people. In contrast, actual representation is reflected in
legislators acting only by instruction or according to the vocal wishes of the majority of their
constituents. See ALICE O'CONNOR ET AL., REDISCOVERING THE CoNsrrurioN 81-82 (1987).
192. Like state electors, congressional electors are autonomous agents who may disregard
the will of their constituency for their own judgment and, indeed, their own benefit.
193. In a default election, each House member or Senator is, in fact, free to ignore totally
the will of the people in her district as reflected in the popular vote. Indeed, each state caucus
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Americans who participate in a general presidential election by voting,

supporting, and even campaigning for a candidate of their choice may
well be participating in a futile, meaningless act. 94 As Elizabeth Mc-

Caughey of the Center for the Study of the Presidency stated after the
1992 election: "The electoral college has a dangerous shortcoming ....
The danger is that deadlock will be resolved in a way that seems to rob
Americans of their perceived right to select the president."'1 9 5 The inde-

terminate outcome of a nonmajority electoral college vote, which defaults into Congress, yields significant insecurity and confusion for the
nation.

1 96

The presidential election of 1824 exemplifies the ugly side of republicanism. 197 The independent judgments that were made by Henry Clay
and other House members were motivated by individual greed and fostered by institutional corruption. 19 The election was a compelling testa-

ment to James Madison's concern regarding the "degree of depravity in
mankind which requires a certain degree of circumspection and
distrust."' 199

In a more contemporary vein, Madison's words should sound an
alarm, considering recent scandals involving members of the House of
Representatives. 0 Aside from the scandals, Congress's seeming inabilmust ignore the electoral college vote count of its state to break the plurality deadlock. The
breaking of the electoral college deadlock can only be accomplished by making judgments
independent of the will of the people.
194. See Electoral College Distortion Is on Display This Year: Ross Perot's 19 Million
Votes Don't Count, supra note 36, at 2.
195. McCaughey, supra note 115, at 79 (discussing the risk of a default election in 1992:
"At risk was one the nation's greatest assents, the people's confidence in the fairness of the
electoral process and their readiness to accept the winner as their legitimate leader.").
196. As James Michener stated after serving as an elector in the three person 1968
election:
I swore then that whatever the result this new day brought, I would do what I could to
abolish this ridiculous and unnecessary anachronism, for I saw then that the Electoral
College serves no possible purpose except to invite the very kind of insecurity in which
we were then embroiled. Any system which accidentally condones such a situation is
immoral, but one which actively invites it is idiotic.
MICHENER, supra note 189, at 22.
197. See supra notes 96-111 and accompanying text.
198. See supra notes 101-11 and accompanying text.
199. THE FEDERALIST No. 55, supra note 186, at 378.

200. Scores of popular articles and journalistic pieces have been written about recent
scandals in the House and Senate. E.g., David Ellis, Checkmate the Speaker; Rubbergate
Claims Its First Victims and Threatens Scores More in November, Even Tom Foley May Have
to Pay, TIME, Mar. 30, 1992, at 32; David Ellis, Nobody Here but Us Chickens; Who Kited
Checks at the House Bank? Almost Everybody, TIME, Mar. 23, 1992, at 30; David Johnston,
Inquiry on Lawmakers, Expenses Said to Focus on Possible Theft, N.Y. TIMES, May 16, 1992,
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ity to address the nation's most pressing domestic concerns-violent
crime in our cities,201 lack of any national fiscal integrity,20 2 and a woefully understaffed and underfunded federal judiciary 2°3 -further discredits these representatives from exercising such an important
republican role. Are these the women and men who are to be trusted to
election of those who are to serve in the
make judgments regarding the
2 °4
offices?
highest
nation's two

at 6; Stephen Labaton, In Congress, a Year for Full Disclosure,N.Y. TIMES, June 12, 1992, at
D18; Scandal in the Mailroom, TiME, Mar. 9, 1992, at 31.
201. See Jeanne Cummings, Violence and the Young: Fear, Grief Leaves Kids Shellshocked, ATLANTA J. & CONST., Mar. 10, 1993, at Al. In November 1993, after years of
inexcusable delay, both houses of Congress finally passed comprehensive crime control bills.
Senate Approves $22-Billion Crime Bill, supra note 161, at 1A.
202. See Clifford Krauss, Budget Politics Exposed in Fightfor Supercollider, N.Y. TIMES,
Mar. 31, 1993, at A20. In summer 1993, President Clinton succeeded in steering his budget/
deficit reduction plan through Congress. The Clinton Budget: Budget Battle Won, Clinton
Mends Fences in West Virginia, He Urges the Nation to Move Ahead, ATLANTA J. & CONST.,
Aug. 10, 1993, at C7. The budget was enacted after 12 years of Republican administrations
accumulated over four trillion dollars in national indebtness.
203. As the federal court system reached absolute gridlock in fall 1992, the Senate purposely delayed over 60 judicial nominations. See Victor Williams, Help Wanted: FederalJudicial Gridlock, Solving an Immediate Problem and Averting a Future Crisis, 24 Loy. U. Cii.
L.. 1 (1992); Victor Williams, Solutions to Federal Judicial Gridlock, 76 JUDICATURE 185
(1993). Near record numbers of judicial vacancies remained at the end of President Clinton's
first year in office. See Penny Bender, Vacancies Force Judges to Struggle with Case Load,
Gannett News Service, Dec. 9, 1993, available in LEXIS, News Library, GNS File; see also
Peter Eisler, Florida'sBench Down to Three Vacancies, Gannett News Service, Dec. 9, 1993,
available in LEXIS, News Library, GNS File; Ellyn Ferguson, V.. Had Had Judicial Vacancy
for Four Years, Gannett News Service, Dec. 10, 1993, availablein LEXIS, News Library, GNS
File.
204. Arguably, these republican dangers are mitigated by the threat of subsequent democratic action; that is, a House member or Senator risks the danger of being turned out of office
if she encourages a state delegation to vote against the explicit popular choice of her constituency. This argument must consider that re-election for a House member voting for a President is two years away, and for a Senator, voting for the Vice President, re-election may be as
much as six years in the future. There is no constitutional requirement that the House or
Senate votes be made public; rather, individual citizens may be informed only that the state
delegation voted for a specific candidate. The influence of the majority party House and Senate leaders, demanding party loyalty to a presidential candidate in the congressional elections,
should not be underestimated, as the leadership controls institutional rewards, ranging from
committee assignments to parking places for the individual members. Moreover, as one considers how well President John Quincy Adams rewarded certain congressional members who
were instrumental in his 1825 House election, the risk of disappointing constituents in the face
of future White House favors may appear minimal. During the 1992 campaign, the chairman
of the Democratic Party openly called for all House members of that party to pledge their
votes for the party nominee, regardless of their respective constituency's popular vote, in the
event of a default House election of the President. See Larry King Live (CNN television
broadcast, June 18, 1992), Transcript No. 586-2, availablein LEXIS, News Library, CNN File.
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C. A FederalProcess
The federal nature of our constitutional government was designed to
ensure respect by the national government for individual state institutional concerns and powers.2 0 5 As the Supreme Court recently stated in
Gregory v. Ashcroft,2 0 6 aspects of a federal system have "numerous advantages" for the people, including "increas[ing] opportunity for citizen
involvement in democratic processes. 'z 7 The federal nature of the electoral college system is obvious: Electors are selected by the states to
represent the interests of the states in selecting the executive.20 8 In effect, the method of selecting electors, and the criteria by which they must
vote, are left to the whim of the various state legislatures. Any state
legislature, by a simple vote, could decide to cancel popular presidential
elections and simply name the presidential electors. This was the practice in a majority of states during the nation's early presidential
elections.2 °9
The federal character of the default system is obvious as well. House
members meet in state delegations to represent the institutional and
political interests of the state. Each state, regardless of the size of its
population, has just one vote. Similarly, the Senators vote as state representatives in the selection of the Vice President. Each state, regardless
of size, has only two votes.
A gross population malapportionment results from the default system when sixteen percent of the nation's citizenry, represented by House
members from the twenty-six least populous states, are able to override
eighty-four percent of the nation's citizens, represented by congresspersons from the twenty-four most populous states. The "one state, one
vote" formula in the House, and the "one state, two votes" formula in
the Senate, create an obvious injustice when compared to the nation's
population demographics. One House member from Wyoming, who
represents under 500,000 citizens, has the same one vote as the fifty-two
house members from California, who represent a population of over 30
million citizens.2 10 The vote of citizens living in the more populous
205. See Herbert Wechsler, The PoliticalSafeguards of Federalism: The Role of the States
in the Composition and Selection of the National Government, 54 COLUM. L. REV. 543 (1954).
206. 111 S. Ct. 2395 (1991).
207. Id. at 2399 (citing Michael McConnell, Federalism:Evaluating the Founders' Design,
54 U. CHI. L. REV. 1484, 1491-511 (1987)).
208. See 3 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED
STATES 327-28 (1833).
209. See generally WILMERDING, supra note 16.
210. Similarly, the two Senators from North Dakota, who represent less than 500,000 citi-
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states is certainly "diluted" in comparison with that of citizens who live
in the least populous states.211 Applying the language of the Supreme
Court's most recent discussion of the benefits of nationalism, it is clear
that the federal character of the electoral system does not serve to preserve any "advantage" to the people or offer any assurance of a government "that will be more sensitive to the diverse needs of a heterogenous
society.12 1 2 Moreover, its malapportionment certainly does not increase
"opportunity for citizen involvement in democratic processes. '"23
VII.

RESPONDING TO ALEXANDER BICKEL, APOLOGIST FOR THE

ELECTORAL COLLEGE

Proposals to alter the existing electoral college and default systems
are of perennial interest. They arise most often when third-party candidates mount a substantial challenge to the traditional party candidates.2 4 Interest in such proposals surged during the early summer of
1992 when the popularity of uncandidate Perot raised serious concerns
over a possible House-brokered victory.21 5
Reformers are divided on the best solution for resolving problems
with those systems. Some would replace the electoral college and default systems with a direct presidential election. Others would reform
only the most problematic aspects of the current systems. For example,
they would restrict the states' authority to control the actions and the
method for allocating the votes of electors, or eliminate or replace only
the default system. 216 The historic and present consensus among participants in the reform debate is that fears regarding possible independent
zens, will have the same influence and voting power in selecting the Vice President as the two
Senators from New York, who represent more than 20 million citizens.
211. For related studies, see Peter Suber, Population Changes and ConstitutionalAmendments: Federalism Versus Democracy, 20 U. MICH. J.L. REF. 409 (1987).
212. Gregory v. Ashcroft, 111 S. Ct. 2395, 2399 (1991).
213. Id.
214. See ADAM C. BRECKENRIDGE, ELECTING THE PRESIDENT 19-29 (1982); LAWRENCE

D. LONGLEY & ALAN G. BRAUN, THE POLITics OF ELECTORAL COLLEGE REFORM 129-77
(1972); PEIRCE & LONGLEY, supranote 6, at 48-84. "As of 1966, 513 congressional resolutions
had [been] proposed to change the electoral college by constitutional amendment."
O'Sullivan, supra note 38, at 2422 n.3 (citing Albert J. Rosenthal, The Constitution, Congress,
and PresidentialElectors, 67 MICH. L. Rnv. 1, 1 n.2 (1968)).
215. See supra notes 112-17, 162-70 and accompanying text; see also infra notes 330-46 and
accompanying text (discussing the 1992 major reform efforts); infra notes 347-54 and accompanying text (discussing the 1993 reform efforts).
216. Indeed, contemporary reform proposals focus principally on overhauling the entire
system. See infra notes 330-54 and accompanying text.
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action of electors217 and on resolution of an electoral college deadlock in
Congress are legitimate.218 The need for reform in the default system is
particularly compelling in view of contemporary judicial developments
in the area of franchise equality. 9 Why, then, have reform efforts to
change the "free-agent" status of electors and eliminate the House/Senate default system not been successful?
Reforms may have been inhibited primarily by the consistent, though
not necessary, linking of suggested changes in the default system with
proposals to replace the electoral college process with direct elections.
for the electoral college have staved off constitutional
Indeed, apologists
220
amendment.
Admittedly, the need for electoral college reform is not as obvious as
the need for change in the default process. The former is not as plagued
by conspicuous opportunities for abuse as the latter is. The electoral
college system, however, is vulnerable to abuse and remains tainted by
its nefarious origins and malapportioned quality."2 Consequently, careful consideration must be given to its continued use.
Apologists for the electoral college, foremost among them the late
Alexander Bickel of Yale University, offer several justifications for continued reliance on that election process while acknowledging its malapportioned character.222 Those justifications are catalogued in Professor
217. As previously noted, the Constitution reserves to the states responsibility for establishing methods for selecting and limiting the actions of individual electors. Presently, all but
two states have a unit/winner-take-all rule in effect; that is, the winner of a majority of the
electoral votes in any given state is awarded all of that state's electoral votes. Nothing, however, prevents the problem of renegade electors. Although it is not difficult to make the
argument for elector reform, achieving such reform without constitutional amendment is
highly unlikely. It is unlikely that out of fairness states will embrace a more equitable practice. The unit rule is particularly advantageous to large states; without agreement of those
states to a more equitable process, small states are unlikely to act.
218. Even those who testified before the 1992 Senate Judiciary Subcommittee on the
Constitution's hearings on presidential election reform advocating no specific proposals for
change conceded that the default system needs to be altered or eliminated. See Foerstel, supra
note 116.
219. See infra part VII.
220. For a recent argument against changing the electoral college system, see James J.
Kilpatrick, ConstitutionalAmendments Abound! Many Won't Pass,but One Should, ATLANTA
J. & CONST., Mar. 17, 1993, at A13 ("The idea [of replacing the electoral college system] is
superficially appealing, but it would shatter the rock of federalism on which the Constitution
rests.").
221. For recent commentary on the electoral college, see When No Majority Rules: The
Electoral College and PresidentialSuccession, NAT'L J., Mar. 27, 1993, at 782.
222. Apologists assert that the malapportioned character of the electoral college is of no
practical consequence because of the unit/winner-take-all rule. Bickel asserts that the malapportioned nature of the electoral college is a positive feature; his reasoning is that the electoral
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Bickel's Reform and Continuity.2' It was written in reaction to reform
proposals made during and immediately after the 1968 campaign, in
which independent third-party candidate George Wallace played a significant role. The work begins with a strong denunciation of reformers.
It contains a clever argument that the electoral college's dishonorable
origins are irrelevant to contemporary reform debate.224 Bickel disparagingly refers to reformers as "unsophisticated populists" and "liberals,"
who are "mesmerized" by the "one man, one vote rhetoric" and who
believe that there no longer is a reason for tolerating the "undemocratic
aberration" of the electoral college. 2' To Bickel, reformers are jeremiads who suggest abandonment of one of our most stable, sacred political
institutions in favor of an unproven, direct participatory model. 226 The
Constitution reflects the Framers' elitist political philosophies. Similarly,
Bickel's apologies for the electoral college reflect an intense distrust of
the ability of individual voters to make informed decisions based on relevant criteria. Bickel discredits majoritarian rule in support of his problematic and arbitrary thesis that the electoral college is necessary to
ensure the continued viability of the two-party system. 227
As noted, Bickel dismisses the relevance of the electoral college's
constitutional origin while heralding the political tradition that has developed through its application. The tradition of the electoral college, to
Bickel, is of paramount importance; its inspiration is not. Change in the
institution, Bickel suggests, would be devastating to American society,
which has become dependent on the mere existence of the institution.
Bickel states:
The sudden abandonment of institutions is an act that reverberates in ways no one can predict, and many come to regret. There
may be a time when societies can digest radical structural change,
when they are young and pliant, relatively small, containable, and
readily understandable; when men can see the scenery shift withcollege, in fact, gives large, urban states a "practical" advantage by providing urban ethnic and
racial minorities with an opportunity to influence presidential politics, and gives small states a
"symbolic victory" by giving the appearance of voting power. See ALEXANDER M. BICKEL,
REFORM AND CoNTINurry: Tm ELECrORAL COLLEGE, THE CONVENTION, AND THE PARTY
SYSTEM (1971).

Id.
See id. at 1-3.
Id. at 14.
See id. at 3.
For a reflective and compelling argument in favor of retaining the two-party system,
see JAMES A. REICHLEY, THE LIFE OF THE PARTIES: A HISTORY OF AMERICAN POLITICAL
PARTIES (1992).
223.
224.
225.
226.
227.
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out losing their sense of direction. We are not such a society.'
Bickel apparently believes that the American polity is so unsophisticated
structures would
and fragile that modifying antiquated governmental
229

trigger unacceptable social and political instability.
Using an antiquated rural/urban model of political analysis,23° Bickel
asserts that the electoral college ensures a vital "balance of influence"
between the two political branches of government. This gives the presi-

dent an incentive to act as a counterweight to Congress.' 31 The warnings
of Bickel and other apologists that abolition of the electoral college
would substantially diminish the political influence of racial and other

minority groups remains mere supposition based on Bickel's underestimation of such groups' political potential.3 a
Additional academic support for the electoral college is premised on
the assumption that direct presidential elections would negatively affect

the political process and fundamentally alter presidential campaign practices.2 33 Professor Bickel asserts that direct elections would encourage

heavy campaigning in select media "markets." It would also result in
little or no personal campaigning in less populated locales. Television
campaigning of minimal substance would become more common and
candidates correspondingly would become less accessible to voters." 4

Finally, the influence of "big," more heavily populated states would increase.2 35 Those concerns are largely overstated. Locales likely to attract the most personal campaign appearances are those that already

enjoy the greatest influence in the electoral college. Television
campaigning may become more popular, but not necessarily as a sole
228. BICKEL, supra note 222, at 3.

229. See id.
230. For an earlier alternative analysis, see Allan Sindler, PresidentialElection Methods
and Urban-EthicInterests, LAW & CONTEMP. PROBS. 213 (1962).

231. BICKEL, supra note 222, at 4-10, 14-17.
232. See Yvette M. Barksdale, The Presidency and Administrative Value Selection, 42 AM.
U. L. REv. 273 (1993) (discussing the disproportionate influence of minority group interests in
recent presidential elections).
233. See Paul Perkins, What's Good About the Electoral College, WASH. MONTHLY, Apr.
1977, at 40-41.
234. Expanding the right of franchise, two authors assert, "reduces average voter monitoring of politicians," and encourages "the typical voter [to] invest[ ] less in learning about the
issues and the candidates as well as about the performance of politicians in office."
Doudreaux & Prichard, supra note 90, at 143 & n.142. If that is so, then, presumably, electoral college reform, which would seek to enhance the individual right of franchise, would actually reduce voter participation and interest in presidential elections.
235. BICKEL, supra note 222, at 9-15.
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result of direct elections. z 6 In view of the unfortunately small percentage of eligible voters who choose to participate in contemporary presidential elections, an increased reliance on television and new
information technologies in campaign strategies promises only to enhance voter participation by increasing voter interest and awareness.
Bickel flatly rejects the notion that electoral college reform is justified solely by contemporary constitutional developments in the area of
franchise equality. Instead, he asserts that such developments are of
questionable fortitude and that the Constitution should not be amended
merely to state what the judiciary has decreed it to mean. 2 8 In arguing
that the presidential election systems cannot be challenged as malapportioned because they were established by the express text of Article II of
the Constitution, he forgets that the Supreme Court's evolving interpretation of the Fifth and Fourteenth Amendments' Due Process components challenges all conflicting text.
It is telling that Bickel avoids serious consideration of a malapportionment claim against the presidential election systems. Indeed, any
successful constitutional court victory with regard to such a claim would
nullify all of the apologists' philosophical and practical arguments in support of the electoral college 39 It is also telling that Bickel avoids discussing the default system for selecting the President, conceding at the
outset of his work that there is little disagreement that the alternative
House selection of the President should be replaced.
Suggestions that the electoral college serves as a stanchion for the
236. Indeed, television campaigning of minimal substance is already common. See generally ROSENSTIEL, supra note 144.
237. For an excellent contemporary argument relevant to Bickel's thesis that the electoral
college is important to the nation's political stability, see GEORGE F. WILL, THE NEW SEASON:
A SPECTATOR'S GUIDE TO THE 1988 ELECTION 202 (1988). Will states:
The presidential electoral-vote system, and the custom of allocating state electoral
votes on a winner take all basis, creates an illusion of mandate more emphatic than
most Presidents really receive. In the television age, this is an optical illusion: In 1980,
when 47.6% of the voters voted for Carter or Anderson, the electronic maps at the
three networks turned almost solidly the Republican color.
This exaggeration of the clarity of the nation's decision can give a President-elect
some momentum for respect. And it can give the country the invigorating (if inaccurate) sense of having said something clearly. That sense and that momentum are highly
perishable. But every little bit helps in the struggle to invest government with more
coherence than the country's mind usually has.
Id.
238. See BICKEL, supra note 222, at 14, 17-18; Smolla, supra note 144, at 785-86, 793. But
see Doudreaux & Prichard, supra note 90.
239. See Tom Wicker, One Man, One Vote, N.Y. TIMns, Mar. 27, 1977, § 4, at 17.
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two-party political system are exaggerated.24 ° Premised on the assumption that the electoral college is a desirable and essential tool for the
suppression of third-party candidacies, apologists estimate that abolishment of the electoral college would spark a proliferation of radical splinter parties and eliminate the possibility of strong coalition governments
built on moderate compromise. 241 Bickel, in fact, repeatedly stresses the
electoral college's vital role 242
and purpose in preventing "ideological and
charismatic fragmentation.,
Bickel and other apologists for the electoral college have raised interesting and serious objections to creating a system that would provide for
the direct election of the president.243 Although the form and substance
of those objections are criticized above, the underlying motivations for
those objections should be recognized as having been borne of patriotic
concern for our republican form of government. Those contemporary
apologists who build their objections to direct election of the president
upon the well-worn arguments of the past 24 would do well to remember
that Bickel's fundamental concern is the dynamic health and well-being
of our republic. Indeed, Bickel emphatically states that continuation of
the electoral college and the two political parties should be contingent
upon the continued ability of the two parties to govern effectively and
responsibly:
If the major parties are not open to continual reconstitution, if
they insist instead on retention of a previously established identity, their bases will gradually narrow, and the open spaces on the
political spectrum will necessarily be taken up by a multiplicity of
minor factions that could find a place in neither party. The rise of
such factions is discouraged by the electoral college, but over the
long run, should the major parties be closed to the process of constructing new coalitions, the demand for structural change to provide another, if later, coalition-forming stage will be as irresistible
as it will be justified. The electoral college, making room in the
general election essentially for two coalitions, deters minor-party
candidacies, and it is well that it should. But it should and can do
so only as long as a coalition-forming process is open and works
240. But see generally REICHLEY, supra note 227.
241. See A Bad Idea Whose Time Has Come, NEw REPUBLIC, May 7, 1977, at 5.
242. BICKEL, supra note 222, at 22.
243. See generally BEST, supra note 97.
244. For a variety of views supporting the retention of the electoral college made during
the reform efforts of the mid-1970s, see Albert Hunt, Don't Fix the Electoral College, WALL
ST. J., July 5, 1979, at 10; George Will, Don't Fool with the Electoral College, NEWSWEEK, Apr.
4, 1977, at 96.
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before the election. 245
Certainly, the trends in governance and the prevalence of government
gridlock in recent years compel consideration of whether the political
party unresponsiveness of which Bickel warns has indeed arrived.
For all participants in the presidential election systems debate, the
issue must be refrained as addressing not only the mode of electing the
chief executive, but also as addressing the efficiency, responsiveness, and
effectiveness of the resulting national government. Indeed, as the debate continues in the months and years leading to the next presidential
election, one should closely examine the correlation between seemingly
246
unending governmental gridlock and the presidential election systems.
VII.

APPLICATION OF THE "ONE PERSON, ONE VOTE" DOCTRINE TO
ARTICLE

II,

SECTION

1

AND THE TWELFTH AMENDMENT

John Hart Ely has identified "representation reinforcing" as the highest purpose of the equal protection precept. He urges our national constitutional courts to frame constitutional adjudication so as to "bound[ ]
judicial review under the Constitution's open ended provisions by insisting that it can appropriately concern itself only with questions of participation."'2 47 As the threshold query regarding political participation, the
courts must zealously protect, as the most fundamental of all rights, the
right of equal voting. A brief review of the Supreme Court's delineation
of the right to franchise equality and an application of relevant Supreme
Court "equal vote" decisions to our presidential election systems may be
instructive to contemporary scrutiny of the Framers' electoral process.
A.

"One Person, One Vote": A Fundamental ConstitutionalRight

No right is more precious in a free country than that of having a
choice in the election of those who make the laws under which, as
good citizens, we must live. Other rights, even the most basic, are
illusory if the right to vote is undermined. 24
In a series of cases decided in the 1960s, the Supreme Court breathed
245. BICKEL, supra note 222, at 42-43.
246. In a March 1993, televised "national referendum" on government reform, H. Ross
Perot, representing the group United We Stand America, framed the question to the audience:
"Should the electoral college be replaced with a popular vote for the presidential election?
Yes or No." Seventy-three percent of the respondents favored replacing the electoral college.
See Debbie Howlett, Perot'sPublic Support 'Overwhelming'; 20% Say They'd Join His Group,
USA TODAY, Mar. 25, 1993, at 3.
247. Jorn H. ELY, DEMOCRACY AND DismRus-r 181 (1980).
248. Wesberry v. Sanders, 376 U.S. 1, 17 (1964).
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democratic life into the congressional election processes through the de-

velopment of the "one person, one vote" constitutional principle. Relying first on Article I, Section 2's dictate that congressional
representatives shall be chosen "by the People of the several States, 2 4 9
and later on the Fourteenth Amendment's Equal Protection Clause, 2 0

the Supreme Court forcefully broke through the status quo. It thrust
itself into the "political thicket" in order to constitutionalize the philosophical construct that one person's vote is as valuable as the next per-

son's vote.25 1 Within the decade, the constitutional right of franchise
equality had been applied expansively in a variety of contexts. These

included state and local legislative and executive positions.2 52 More recently, the Supreme Court ventured even deeper into the "political

thicket"253 when it expanded the doctrine of franchise equality and individual voting rights25 4 to prohibit political"s and racial gerrymandering. 6 It also applied the doctrine to the state election of judges.25 7

In the 1962 landmark Baker v. Cart25 . decision, the Supreme Court
found apportionment challenges to be justiciable under the Fourteenth
Amendment's Equal Protection Clause. Two years later, the Court explicated the language and logic for this foray into the "political thicket"
in Wesberry v. Sanders,25 9 Reynolds v. Sims, 260 and various companion
249. See id. at 7-8.
250. See Reynolds v. Sims, 377 U.S. 533 (1964).
251. See generally John R. Low-Beer, The ConstitutionalImperative of ProportionalRepresentation, 94 YALE L.J. 163 (1984).
252. See Alexander Bickel, The New Supreme Court: Prospectsand Problems, 45 TUL. L.
REv. 229 (1971); Richard DeWitt George, ConstitutionalLaw-"One Man, One Vote" Principle Extended to All PopularElections, 21 SYRACUSE L. REv. 1270 (1970); Note, 1970 Wis. L.
REv. 552.
253. See Dean Alfange, Jr., Gerrymanderingand the Constitution: Into the Thorns of the
Thicket at Last, 1986 Sup. CT. REV. 175.
254. The congressional reapportionment efforts that followed the 1990 census significantly affected the composition of the House of Representatives. See R.W. Apple, Jr., Clinton, Savoring Victory, Starts Sizing Up Job Ahead, N.Y. TIMES, Nov. 5, 1992, at Al.
255. See Neil A. Capobianco, Political Gerrymandering-the Unconstitutional Threat to
Fair Representation, 33 N.Y.L. SCH. L. REv. 673 (1988); Robert S. Peck et al., Davis v.
Bandemer 105 S. Ct. 1840-Political Gerrymandering Challenged on Equal Protection
Grounds, 17 URB. LAW. 945 (1985); Edward Still, The Hunting of the Gerrymander: Political
Gerrymandering and the Courts, 38 UCLA L. REv. 1019 (1991) (book review); Stephen
Thomas, The Lack of Judicial Direction in Political Gerrymandering:An Invitation to Chaos
Following the 1990 Census, 40 HASTINGS L.J. 167 (1989).
256. See Howard M. Shapiro, Geometry and Geography: Racial Gerrymanderingand the
Voting Rights Act, 94 YALE L.J. 189 (1984).
257. Chisolm v. Roemer, 111 S. Ct. 2354 (1991).
258. 369 U.S. 186 (1962).
259. 376 U.S. 1 (1964).
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cases.2 61 By 1965, the principle of "one person, one vote" was firmly
established as a fundamental constitutional right of all Americans.26
The Supreme Court's recognition of franchise equality as a fundamental
right was the most important step toward democracy since the Civil War
Amendments were enacted. These decisions empower the citizenry to
achieve boundless progress in the future by being able to vote effectively. In language most applicable to a contemporary examination of
the injustice and malapportionment inherent in the presidential electoral
process,2 63 Reynolds v. Sims states:

To the extent that a citizen's right to vote is debased, he is that
much less a citizen. The fact that an individual lives here or there
is not a legitimate reason for overweighting or diluting the efficacy of his vote. The complexions of
societies and civilizations
26 4
change, often with amazing rapidity.
Important to this contemporary analysis, the language in Reynolds does
not address changing state population demographics. Instead, it addresses the shifting population of the nation: "A nation once primarily
rural in character becomes predominately urban. Representation
schemes once fair and equitable become archaic and outdated. But the
basic principle of representative government remains, and must remain,
unchanged-the weight of a citizen's vote cannot be made to depend on
where he lives. 26 5 Put another way, our nation, once primarily rural in
character, has become predominately urban, with a majority of the population now residing in less than a dozen states.266
In a footnote to the discourse above, Chief Justice Warren noted that
"[m]alapportionment can, and has historically, run in various directions.
However and whenever it does, it is constitutionally impermissible under
260. 377 U.S. 533 (1964).
261. The companion cases were Lucas v. Forty-Fourth Gen. Assembly, 377 U.S. 713
(1964); Roman v. Sincock, 377 U.S. 695 (1964); Davis v. Mann, 377 U.S. 678 (1964); Maryland
Comm. for Representation v. Tawes, 377 U.S. 656 (1964); WMCA, Inc. v. Lomenzo, 377 U.S.
633 (1964).
262. For criticism of this principle, see ROBERT H. BORK, THE TEMPTING OF AMERICA
84-90 (1990).
263. In a worst apportionment case scenario of the default system, an individual citizen
living in Wyoming has 60 times the electoral power and influence of an individual citizen living
in California.
264. Reynolds, 377 U.S. at 567.
265. Id. (emphasis added).
266. The radical population transmutation that has taken place since 1804 has redistributed over 80% of the nation's population into less than 24 states-a number of states that
is insufficient to assure a victory in the House election of the President.
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the Equal Protection Clause. 267
From both a theoretical and a legal perspective, it is obvious that
population malapportionment permeates the "archaic and outdated"
presidential electoral systems. The question thus arises: Are the vote
weighing and malapportionment inherent in the Framers' bipartite electoral process constitutionally impermissible? The simple response to this
question is: How can an electoral process that was explicitly enumerated
in the Constitution's text and ratified by the people be unconstitutional?
The Reynolds companion case of Lucas v. Forty-Fourth General As-

sembly268 is instructive regarding the possible application of the "one
person, one vote" doctrine to a majority-ratified, malapportioned election system. In Lucas, the Supreme Court held to be unconstitutional a
state apportionment plan that had been approved by a supermajority of
the state's voters by referendum:
An individual's constitutionally protected right to cast an equally
weighted vote cannot be denied even by a vote of a majority of a
State's electorate, if the apportionment scheme fails to measure
up to the requirements of the Equal Protection Clause .... A

simply becitizen's constitutional rights can hardly be infringed
269
cause a majority of the people choose that it be.
Since Lucas, the Supreme Court consistently has ruled that neither
state constitutions nor state legislation may debase the right to a fully
equal franchise. In furtherance of the "one person, one vote" rule, the
Court has imposed strict population deviation standards to insure virtual
equality among voting districts.27 In the 1983 decision of Karcher v.
Daggett,27 the high court made more exacting the "de minimus" population deviation standard previously allowed27 2 in reviewing a state's conso that
gressional districts. It also strengthened the constitutional rule
"absolute population equality [is] the paramount objective. ' 273
In light of the Supreme Court's established protection of the fundamental right of "one person, one vote," and considering the expansive
language of the Court's apportionment decisions, the fundamental right
of franchise equality must be applied to the presidential selection sys267. Reynolds, 377 U.S. at 567 n.43.
268. 377 U.S. 713 (1964).
269. Id. at 736-37.
270. See Jaime M. Wrench, Karcher v. Daggett: United States Supreme Court Tightens
Review of CongressionalApportionment Plans, 20 WILLAMET=E L. REv. 193 (1984).
271. 462 U.S. 725 (1983).
272. See White v. Weiser, 412 U.S. 783 (1973); Kirkpatrick v. Preisler, 394 U.S. 526 (1969).
273. Karcher, 462 U.S. at 732. In Karcher, the Court invalidated an apportionment plan
that proposed only a disparity of 0.6984% between congressional voting districts. Id. at 725.
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tems of the national government. Framed more directly, the question is:
Are Article II, Section 1 and the Twelfth Amendment in constitutional
conflict with the most fundamental of all fundamental rights-"one person, one vote?" A separate application of the "one person, one vote"
doctrine to each of the Constitution's bipartite processes for selecting
the executive is merited.
B.

The Malapportionedand Unit/Winner-Take-All Voting of the
Electoral College

The inherent malapportionment of the electoral college and the unit
voting methodology currently used to select most states' electors demonstrate that the first part of the bipartite presidential election process the-

oretically conflicts with the constitutional right of one person, one
vote.2 7 4 Indeed, it is disturbing to contemplate such a major constitutional conflict between the franchise equality doctrine275 and the deliberate and detailed electoral process established by the Framers in Article
II, Section 1.276 If the nation's constitutional courts may use the
franchise equality doctrine to invalidate malapportioned voting schemes
established by state constitutions, those courts also must be willing at

least to condemn the federal Constitution's electoral college as violating
the fundamental right of "one person, one vote."
Instructive to this issue is the 1963 case of Gray v. Sanders,27 7 in

which the Supreme Court struck down a type of "state" electoral system.
274. The electoral college's inherent malapportionment comes from each state being
given votes equal to the state's number of House Representatives and Senators. Because the
Senate is not apportioned according to the population of the various states, the electoral college consequently is malapportioned. Additionally, the state-by-state unit/winner-take-all nature of the electoral college system results in the loss of the minority/plurality vote totals from
each state.
275. To apply the one person, one vote standard to the national constitutional electoral
college, the equal protection guarantee on which to base this challenge would be the implied
equal protection guarantee of the Fifth Amendment. See generally Buckley v. Valeo, 424 U.S.
1 (1976); Boiling v. Sharpe, 347 U.S. 497 (1954).
276. Generally instructive are the Supreme Court's prior rulings regarding the Constitution's textual allocation of complete state authority over the selection of electors. In 1890, the
Supreme Court ruled that electors are not federal officials, but rather are state officers, and
that the role of Congress in regulating electoral choice is very narrow. In re Green, 134 U.S.
377, 379 (1890). Since that time, however, the Court has affirmed the power of Congress to
ensure that the process of choosing electors is not fraudulent or corrupt. Burroughs v. United
States, 290 U.S. 534 (1934). The Court also has affirmed the power of Congress to aid citizens
who wish to participate in the elector selection process, stating: "If [Congress] has not this
power it is left helpless before the two great natural and historical enemies of all republics,
open violence and insidious corruption." Ex parte Yarbrough, 110 U.S. 651, 658 (1884).
277. 372 U.S. 368 (1963).
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The system was directly analogous to the national electoral college, in
which the primary election of Georgia's United States Senators, Governor, and other statewide officers was conducted by tabulating votes according to county "units." The Georgia Constitution allocated each
county a specified number of representatives in the lower house of the
state legislature. Under this unit system, the candidate for gubernatorial
nomination who received the highest plurality vote in a county was given
an "electoral vote" equal to double that county's number of state house
representatives. Reviewing and upholding the electoral system, a threejudge panel of the United States District Court278 directly analogized the
county unit system in Georgia to the state unit electoral college for national presidential elections.279
The Supreme Court voided the Georgia system not only because the
counties were malapportioned, but also because the county unit/winnertake-all system allowed the greatest plurality winner of each county to
capture the county's one vote.280 The Supreme Court referenced the
plaintiffs' worst case scenario in comparing this vote weighing:
Echols County, the least populous county in Georgia, had a population in 1960 of 1,876, or .05% of the Stdte's population, but the
unit vote of Echols County was .48% of the total unit vote of all
counties in Georgia, or 10 times Echols County's statewide percentage of population. One unit vote in Echols County represented 938 residents, whereas one unit vote in Fulton County
represented the 92,721 residents. Thus, one resident in Echols
County had an influence in the nomination of candidates
equivalent to 99 residents of Fulton County.28 '
The Court, taking the whole state as the appropriate geographic unit for
analysis, held that county unit voting, by requiring the addition of minority plurality votes from all the counties, violated the Constitution's equal
protection guarantee. In relevant part, Justice Douglas observed that
"[t]he concept of 'we the people' under the Constitution visualizes no
preferred class of voters but equality among those who meet the basic
qualifications. ' 28 2 He concluded his majority opinion by noting that
278. See 28 U.S.C. § 2281 (1988).
279. See Sanders v. Gray, 203 F. Supp. 158, 169 (N.D. Ga. 1962). Interestingly, the
Supreme Court opinion referenced the analogy to the national presidential electoral system,
but stated that "[t]he only weighing of votes sanctioned by the Constitution concerns matters
of representation, such as the allocation of Senators irrespective of population and the use of
the electoral college in the choice of a President." Id.
280. See LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 738-40 (1978).
281. Gray, 372 U.S. at 371.
282. Id. at 379-80.
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"[t]he conception of political equality from the Declaration of Independence, to Lincoln's Gettysburg Address, to the Fifteenth, Seventeenth,
and Nineteenth Amendments can mean only one thing-"one person,
'283
one vote.
The winner-take-all state unit voting methodology of the electoral
college is an inherently unfair and unjust vote weighing system that
clearly dilutes the nonmajority votes of each state. Just as the winnertake-all county unit voting was found to be unconstitutional in Gray v.
Sanders, the winner-take-all state unit electoral college voting is an obvious violation of the principle that one person's vote should have the
same value as another's. 2 4
C. MalapportionedDefault System
In applying the "one person, one vote" standard to the grossly
malapportioned default system, a theoretical threshold question must be
addressed: Is the default process a continuation of the electoral process,
or is it a separate and alternative process, triggered only upon a breakdown in the electoral college? If the default system of congressional voting is an alternative "appointment" method for selecting the executive,
then there are actually no citizen voters involved who could provide
standing for a malapportionment challenge.
The default system may be characterized as being related to or a continuation of the national election in two ways. First, the House chooses
from only the top three candidates, as decided by the people via the
electoral college in the general election. Seen from this perspective, the
congressional selection is a continuation of citizen participation in the
electoral process; that is, the House or Senate selection is the "second
stage"2 5 of the electoral process. Second, a strict and actual republican
model would view congresspersons voting to select the executive as an
accurate reflection of the popular vote/electoral vote of their various
constituents. By this analysis, the constituents are denied an equal vote
because they are denied proportional representation.
In the 1966 case of Fortson v. Morris,2 86 however, the Supreme Court
upheld a state procedure that was analogous to the Twelfth Amend283. Id. at 381.
284. For an interesting discussion by former President Jimmy Carter of the practical impact and historical significance of the Supreme Court's decision in Gray, see JAMES E.
CARTER, A CANDIDATE, A STATE, AND A NATION COME OF AGE: TURNING POINT (1992).
285. See infra notes 289-90 and accompanying text.
286. 385 U.S. 231 (1966).
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ment's default system.28 7 The Georgia Constitution provided for the selection of that state's Governor by the General Assembly in the event
that no candidate received a majority of the total popular votes cast in
the general election. The Supreme Court concluded that the'state default system was an alternative to the election and, therefore, no citizen's
voting privileges were impacted. Further, the Court stated: "A method

which would be valid if initially
employed is equally valid when em288
ployed as an alternative."
Justice Douglas, joined by three other justices, wrote a most persuasive dissent. The dissent characterized the default procedure as granting
the state legislature the right to make "the final choice when the election

has been entrusted to the people and no candidate has received a majority of the votes."2'8 9 Although noting that the election process was in its
"second stage" once sent to the legislature, the dissent concluded that
the legislature's selection of the Governor was a clear violation of the

"one person, one
malapportioned.290

vote"

doctrine,

since the

legislature

was

In a separate dissent, Justice Fortas emphasized that the state default

system "is no less a voting case because it deals with a state mechanism
for total disregard of the principle of one man, one vote."1291 He further
questioned the majority opinion's inconsistency with the Warren Court's
prior apportionment decisions that upheld "our Constitution's dynamic
287. For an excellent discussion of the analytical contradiction between the Gray and
Fortson cases, see JOHN E. NOWAK ET AL., CONSTITUTIONAL LAW 795-96 (1983).
Gray and Fortson are in one sense difficult to reconcile with one another. On one level
they appear directly contradictory. Gray, on the one hand, seems to hold that where
voters are asked or required to participate, equal protection mandates that each vote
be counted equally. Fortson, on the other hand, upholds the selection of a state official
by what had earlier been ruled to be a malapportioned legislature. On another level,
however, Fortsonsanctions a representative process in the performance of a nonlegislative task, after the voters have exercised untrammeled their right to choose first tier
spokesmen.
Id. at 795.
288. Fortson, 385 U.S. at 234.
289. Id. at 238 (Douglas, J., dissenting).
290. See id. at 240 (Douglas, J., dissenting). Interestingly, Justice Douglas disagreed with
arguments presented by the State of Georgia, which raised the obvious parallels between the
national presidential election system and the state system, stating that "the Twelfth Amendment creates [an] exception in case of a President." Id. at 239 (Douglas, J., dissenting). The
dissent continued in a footnote by quoting Gray: "'We think the analogies to the electoral
college ... are inapposite. The inclusion of the electoral college in the Constitution, as the
result of specific historical concerns, validate[s] the collegiate principle despite its inherent
numerical inequality .... - Id. at 239 n.5 (Douglas, J., dissenting) (quoting Gray, 372 U.S. at
378).
291. Id. at 246 (Fortas, J., dissenting).
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provisions with respect to the basic instrument of democracy-the
vote.

2 92

This Court's apportionment and voting rights decisions soundly
reflect a deepening conception, in keeping with the development
of our social, ethical, and religious understanding, of the meaning
of our great constitutional guaranties. As such, they have reinvigorated our national political life at its roots so that it may continue its growth 2to93 realization of the full stature of our
constitutional ideal.
As noted, Justice Douglas's dissenting opinion in Fortson framed the
legislative selection of Georgia's Governor as the "second stage" of the
popular election. Similarly, the default system, which perhaps will operate in 1996, is most logically and reasonably viewed as the "second
stage" in the national election process. It is not a separate presidential
appointment process conducted by the Congress. Accepting the default
system as the second stage of the election-the "final choice when the
election has been entrusted to the people and no candidate has received
a majority of the votes"'294 -it further may be asserted that the grossly
malapportioned default system is unconstitutional. As mentioned
above, federal courts since 1969 have required states to attempt to
"achieve precise mathematical equality 2 95 in the apportionment of a
state's congressional districts. Applying this strict principle, the
Supreme Court in Karcher rejected as unconstitutional a New Jersey
congressional redistricting plan with a deviation of 0.698% between the
most populous and least populous congressional districts.2 9 6 The malapportioned nature of our electoral systems has long been
acknowledged.297

292. Id. at 249 (Fortas, J., dissenting).
293. Id. (Fortas, J., dissenting).
294. Id. at 238 (Douglas, J., dissenting).
295. Kirkpatrick v. Preisler, 394 U.S. 526, 530-31 (1969).
296. See supra note 273. In a mathematical analysis of the worst case apportionment
scenario of the default system, over 30 million residents of California would have the same
one vote as the under 500,000 citizens of Wyoming in a House election of the Presidentrepresenting a population deviation of 6000% between the two states. A citizen of Wyoming
thus would be given over 60 times the power to influence the selection of a President as a
citizen of California.
297. See John F. Banzhaf III, One Man, 3,312 Votes: A MathematicalAnalysis of the Electoral College, 13 ViLL L. REv. 304 (1968); Robert J. Sides, The Power Index and the Electoral
College: A Challenge to Banzhafs Analysis, 14 VILL. L. REv. 92 (1968).
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D. An Argument for ConstitutionalChallenges Against the Electoral
College and Default Systems
In the 1992 unanimous decision of United States Departmentof Commerce v. Montana,298 the Supreme Court reaffirmed the justiciability of
political cases involving coordinate branches that raise "issue[s] of great
importance to the political branches. 2 9 9 In exercising judicial review of
a conflict over two alternative mathematical models for interstate apportionment of the House of Representatives, the Court noted: "Not only is
the composition of the House of Representatives implicated by the case,
but also the composition of the electoral college that elects the President. That college includes representation from each of the States
equivalent to the sum of its Senators and Representatives." 0° This 1992
decision reaffirmed the justiciability of a constitutional challenge against
the electoral college and default systems.30 '
The above analysis and precedent first raise an issue as to the fundamental conflict between Article II, Section 1 (and the Twelfth Amendment) and the Supreme Court's evolving interpretation of both the
Fourteenth Amendment's Equal Protection Clause and the Fifth
Amendment's implied equal protection component. 30 2 The analysis also
demonstrates the clash between the original basis for the presidential
3°
election systems 30 3 and the contemporary basis for franchise equality.
Both issues present an obvious tension between the nation's historical
loyalty to maintaining the electoral status quo (represented by the continuation of the existing presidential election systems) and the growing
democratic revolution (represented by the Supreme Court's extension of
franchise equality to all popular elections of persons who perform governmental functions, and the 1982 congressional strengthening of the
298. 112 S. Ct. 1415 (1992).
299. Id. at 1425.
300. Id. at 1426 n.38.
301. The foundation of the claim in this case, however, was not the Constitution's equal
protection guarantees. The claim was based on an alleged violation of Article I, § 2, which
requires apportionment of Representatives among the states "according to their respective
numbers." U.S. CONsT. art. 1, § 2. This constitutional provision originally contained the
"three-fifths" accommodation.
302. See Buckley v. Valeo, 424 U.S. 1, 93-97 (1976) (discussing the equal protection component of the Fifth Amendment and its correlation to the Fourteenth Amendment's Equal
Protection Clause).
303. That basis, as previously discussed, resulted from the Framers' appeasement of slaveholder interests.
304. That basis, as previously discussed, consists of the Civil War, the Fourteenth Amendment, and the Voter Participation Amendments.
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Voting Rights Act). 3 5 As those tensions continue and increase, the nation should diligently consider constructive solutions to the conflict.
The most immediate, but perhaps least democratic, solution to the
conflict would be to mount a court challenge to the election systems.
The most time-consuming, yet perhaps preferable solution, discussed in
the next section, would be to amend the Constitution to replace or modify those systems.
Besides Gray v. Sanders discussed above, the 1968 case of Williams v.
Rhodes306 is important in considering a court challenge to states' customs that affect the presidential electoral selection process. Applying
the Constitution's equal protection guarantee against the Constitution's
Article II, Section 1 text, the Supreme Court concluded that the equal
protection guarantee of the Fourteenth Amendment trumped the textual
strictures of Article II, Section 1, which explicitly gave the states absolute and total authority over the method of selecting electors.30 7 The
Rhodes Court declared that a state system of choosing electors, which
limited ballot access to electors of the two major political parties, constituted an unacceptable violation of the Constitution's equal protection
guarantee. 0 8 In language directly applicable to the issue of this Article,
Justice Black addressed the power of the "one person, one vote" rule to
void a contrary textual provision:
[T]he Constitution is filled with provisions that grant Congress or
the States specific power to legislate in certain areas; these
granted powers are always subject to the limitation that they may
not be exercised in a way that violates other specific provisions of
the Constitution ... [It cannot be] thought that the power to se-

lect electors could be exercised in such a way as to violate express
constitutional commands that specifically bar States from passing
certain kinds of laws. [citing the Fifteenth, Nineteenth, and
Twenty-fourth Amendments] ....

Obviously we must reject the

notion thatArt. II, § 1, gives the Statespower to impose burdens on
the right to vote, where such burdens are expressly prohibited in
305. In building a legal case against the electoral college upon this confrontive foundation, the claim should present statistical evidence of both presidential election systems' population malapportionment and also present statistical evidence of the inequality resulting from
vote-weighing of the winner-take-all unit voting of the electoral college.
306. 393 U.S. 23 (1968).
307. See id at 28-29. For a concise discussion of Rhodes, see GERALD GUNTHER, CONSTITUTIONAL LAv 817-18 (1985).
308. Rhodes, 393 U.S. at 30-34; see Donald D. Kozusko & Paul J. Lambert, The Uncertain
Impact of Williams v. Rhodes on Qualifying Minority Partiesfor the Ballot, 6 HARV. J. ON
LEcis. 236 (1969).
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other constitutionalprovisions. 30 9
The dictates of Article II, Section 1, the very system established by
the Framers to select Presidents, were determined to burden the more
important, fundamental equal protection guarantees of the same docu-

ment.311 The Rhodes Court had no difficulty in concluding that the
equal protection component of the Fourteenth Amendment "amended"
the unambiguous language of Article II, Section 1, which explicitly gives

the states the sole and complete power to "appoint, in such Manner as
the Legislature thereof may direct, a Number of Electors.

' 31 '

As an important first step toward challenging our present scheme for
presidential selections, one could attack the custom, now practiced by
forty-eight states and the District of Columbia, 1 2 of allocating electoral
votes on a unit/winner-take-all basis. 3 This challenge would extend the

Rhodes analysis by arguing that the "one person, one vote" requirement
of the Fourteenth Amendment's Equal Protection Clause is violated
when a state distributes electoral votes on a nonproportional basis.31 4 In

a two person election, a state's winner-take-all system always disenfranchises a minority of the voters-sometimes a large minority of voters. In 1960, for example, 49.6% of the California voters wanted John
Kennedy to be their President, yet Richard Nixon, with a margin of victory of less than one-half of one percent of the state vote, received all of
California's thirty-two electoral votes.3 15
In a three-person election, a state's election law that dictates a win-

ner-take-all system often disenfranchises even a majority of the voters.
For example, in the presidential election of 1992, Ross Perot received
1,349,947 (twenty-two percent) and Bill Clinton received 2,279,269
(thirty-seven percent) votes in Texas; however, President George Bush
309. Rhodes, 393 U.S. at 29 (emphasis added).
310. See Joel T. Thomas, Note, 30 OHIO ST. L.J. 202 (1969).
311. U.S. CONsT. art. II, § 1, cl.
2.
312. The states of Maine and Nebraska use a more proportional, district-by-district allocation of electors. Interestingly, in the 1992 election these states had winner-take-all results.
Although Perot received a significant plurality vote in both states he won no electoral votes in
either.
313. See O'Sullivan, supra note 38 (suggesting that the state-determined, unit/winnertake-all method of allocating electoral votes should be abolished through national legislative
enactment, as a swift, efficient alternative to state-by-state equal protection challenges to the
blatantly unconstitutional practice).
314. Although less efficient than a national congressional enactment abolishing the unit/
winner-take-all method, state-by-state judicial challenges to the method are most certain to
succeed, whereas a federal ban on the state practice may be challenged as an impermissible
encroachment on powers constitutionally committed to the states.
315. See PEIRCE & LONGLEY, supra note 6, at 112.
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received a greater plurality with 2,460,344 (forty percent) votes and,
thus, won all of the state's thirty-two electoral votes. The fifty-nine percent majority of Texas voters who voted for Clinton or Perot did not
even one single electoral college vote representing their popular
receive
316
votes.
There is another, similar constitutional challenge against the national
government's continued use of the malapportioned electoral college system for presidential elections. One could argue that the national presidential electoral system burdens the fundamental right of "one person,
one vote." Such a burden on the most fundamental of a national citizen's rights must be prohibited by application of the equal protection
guarantees of the Constitution. The federal courts could be asked to
recognize that the equal protection component of the Fifth Amendment
"amends" the structurally malapportioned electoral systems of Article
II, Section 1.
Our constitutional courts could be petitioned to recall Justice Douglas's statement in Gray v. Sanders: "The conception of political equality
from the Declaration of Independence, to Lincoln's Gettysburg Address,
to the Fifteenth, Seventeenth, and Nineteenth Amendments can mean
only one thing-one person, one vote. ' 317 Rephrasing Justice Black's
holding in Rhodes, the argument would be as follows: "Obviously we
must reject the notion that Article II, § 1 gives the [United] States power
to [operate a national electoral system which] impose[s] burdens on the
right to vote, where such burdens are expressly prohibited in other constitutional provisions. 31 8
VIII.

ARTICLE V PROVIDES AN ANSWER TO CONTEMPORARY

PRACTICAL PROBLEMS AND FUNDAMENTAL POLITICALCONSTITUTIONAL CONCERNS

The possible success of a "one person, one vote" court challenge to
the electoral college and default systems is arguable; however, as a matter of constitutional governance, fundamental structural changes to the

political order could be best accomplished by an Article V amendment
to the Constitution. 9 The most political of all political controversies
316. See The PresidentialContest; At a Glance, Hous. CHRON., Nov. 5, 1992, at A29.
317. 372 U.S. 368, 381 (1963).
318. Williams v. Rhodes, 393 U.S. 23, 29 (1968).
319. For interesting criticism of the amendment process, see Walter Dellinger, The Legitimacy of Constitutional Change: Rethinking the Amendment Process, 97 HARV. L. REv. 386
(1983).
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should not be defaulted to the federal courts for resolution. Just as the
Twelfth Amendment was written by Congress and ratified by the states
to correct a flaw in the Constitution's text regarding presidential elections, a constitutional amendment again should be used to make the

presidential election process comport with contemporary constitutional
norms. Swift action by two-thirds of Congress and three-fifths of the
state legislatures can correct the nation's presidential election systems
before the next presidential election.32 ° Without such an amendment, if
there were to be a contemporary application of the default system (for

congressional selection of the executive), there would be serious practical concerns, and a number of possible disturbing presidential succession
scenarios.

A.

32 1

Pragmatic Considerationsand the Article V Alternative

The practical political concerns and problems that threatened to default the 1992 presidential election into Congress received much atten-

tion and discussion.322 Most, if not all, of those concerns were discussed
thoroughly in election year coverage by the popular press. 3 3 Congress's
reaction to these concerns was mixed, even as the expectation grew that
the institution might be called upon to overrule the popular and electoral votes in order to elect the President and Vice President. Several con-

gresspersons, including Kansas Representative Dan Glickman, called on
320. Swift action, unfortunately, has never been forthcoming from the Congress in dealing
with this quadrennial issue. Indeed, the fires of the 1977 reform movement generated much
smoke, some heat, but no light. See Hearings on the Electoral College and Direct Election:
Hearing Before the Senate Comm. on the Judiciary,95th Cong., 1st Sess. (1977); Hearings on
the Electoral College and Direct Election: Hearing Before the Subcomm. on the Constitutionof
the Senate Comm. on the Judiciary,95th Cong., 1st Sess. (1977).
321. Indeed, if Ross Perot's popularity increases in the coming years or if another independent political figure captures the public's interest such that a substantial, third-party
candidate emerges in the next or a successive presidential race, the threat of a House default
will remain.
322. For earlier analyses of presidential succession and the electoral college, see AMERICAN ENTER. INST., PRESIDENTIAL SELECTION 332-45 (Alexander Heard ed., 1987); WALTER
BERNS, AFTER THE PEOPLE VOTE: STEPS IN CHOOSING THE PRESIDENT 18-21 (1980).
323. See Charles Jones, What If Congress Is the Kingmaker, CHRISTIAN SCI. MONITOR,
June 2, 1992, at 19C; Krauthammer, supra note 112, at A23. These pieces joined scores of
other newspaper and magazine articles in raising such issues as the anticipated effect of the
expected membership turnover in the 1992 House and Senate races on the default choice; the
fact that a third-party candidate has no political party representation in Congress; that if the
House elects as President the candidate who ran third in the electoral college, that candidate
will lose his running mate because the Senate must elect from the top two plurality winners for
Vice President; and that if the House deadlocks and the Republicans capture control of the
Senate, Dan Quayle might be chosen as the next President. See also id.

1994]

RETHINKING PRESIDENTIAL ELECTIONS

congressional leaders to hold hearings to "educate us and the general
public about the implications of a three-party race."324 House and Senate leaders, however, were reluctant to prepare publicly for such an
event. 3

5

Included among the many House and Senate procedural questions
and troubling scenarios326 that would be presented by a nonmajority
electoral college result are the following: Would the present House vote

for the President, as in 1801 and 1825, or would the House that is elected
in November? Should the congressional elections of the executive be
held in secret, as they were in 1801 and 1825, or should the proceedings

be public, perhaps even televised? Are filibusters allowed in the Senate's default election of the Vice President? Should the District of Co-

lumbia be counted as a "state" in the House's default election for the
President? Should a majority vote be required within a House state delegation to cast that state's one vote, as was required
in 1825, or may a
327
plurality of the delegation cast the one vote?
In 1992, while some congresspersons eagerly anticipated exerting

their once-in-a-century congressional default power, 32 others drafted

and introduced constitutional amendments to reform or replace the elec-

toral systems. Few among the latter group, however, advocated the
adoption of a constitutional amendment that would have been applicable to the 1992 election.3 2 9
B. The Pryor Amendment: A Direct Election with a Runoff
330

Provision

1. Electoral College Replaced by Direct Election
Senator David Pryor of Arkansas began his introduction of a direct
324. See Craig Winneker, House Urged: Prepareto Elect the President,ROLL CALL, May
28, 1992, availablein LEXIS, News Library, ROLLCL File (quoting Dan Glickman's May 13,
1992 letter to House Speaker Tom Foley and Senate Majority Leader George Mitchell).
325. See Craig Winneker, Is the House Ready to Pick a President?;Many Members Afraid
It's Not, but Foley Wants to Delay Action, ROLL CALL, June 8, 1992, availablein LEXIS, News
Library, ROLLCL File.
326. For an interesting scenario regarding state selection of a slate of independent electors to control the balance of power in the electoral college process, see Sidney Blumenthal,
The Years of Robert Caro: Getting It All Wrong, NEw REPUBLIC, June 4, 1990, at 29, 34.
327. See If the House Picks the President,N.Y. TiMEs, June 11, 1992, at A22.
328. See Foerstel, supra note 116.
329. See Holly Yeager, Traficant Wants Plurality of Voters, Not Electoral College, to
Choose President,States News Service, June 4, 1992, available in LEXIS, News Library, SNS
File.
330. The text of the Pryor Amendment, which was introduced in Joint Senate Resolution
No. 297 on May 5, 1992, included:
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election constitutional amendment by proclaiming that the "basic constitutional doctrine of one person one vote applies to every election in
332
America" 33 ' except the election of the President and Vice President.
In addition to the inherent malapportionment of the electoral college,
Senator Pryor condemned as unfair and undemocratic the contemporary

state custom of "winner-take-all" participation in the electoral college,
which dictates that the candidate receiving a plurality of a state's votes
takes all of the state's electors.

Senator Pryor referenced seven constitutional amendments that have
expanded the voting rights of Americans. More generally, he framed his
proposed amendment as being a matter of trusting that American voters
now have the education and ability to elect our national leaders directly:

"[T]imes have changed since 1787, and the Constitution must now reflect
those changes. 3 3 3
The direct election system created by the Pryor Amendment man-

dates a simple forty percent majority national vote for the election of the
President and Vice President. The Pryor Amendment would take effect

two years after ratification.

ARTICLESection 1. The people of the several States and the District constituting the seat of
Government of the United States shall elect the President and Vice President. Each
elector shall cast a single vote for two persons who shall have consented to the joining
of their names as candidates for the offices of President and Vice President. No
candidate shall consent to the joining of his or her name with that of more than one
other person.
See. 3. The persons joined as candidates for President and Vice President having
the greatest number of votes shall be elected President and Vice President, if that
number constitutes at least 40 percent of the whole number of votes cast.
If, after any such election, none of the persons joined as candidates for President
and Vice President is elected pursuant to the preceding paragraph, a runoff election
shall be held in which the choice of President and Vice President shall be made
between the two pairs of persons joined as candidates for President and Vice President
receiving the greater number of votes in the runoff election shall be elected President
and Vice President.
S.J. Res. 297, 102d Cong., 2d Sess. (1992).
331. 138 CONG. REC. S6018, S6019 (daily ed. May 5, 1992) (statement of Sen. Pryor).
332. Senator Pryor introduced his direct election amendment at the same time as "uncandidate" Perot was gaining tremendous popular attention and support. The Senate Joint
Resolution was introduced on May 5, 1992, and was last considered on July 22, 1992, the final
day of the Senate Judiciary Subcommittee on the Constitution's hearings on presidential election reforms. By the time the measure died in committee, the resolution had four co-sponsors,
all of whom were Democrats.
333. 138 CONG. REc. S6018, S6019 (daily ed. May 5, 1992) (statement of Sen. Pryor).
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2. Direct Election Runoff
Two weeks after introducing his constitutional amendment for direct
election, Senator Pryor raised an interesting scenario concerning the op-

eration of the default system in the Senate's selection of the Vice President. Specifically, he questioned whether the Senate would honor its
custom of allowing an individual Senator to "filibuster" during a default
election. Further, he questioned what dangers a filibuster would present
to the Senate's ability to fulfill its politically charged default function.
Senator Pryor also considered the danger of a group of Senators arranging a "disappearing quorum," which would prevent the Senate from having the required two-thirds quorum explicitly required by the Twelfth
Amendment for a default vote.33 4 The constitutional amendment proposed by Senator Pryor would eliminate the default system of congressional election of the executive, through institution of a direct election
runoff two weeks after the general election.
A few days after the Pryor Amendment was introduced, Senator
David Boren of Oklahoma introduced a similar amendment, which was
different from the Pryor Amendment only in335its requirement of over a
fifty percent majority vote to avoid a runoff.
C. The Gorton Amendment to Modify the Electoral College System
and Replace the Default System with a National Runoff3 6

On June 11, 1992, Senator Slade Gorton of Washington spoke out
334. Id. at S6951 (daily ed. May 20, 1992) (statement of Sen. Pryor).
335. This Amendment was introduced by Senators Boren and Exon in Senate Resolution
No. 302. See id. at S6608 (daily ed. May 13, 1992).
336. The text of the Gorton Amendment was contained in Senate Joint Resolution 312,
introduced on the Senate Floor by Senators Bond, McConnel, and Warner:
ArticleSection 1. The electors of President and Vice President shall be appointed by means
of a general election in each State, in which the people of the State cast votes for
candidates for the offices of President and Vice President, in the Tuesday next after the
first Monday in November, in every fourth year succeeding every election of a
President and Vice President.
Section 2. Unless it is declared that runoff elections are necessary pursuant to
section 4, the electors of President and Vice President of each State appointed in the
general election shall meet and give their votes on the first Wednesday after the second
Monday in December following the date of the general election at such place in each
State as the legislature of the State shall direct.
Section 3. The Chief Justice of the United States shall declare the result of the
voting in the general election on the day after the date of the general elections, or as
soon thereafter as the Chief Justice can ascertain with reasonable certainty the
existence of either a majority or a lack of a majority of electors for candidates for
President and Vice President. If it appears that no candidates will receive the votes of a
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against the Pryor Amendment and introduced an alternative constitutional amendment,33 7 which would salvage, though significantly alter, the

and replace the default congressional election with an
electoral college3 38
electoral runoff.

majority of the electors for the offices of President and Vice President, the Chief Justice
shall declare that runoff elections are necessary, and - (1) the electors appointed in
the general election shall be discharged; and (2) electors of President and Vice
President shall be appointed by means of a runoff election in each State, in which the
people of the State cast votes for the candidates for the offices of President and Vice
President who would have received the two greatest numbers of votes of the electors in
all of the States in the general election, on the third Tuesday following the date of the
declaration.
Section 4. The electors of President and Vice President of each State appointed in
the runoff election shall meet and give their votes, at such place and time (not later
than the thirty-first day of December following the date of the runoff election) in each
State as the legislature of the State shall direct.
Section 5. The Chief Justice of the United States shall declare the result of the
voting in the runoff election as soon as the Chief Justice can ascertain with reasonable
certainty the existence of either a majority or a lack of a majority of electors for
candidates for President and Vice President. If no candidates received the votes of a
majority of the electors for the offices of President and Vice President, the Chief Justice
shall cast one electoral vote for the candidates who, in the judgment of the Chief
Justice, which judgment shall be conclusive, received the greater aggregate number of
votes for President and Vice President in the runoff elections in all of the States.
Section 6. Each elector in a general election and in a runoff election, before casting
a vote in a meeting of electors, shall take an oath under penalty of law that the elector
will cast his or her vote for the candidates who received the greatest number of votes in
the State in the election.
Section 7. For the purposes of this article, the District constituting the seat of
Government of the United States shall be considered to be a State.
Section 8. The Congress shall have power to implement and enforce this article by
appropriate legislation.
Section 9. This article shall take effect one year after the twenty-first day of January
following ratification.
S.J. Res. 312, 102d Cong., 2d Sess. (1992).
337. S.J. RES. 312 RESOLVED BY THE SENATE AND HOUSE OF REPRESENTATIVES OF THE UNITED STATES OF AMERICA IN CONGRESS ASSEMBLED (TWO-THIRDS OF EACH HOUSE CONCURRING THEREIN), That
the following article is proposed as an amendment to the Constitution of the United
States, to be valid if ratified by the legislatures of three-fourths of the States within 7
years after the date of its submission by the Congress.
138 CONG. REC. S7992 (daily ed. June 11, 1992).
338. As with the Pryor Amendment, the Gorton Amendment was first introduced during
the height of Ross Perot's popularity. The last action on the resolution occurred on July 22,
1992, following Ross Perot's announcement that he would not run for president, on the last
day of the Senate Judiciary Subcommittee on the Constitution's hearings on presidential election reform. At the time the measure died, the resolution had seven co-sponsors, all of whom
were Republicans.
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1. Electoral College Reformed
As an alternative to the direct election amendment, the Gorton
Amendment would reform the electoral college by mandating selection
of electors by the people, and binding electors to a legal oath to vote for
the candidate who receives the greatest plurality vote in a given state.
Senator Gorton challenged the wisdom of direct presidential election because "it contradicts the Framers' intent,33 9 jeopardizes the interests of
small- and medium-sized states, and minimizes the participation of the
entire Western United States. ' 340 His strongest reasoning against direct
election was based primarily on a type of an affirmative action concept
for states of small-to-medium population. Specifically, he seemed to
suggest that an inherently malapportioned and winner-take-all unit voting electoral college process gives those states a minimally fair piece of
the election pie. Gorton reasoned that if the election system was properly apportioned and minority plurality votes were summed together
from across the nation, as in a direct election system, presidential campaigns would focus on just a few of the most populous states.34 '
2. Electoral Runoff Replaces Default System
In much stronger language and with clearer reasoning, Gorton declared the default system to be a "dangerous antique."342 He decried the
system as dangerous because of a citizen rebellion which he predicts
would result if Congress were to dare to repeat its 1825 overruling of the
plurality popular will: "Ignoring the will of the people simply would not
be accepted by Americans today, but that ...is precisely the threat we
face.

34 3

In discussing the antiquity of the default system, Senator Gorton referenced the Seventeenth, Nineteenth, and Twenty-sixth Amendments as
339. Id. at S7993-94. Gorton's assertion that the direct election would contradict the
Framers' intent is perhaps inconsistent with his recognition that the Framers created an antiquated, elitist system in which only white landowners could vote, and even they could not vote
directly for the President or Senators.
340. Id. at S7994. Gorton's weakest argument against the Pryor Amendment is that an
evil of a direct election lies in the custom of the western states voting after the eastern states,
leading to broadcasting of eastern election returns while westerners are voting. He properly
maintains that the networks would predict the final outcome and thus could harm western
participation in a "done deal." Id. This evil, however, has an easy remedy, inasmuch as Congress simply could establish uniform national election hours, for example, from 10 a.m. until
9:30 p.m. E.S.T (7:00 a.m. to 6:30 p.m. P.S.T.).
341. See id
342. Id. at S7993.
343. Id.
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proof that the move toward greater participation and direct elections is
the "one star which has illuminated" American history.344 The use of

House and Senate elections to break an elector plurality result was portrayed as "leftover from an era when our leaders had a different conception of the role of citizens in the election of our President. '345 The
Gorton Amendment resolves a plurality electoral result by mandating a
run-off election between the top two candidates under the same process
as in the general election just two weeks after certification of the elections results by the Chief Justice of the Supreme Court, acting as a "neu6
tral officer.

' 34

D. 1993 Reform Efforts

Since the 1992 election, three resolutions have been introduced in the
House of Representatives calling for direct election of the nation's executive.34 7 The first resolution, introduced by Representative Robert Wise
of West Virginia on January 5, 1993, is most similar to the Pryor Amendment. Like the Pryor proposal, the candidate receiving forty percent of
the popular vote would win. If no candidate receives forty percent of the
vote, a runoff would be held between the top two candidates. The
amendment would take effect
"one year after the twenty-first day of Jan348
uary following ratification.
On the same day, Representative Alan Wheat of Missouri introduced
a nearly identical measure. It differed only to the extent that it would
award the presidency to the candidate who ' receives
a "majority of the
349
whole number of votes cast for such office.
On January 6, 1993, Representative Gerald Kleczka of Wisconsin,
joined by Representatives Richard Durbin of Illinois and Michael Mc344. Senator Gorton noted:
In 1800, the only citizens allowed to vote in the Presidential election were landowning
white males.. . The very purpose of having electors was to take the election out of the
hands of the unwashed masses and put it in the hands of the enlightened few.... Then,
if these few, enlightened electors could not decide, another limited group-Members of
Congress-were to choose the President and vice-president ....
In 1800, that limited pool of white male landowners was not even entrusted with the
right to elect U.S. Senators.
Id.
345. Id.
346. Id. at S7994.
347. See H.R.J. Res. 65, 103d Cong., 1st Sess. (1993); H.R.J. Res. 60, 103d Cong., 1st Sess.
(1993); H.R.J. Res. 42, 103d Cong., 1st Sess. (1993); H.R.J. Res. 28, 103d Cong., 1st Sess.
(1993).
348. H.R.J. Res. 28, 103d Cong., 1st Sess. (1993).
349. H.R.J. Res. 42, 103d Cong., 1st Sess. (1993).
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Nulty of New York, introduced a slightly different proposal for direct
elections. Under their proposal, the person receiving the highest
number of votes in the general election would prevail-even if that
number were to fall substantially below a majority. No runoff election
would be held 50
Of those three proposals, the Wise Amendment has received the
most support, with twenty-five representatives signing on as co-sponsors
as of the end of March 1993. All three bills have been referred to the
House Judiciary Committee, although to date, no action has been taken
on any of them.
Despite the numerous proposals for presidential election reform, including the many constitutional amendments discussed above, it is unlikely that the traditional political parties will allow such proposals to
proceed beyond congressional hearings in the absence of a demand for
change by the American people. Before the 1992 election, the Republican Party exercised what was generally regarded as a "lock" on the electoral college system-specifically resulting from the GOP's strength in
the South and far West.351 For some, the 1992 electoral college victory
of Democrat Bill Clinton called into question that conventional political
wisdom. 352 After Clinton's victory, however, Democratic campaign consultant James Carville cautioned his party that Democrats had not found
the key to the electoral college lock, but rather that southern candidates
Bill Clinton and Al Gore had merely "picked" the lock. 3 Ultimately,
the question of which of the two major political parties the electoral college system most favors will remain unanswered until the next presidential election. 4
IX.

CONCLUSION

The process we presently use for electing our nation's chief executive
350. See H.RJ. Res. 60, 103d Cong., 1st Sess. (1993).
351. Not surprisingly, past electoral college reform efforts most often were spearheaded
by leaders in the Democratic Party.
352. Democratic National Committee Chairman Ron Brown announced after the election
that the Republican "electoral lock" on the White House was "broken forever." See Happy
(Political)New Year, WASH. TimEs, Dec. 31, 1992, at G2.
353. National Public Radio, Morning Edition, Nov. 5, 1992, available in LEXIS, News
Library, NPR File.
354. As long as the Democrat Party continues to hold a significant majority in the House
of Representatives, of course, the default system virtually will ensure the House selection of
the Democrat candidate. Certainly, the present construction of the unit, winner-take-all electoral college system is the paramount impediment to presidential election victory by an independent or third-party candidate.
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was established by an ill-fated compromise, one based on elitist, eighteenth-century social and political dogma. Article II, Section 1 and its
Twelfth Amendment restatement were written, first, to appease southern
slave states by granting them a "three-fifths of all slaves" appropriation
in the electoral college. Second, the Constitution's presidential election
systems were designed to ensure a strong "states rights" dominion over
the national executive. It gave state legislatures absolute control over
the selection of presidential electors and established a "one state, one
vote" House default election method. Third, the electoral college compromise prevented the average citizen from having either a direct vote
or a meaningful voice in the presidential election process, by creating a
presidential elector aristocracy.
Nearly two centuries after this election process was created, and 100
years after Lincoln's Gettysburg Address raised the national rights of citizens above "states rights," the Supreme Court thrust itself into the
"political thicket." It ultimately declared the construct of franchise
equality to be the most fundamental of constitutional guarantees. Today, it is clear that our Constitution's significantly malapportioned and
archaic electoral college system and its grossly malapportioned and undemocratic House default presidential election process are in direct conflict with the fundamental right of franchise equality. Attempting "to
form a more perfect Union" in 1787, the Constitution's Framers wisely
foresaw that their summer work product might be less than perfect.
Thus, they established both an Article III constitutional court and an
Article V amendment process. Before the next President is chosen to
lead our nation into the twenty-first century, the constitutional mandate
of "one person, one vote" should be extended to the presidential election process either by court challenge, or more preferably, by constitutional amendment.

