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Powers of appointment provide tremendous flexibility in estate
planning. The transferor of property can give others the power to
designate the beneficiaries of property as well as the power to make
distributions or withdrawals when appropriate, considering conditions then
existing, rather than mandating disbursements to specified beneficiaries at
designated times. Thus, circumstances the transferor could not possibly
have anticipated can be taken into account. Powers of appointment permit
others to exercise the judgment the transferor would have exercised if still
in control of the property.
Often this distributive flexibility is granted to a trust beneficiary in the
form of a power of appointment or a power of withdrawal. At other times
the power is given to a trustee, in which case the power is not a true power
of appointment, but a trustee, fiduciary, or distributive power. Regardless
of whether powers are held in an individual or fiduciary capacity, they are
known collectively as powers of appointment for federal estate and gift tax
purposes and generally subject their holders to identical tax treatment. 2
Powers of appointment run the gamut from broad powers granting
their holders the unrestricted right to appoint property to anyone, including
themselves, to narrow fiduciary powers exercisable only in limited
situations for particular purposes. Skilled and knowledgeable draftsmen
use powers of appointment to provide the flexibility required to fulfill their
clients' varied dispositive intentions. Powers of appointment, however,
cannot be drafted with only dispositive considerations in mind. The
drafter's skills must be coupled with a thorough understanding of the
taxation of powers of appointment to secure the desired flexibility in a taxwise manner.3
1. Edward C. Halbach, Jr., Drafting and Overdrafting: A Voyeur's View of Recurring
Problems, 19 INST. ON EST. PLAN. 13-1, 13-36 (1985) ("No lawyer who practices in the field
of estate planning, or who draws any but the simplest of wills, can afford to ignore the
immense and unique potentialities of powers of appointment and trustee's discretionary
powers of distribution and invasion. The end result of a well-drawn trust effectively utilizing
powers will be a flexible arrangement that can be adapted to almost any eventuality."); W.
Barton Leach, Powers of Appointment, 24 A.B.A. J. 807, 807 (1938) ("The power of appointment is the most efficient dispositive device that the ingenuity of Anglo-American lawyers has
ever worked out.").
2. Strite v. McGinnes, 330 F.2d 234, 240 (3d Cir.), cert. denied, 379 U.S. 836 (1964);
Estate of Jones v. Commissioner, 56 T.C. 35, 41 (1971), affd without published opinion, 474
F.2d 1338 (3d Cir. 1973); Rev. Rul. 78-398, 1978-2 C.B. 237, 238.
3. See generally Roy M. Adams, Powers of Withdrawal Held Individually or as a
Fiduciary: A Pandora's Box of Tax Consequences, 23 INST. ON EST. PLAN. 19-1 (1989);
William A. Peithmann, A Look at the Principlesand Uses of Powers of Appointment, 132 TR.
& EST. 38, 38 (Aug. 1993) ("[T]he field for using powers of appointment is sowed well and
thick with pitfalls. The cases of inartfully drafted clauses resulting in disastrous tax conse-
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The Powers of Appointment Act of 1951' is the source of current law
governing federal estate and gift taxation of powers of appointment.
Congress divided powers of appointment into several categories in that
Act. First, it separated powers into two groups depending upon whether
they were created on or before October 21, 1942, or after that date.
Second, it effectively classified powers as either general or nongeneral.
The tax treatment of a particular power of appointment, consequently,
depends upon the date of its creation and the nature of the power.
Congress distinguished general from nongeneral powers by statutorily
defining general powers and by providing several specific exceptions.
General powers are powers exercisable in favor of the holder, his estate,
his creditors, or the creditors of his estate5 Powers to consume, invade,
or appropriate property that are limited by an ascertainable standard
relating to the holder's health, education, support, or maintenance,
however, were specifically excepted from being general powers.6 The
ascertainable standard exception spells out the limited degree of economic
control that Congress chose to exempt from estate and gift taxation.7
When it enacted the 1951 Act, Congress intended "to make the law
simple and definite enough to be understood and applied by the average
lawyer 's and to provide "a test of taxability which is simple, clear-cut, and
easy to apply."9 Although the estate and gift tax consequences of most
powers of appointment are predictable, simplicity and certainty have not

quences are legion.").
4. Powers of Appointment Act of 1951, Pub. L. No. 82-58, 65 Stat. 91, 91-95.
5. I.R.C. §§ 2041(b)(1), 2514(c). All references herein are to the Internal Revenue Code
of 1986 as amended and in effect on the date of this Article unless otherwise indicated.
6. I.R.C. §§ 2041(b)(1)(A), 2514(c)(1).
7. Rev. Rul.77-60, 1977-1 C.B. 282, 283.
8. H.R. REP. No. 327, 82d Cong., 1st Sess. (1951), reprinted in 6 INTERNAL REVENUE
AcTs OF THE UNITED STATES 1950-1951 (Bernard D. Reams, Jr. ed., 1982); S. REP.No. 382,
82d Cong., 1st Sess. (1951), reprintedin 6 INTERNAL REVENUE ACrS OF THE UNITED STATES
1950-1951 (Bernard D. Reams, Jr. ed., 1982).
9. H.R. REP. No. 327, 82d Cong., 1st Sess. (1951), reprinted in 6 INTERNAL REVENUE
Acms OF THE UNITED STATES 1950-1951 (Bernard D. Reams, Jr. ed., 1982); S.REP.No. 382,
82d Cong., 1st Sess. (1951), reprintedin 6 INTERNAL REVENUE AcTs OF THE UNITED STATES
1950-1951 (Bernard D. Reams, Jr. ed., 1982).
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been achieved in the taxation of all powers"0 and, in particular, in the
taxation of powers limited by ascertainable standards."
Determination of whether the ascertainable standard exception applies
is often difficult because it requires resolution of several issues. First, does
the governing instrument create a power of appointment? Second, does
local law prohibit or limit exercise of the power? Third, is exercise limited
by an ascertainable standard? And fourth, does the ascertainable standard
relate to the holder's health, education, support, or maintenance? The
governing instrument, local statutory and decisional law, case law from
other jurisdictions, Treasury Regulations, and administrative rulings all
must be considered in answering these questions.
The complexity and uncertainty that exists in the taxation of property
subject to powers of appointment and the severe tax consequences that
attend general powers 2 have led many states to enact legislation intended
to prevent the unintentional creation of general powers. 3 The extent to
which these statutes achieve their goals depends on the scope of the
particular legislation. Statutory protection, however, is not without its own
costs. Transferors' intentions may be frustrated when important distributive flexibility provided by powers of appointment is statutorily curtailed
or eliminated. Statutory limitations also increase overall complexity and
uncertainty by imposing a patchwork quilt of prohibitions and restrictions
that may apply, depending on the statute, unless a contrary intent is clearly
indicated, la unless the governing instrument specifically refers to the

10. Roy M. Adams et al., Malpractice and ProfessionalResponsibility Issues, 133 TR. &
EST., 36, 43 (July 1994) ("[T]he power of appointment concept is not a simple one. Many
seemingly harmless powers may constitute general powers of appointment."); Daniel M.
Schuyler, Beneficiary Powers in Irrevocable Trusts, 4 REAL PROP., PROB. & TR. J. 196, 196

(1969) ("The Code, however, is complicated by its own exceptions, by incompatibilities
between its estate and income tax provisions and by the Regulations. The result is a mass of
technical material freighted with ambushes into which the most experienced practitioner may
fall.").
11. See infra part III.
12. See infra part I.C.1.
13. See infra part II.A.2.; see also Robert J.Durham, Jr., CaliforniaDreamin':Protective
Legislation: Does it Work? Does it Need Revision? Can it be Effective?, 26 INST. ON EST.
PLAN. 7-1, 7-5 to 7-6 (1992) ("The California Statutes designed to cure errors in powers of
appointment and in marital deduction gifts are consumer protection and protection for
lawyers. They are a common sense reaction to the lose situation where the technicalities of
the legal system subject citizens to delay, expense, waste and confusion.").
14. See, e.g., CAL. PROB. CODE § 16081 (West 1994).
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statute and provides to the contrary, 5 or in all cases regardless of the
governing instrument. 6
Estate and gift taxation of powers of appointment limited by ascertainable standards is considered in this Article. Examination of the ascertainable standard exception requires an understanding of the taxation of
powers of appointment as well as the impact that state statutory and
judicial limitations have on such powers. Parts I and II provide the
necessary foundation. Part HI demonstrates that application of the
ascertainable standard exception is unduly complex and at times inconsistent. Part IV considers whether the ascertainable standard exception
should be eliminated and the control afforded under powers limited by
ascertainable standards subjected to taxation. Part V reviews the problems
with the exception under existing law and proposes a statutory solution
that would continue to exempt the limited degree of control Congress
originally intended, allow the distributive flexibility so often desired in
estate planning, and provide the simplicity and certainty Congress thought
it had achieved more than forty years ago.
I.

TAXATION OF POWERS OF APPOINTMENT

Federal estate and gift taxes are imposed on the transfer of property.17 Property subject to taxation, however, need not be owned by the
person who is taxed. Legal ownership would be too narrow a basis upon
which to determine transfer taxation.u Consequently, possession of
substantial control over property is the basis for transfer taxation under
several sections of the Internal Revenue Code.
Since powers of
appointment can provide significant control over the enjoyment and
disposition of property, it is appropriate, in certain circumstances, to
impose estate and gift taxes on property subject to powers of appointment. 2

15. See, eg., FLA. STAT. ANN. § 737.402(4)(a) (West 1994).
16. See, e.g., N.Y. EST. POWERS & TRUSTS LAWv §§ 10-10.1 (McKinney 1994).
17. I.R.C. § 2001(a) (imposing an estate tax on the transfer of the taxable estate of every
decedent) and § 2501(a) (imposing a gift tax on the transfer of property by gift).
18. Edward N. Polisher, The 1951 Powers of Appointment Act-Its FederalEstate Tax
and Gift Tax Implications,56 DIcK. L. REv. 3, 3 (1951).
19. See, e.g., I.R.C. §§ 2036, 2038 (property transferred during life where the transferor
possessed the power to affect beneficial enjoyment at death); I.R.C. §§ 2041, 2514 (property
subject to general powers of appointment); I.R.C. § 2042 (life insurance with respect to which
the decedent possessed any incident of ownership).
20. See George Craven, Powers of Appointment Act of 1951, 65 HARV. L. REV. 55, 79
(1951); Polisher, supra note 18, at 3-4.
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Current federal estate and gift taxation of property subject to powers
of appointment began with the Powers of Appointment Act of 1951.21
The 1951 Act was enacted in response to criticism of the extensive taxation
of powers of appointment under the Revenue Act of 1942.' Therefore,
the 1951 Act was made retroactive to 1942, as if it had been enacted as
part of the 1942 Act. 3 The predecessors of Internal Revenue Code
sections 2041 and 2514, which currently govern the estate and gift taxation
of powers of appointment, were enacted in the 1951 Act.
The taxation of property subject to powers of appointment depends
upon the date of a power's creation and the nature of the power.
Nongeneral powers created on or before October 21, 1942, are never taxed
under sections 2041 or 2514,24 and general powers created on or before
that date are taxed only if exercised.' Nongeneral powers created after
October 21, 1942, are not generally taxed under sections 2041 or 2514, 6
but general powers created after that date will cause the property subject
to the powers to be taxed in a manner similar to property owned by the
holder upon exercise, lapse, release, or death. 7
Powers of appointment generally present tax problems for their
holders, rather than their creators. Creation of a general or nongeneral
power in connection with a completed gift or transfer at death does not
usually affect the transferor's gift or estate tax,' although it may have
generation-skipping transfer tax ramifications.'
Whether a power of

21. Powers of Appointment Act of 1951, Pub. L. No. 82-58, 65 Stat. 91, 91-95. For
discussion of the taxation of powers of appointment before the 1951 Act see Craven, supra
note 20, at 55-60; Amy Morris Hess, The Federal Taxation of Nongeneral Powers of
Appointment, 52 TENN. L. REV. 395, 401-09 (1985); William 0. Allen, Comment, Taxation-FederalEstate and Gift Taxation-Powers of Appointment Act of 1951, 51 MICH. L.
REV. 85, 85-90 (1952).
22. See, e.g., Polisher, supra note 18, at 6; Allen, supra note 21, at 88.
23. Powers of Appointment Act of 1951, Pub. L. No. 82-58, § 2(c), 65 Stat. 91, 93.
24. Exercise of nongeneral powers, however, can have gift tax consequences under
I.R.C. § 2511 in certain circumstances. See infra notes 80-82 and accompanying text.
25. I.R.C. §§ 2041(a)(1), 2514(a); Treas. Reg. §§ 20.2041-2(a), 20.2514-2(a) (1958).
26. See infra notes 74-84 and accompanying text.
27. I.R.C. §§ 2041(a)(2), 2514(b), 2514(e).
28. The creator's gift or estate taxes are affected, however, by creation of a general
power of appointment in conjunction with an income interest that qualifies for the marital
deduction. See I.R.C. §§ 2056(b)(5), 2523(e).
29. The generation assignment of persons with an "interest" in transferred property
must be determined in order to ascertain the generation-skipping transfer tax consequences
of a transfer. See I.R.C. § 2612. Although powers of appointment are not considered "interests" under § 2652(c), a permissible current recipient of income or corpus through the exercise
of a power of appointment does possess an "interest" in the property. I.R.C. § 2652(c)(1)(B).
The transferor, consequently, must consider generation-skipping transfer tax consequences
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appointment is a general or nongeneral power, however, is of great
importance to the holder for income," estate,31 gift,32 and generationskipping transfer 33 tax purposes.
A. Definition of Powers of Appointment
Powers of appointment are not specifically defined in the Internal
Revenue Code. Congress indirectly provided a partial definition, however,
when it exempted powers "to consume, invade, or appropriate property"
from taxation under the ascertainable standard exception.m Treasury
Regulations define powers of appointment expansively to include "all
powers which are in substance and effect powers of appointment regardless
of the nomenclature used in creating the power and regardless of local
'
The tax definition of powers of appointproperty law connotations."35
ment, consequently, is considerably broader than the traditional property
law definition.26
Certain powers over property, however, are not powers of appointment for purposes of sections 2041 and 2514. Trustees' administrative
powers are not usually considered powers of appointment. 37 Additionally,
retained or reserved powers are not powers of appointment, 8 although
such powers may be subject to taxation under sections 2036 and 2038.

when creating powers of appointment.
30. I.R.C. § 678. Consideration of the income tax consequences of powers of
appointment is beyond the scope of this Article.
31. I.R.C. § 2041.
32. I.R.C. § 2514.
33. The holder of a power of appointment is considered the "transferor" of the property
for generation-skipping transfer tax purposes if he is subject to estate or gift tax with respect
to the property. I.R.C. § 2652(a)(1). Consideration of the generation-skipping transfer tax
consequences of powers of appointment is beyond the scope of this Article.
34. See I.R.C. §§ 2041(b)(1)(A), 2514(c)(1).
35. Treas. Reg. § 20.2041-1(b)(1) (as amended in 1961); see also Treas. Reg. § 25.25141(b) (as amended in 1981).
36. See Hess, supra note 21, at 400 (suggesting that a broader definition is justified for
tax purposes because tax law "is concerned primarily with whether any particular individual
has the right to make the type of transfer of the asset that should attract the tax.").
37. Treas. Reg. §8 20.2041-1(b)(1) (as amended in 1961) and 25.2514-1(b) (as amended
in 1981) provide:
The mere power of management, investment, custody of assets, or the power to
allocate receipts and disbursements as between income and principal, exercisable in
a fiduciary capacity, whereby the holder has no power to enlarge or shift any of the
beneficial interests therein except as an incidental consequence of the discharge of
such fiduciary duties is not a power of appointment.
38. Treas. Reg. §§ 20.2041-1(b)(2) (as amended in 1961), 25.2514-1(b)(2) (as amended
in 1981).
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B. Classificationof Powers of Appointment
1. General Powers
Congress effectively classified all powers of appointment as either
general or nongeneral in the Powers of Appointment Act of 1951. General
powers of appointment were statutorily defined as powers exercisable in
favor of the holder, his estate, his creditors, or the creditors of his estate.39
The definition is in the disjunctive; a power is a general power if its holder
can appoint in favor of any of the four.' A contrary conclusion would
permit tax avoidance through creation of powers exercisable in favor of
anyone other than the holder's creditors.4
Treasury Regulations expand upon the definition of general powers.
They provide, for instance, that the ability to use property to discharge
one's own legal obligation is considered a power exercisable in favor of the
holder or his creditors.4' The Internal Revenue Service (IRS) position,
based upon these regulations, is that one who can use property to satisfy
his obligation to support another possesses a general power of appointment.43 The ascertainable standard exception does not exempt such
powers because the exception is limited to powers exercisable for the
holder's health, education, support, or maintenance. Taxation of such
powers as general powers, however, would be difficult to enforce, could
produce unjustified results, and is unwarranted as a matter of policy.,"
2. Nongeneral Powers
Powers of appointment that are not general powers, referred to herein
as nongeneral powers, are nongeneral either by default or because they fit
within a specific statutory exception.

39. Powers of Appointment Act of 1951, Pub. L. No. 82-57, §§ 2(a), 3(a), 65 Stat. 91,
92, 94; I.R.C. §§ 2041(b)(1), 2514(c).
40. Jenkins v. United States, 428 F.2d 538, 544 (5th Cir.), cert. denied, 400 U.S. 829
(1970); Craven, supra note 20, at 70.
41. Allen, supra note 21, at 92-93.
42. Treas. Reg. §§ 20.2041-1(c)(1) (as amended in 1961), 25.2514-1(c) (as amended in
1981).
43. Priv. Ltr. Rul. 89-24-011 (Mar. 10, 1989); see also Priv. Ltr. Rul. 89-16-032 (Jan. 19,
1989); Rev. Rul. 77-460, 1977-2 C.B. 323; Priv. Ltr. Rul. 90-30-005 (Apr. 19, 1990).
44. See infra part V.A.5.
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a. Default Nongeneral Powers
Certain powers of appointment are nongeneral because they fall
outside the statutory definition of general powers. Specific statutory
exception is not needed because the holder does not possess the power to
appoint property to himself his estate, or the creditors of either. An
independent trustee's discretionary power to distribute principal to a
settlor's surviving spouse is an example of such a nongeneral power. It is
not a general power because the holder cannot exercise the power in favor
of himself, his estate, or the creditors of either.
b. Statutory Nongeneral Powers
Certain powers of appointment are nongeneral only because Congress
specifically excepted them when it defined general powers. Three
exceptions were provided.
i.

Powers Limited by an Ascertainable Standard
The first and most important statutory exception is for powers to
consume, invade, or appropriate property for one's own benefit which are
"limited by an ascertainable standard relating to the health, education,
support, or maintenance" of the holder' Two requirements must be
satisfied in order for the exception to apply: the power must be limited by
an ascertainable standard and the ascertainable standard must relate to one
of the specified statutory purposes.4 The ascertainable standard theoretically renders the holder's exercise or nonexercise of the power so
ministerial as not to warrant imposition of a transfer tax.47
The ascertainable standard exception provides significant flexibility in
many estate planning settings. Perhaps its most common use is in estate
planning for spouses. If the value of a couple's combined wealth exceeds
the amount that can pass free of estate tax on the second spouse's death,
standard estate planning involves creation of a trust on the first spouse's
death. Sometimes referred to as a bypass, credit shelter, or family trust,
45. I.R.C. §§ 2041(b)(1)(A), 2514(c)(1).
46. Estate of Little v. Commissioner, 87 T.C. 599, 601 (1986).
47. Jerold I. Horn, Whom Do You Trust: Planning,Drafting andAdministeringSelf and
Beneficiary-Trusteed Trusts, 20 INST. ON EST. PLAN. 5-1, 5-6 (1986); see also Malcolm A.
Moore, The Tax Importance of Ascertainable Standardsin Estate Planning, 111 TR. & EST.
946, 948 (Dec. 1972) (suggesting the existence of an ascertainable standard means "the
trustee-donor is not voluntarily transferring his beneficial interest as he would had he made
a gift; rather he is merely carrying out his duty to make certain distributions which he is
legally obligated to do, and which could be enforced against him.").
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such a trust is not intended to qualify for the marital deduction and is
typically funded with property having a value equal to the amount that will
fully utilize the deceased spouse's unused unified credit.
The credit shelter trust is usually created only to save estate taxes by
utilizing the first spouse's unified credit. Absent tax considerations, the
entire estate would usually be transferred free of trust to the surviving
spouse. The trust is an intrusion upon the couple's dispositive wishes and
is tolerated because of the tax savings it offers. The couple, consequently,
usually wishes the surviving spouse to have as much control over the trust
and as much access to income and principal as possible without forfeiting
the desired tax savings.
If the surviving spouse is given unlimited access to principal for her
own benefit, she will possess a general power of appointment and the trust
property will be included in her gross estate upon her death.'
The
desired estate tax savings will be lost. Access to principal must be
provided, but not by creation of a general power of appointment in the
surviving spouse. The ascertainable standard exception provides the
solution. It permits the spouse to serve as trustee of the trust and have the
power to invade principal for her own health, education, support, and
maintenance without taxation of the trust assets at her death. Similarly, if
someone other than the surviving spouse serves as trustee, the spouse can
be given a power of invasion limited by the requisite ascertainable
standard.
ii. Powers Exercisable Only in Conjunction With the Creator of the
Power
A post-October 21, 1942, power is not a general power if exercisable
only in conjunction with the power's creator.49 The reason for this
exception is found in the transfer taxation of the creator of the power.
Creation of a joint power exercisable by the creator only in conjunction
with another may make the gift incomplete for gift tax purposes.
Completeness of the gift depends on whether the other party has a
substantial adverse interest in disposition of the property.' If the other
party has such an interest, the gift is complete; if he does not, the gift is
incomplete. If incomplete, subsequent release, lapse, or exercise of the

48.
49.

I.R.C. § 2041.
I.R.C. §§ 2041(b)(1)(C)(i), 2514(c)(3)(A).

50. Treas. Reg. § 25.2511-2(e) (as amended in 1983); Rev. Rul. 75-260, 1975-2 C.B. 376,
377.
51.

Camp v. Commissioner, 195 F.2d 999, 1004-05 (1st Cir. 1952).
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power in favor of someone other than the creator during the creator's life
will result in a completed gift. 2 Moreover, even if the gift is complete for
gift tax purposes, the property subject to the power will be included in the
creator's gross estate for estate tax purposes if the joint power is possessed
at death. 3 Congress sensibly provided that two persons should not be
subject to transfer taxation with respect to the same property in this
circumstance 4
iii. Powers Exercisable Only in Conjunction With a Person Possessing a
Substantial Adverse Interest
The third statutory exception is for post-October 21, 1942, powers
exercisable only in conjunction with "a person having a substantial interest
in the property, subject to the power, which is adverse to exercise of the
power in favor of the decedent."55 It could be argued that this exception
is too limited and that an individual should not be considered to possess a
general power if it can only be exercised in conjunction with another. The
other party, after all, could refuse to exercise the power for any reason.
Indeed, this is the rule for pre-October 22, 1942, powers of appointment 6
The "substantial adverse interest" limitation, however, is an integral part
of the taxation of powers of appointment. It prevents tax avoidance that
otherwise would be possible through the creation of powers exercisable
only with the consent of a sympathetic and cooperative third party likely
to comply with the holder's wishes.57

The term "substantial adverse interest," however, is not defined in the
code. Legislative history indicates that Congress intended principles
developed under the income and gift taxes to be utilized in applying this
exception58 Treasury Regulations provide several examples as to when
52. Treas. Reg. § 25.2511-2(f) (as amended in 1983).
53. I.R.C. §§ 2036, 2038.

54. See H.R. REP. No. 327, 82d Cong., 1st Sess. (1951), reprinted in 6 INTERNAL
REVENUE ACmS OF THE UNITED STATES 1950-51 (Bernard D. Reams, Jr. ed., 1982) ("[A]
future [post-Oct. 21, 1942] power is totally exempt if it is not exercisable by the decedent
except with the consent or joinder of the creator of the power, since in this case the property
would be includible in the gross estate of the creator of the power."); S. REP. No. 382, 82d
Cong., 1st Sess. (1951), reprinted in 6 INTERNAL REVENUE AcTs OF THE UNITED STATES
1950-51 (Bernard D. Reams, Jr. ed., 1982); Craven, supra note 20, at 72-73; Polisher, supra
note 18, at 15.
55. I.R.C. § 2041(b)(1)(C)(ii); see also I.R.C. § 2514(c)(3)(B).
56. I.R.C. §§ 2041(b)(1)(B), 2514(c)(2).
57. Allen, supra note 21, at 94; see also Craven, supra note 20, at 72.
58. H.R. REP. No. 327, 82d Cong., 1st Sess. (1951), reprintedin 6 INTERNAL REVENUE
ACTS OF THE UNITED STATES 1950-1951 (Bernard D. Reams, Jr. ed., 1982); S. REP. No. 382,
82d Cong., 1st Sess. (1951), reprintedin 6 INTERNAL REVENUE AcTs OF THE UNITED STATES

MARQUETTE LAW REVIEW

[Vol. 79:195

an interest will be considered adverse to exercise of the power as well as
the less-than-helpful statement that "[a]n interest adverse to the exercise
of a power is considered as substantial if its value in relation to59 the total
value of the property subject to the power is not insignificant.
In order for the exception to apply, the other person's substantial
adverse interest must be in the trust property.' ° A trustee's right to
compensation, even if dependent upon the size of the trust, is not a
substantial adverse interest in the property.61 Consequently, cotrustees,
institutional or individual, who possess no beneficial interest in the trust,
will not cause a power of appointment to be considered a nongeneral
power within this exception.6'
C Estate and Gift Taxation of Post-October21, 1942 Powers of
Appointment6
1. General Powers
Property over which one holds a general power of appointment is
generally treated for estate and gift tax purposes as if actually owned by
the holder. 4
a. Gift Tax
Exercise of a general power of appointment in favor of someone other
than the holder or his creditors is deemed to be a transfer of the property
by the holder for gift tax purposes under section 2514.65 The holder of
the power, after all, possessed control over the disposition of the property
and could have exercised the power in his own favor. The gift tax
consequences are identical to those that would have resulted had the
holder exercised the power in his own behalf and then transferred the
property by gift.

1950-1951 (Bernard D. Reams, Jr. ed., 1982).
59. Treas. Reg. §§ 20.2041-3(c)(2) (as amended in 1986), 2514-3(b)(2) (as amended in
1986).
60. I.R.C. §§ 2041(b)(1)(C)(ii), 2514(c)(3)(B); Miller v. United States, 387 F.2d 866,870
(3d Cir. 1968).
61. Miller, 387 F.2d at 870; see also Tech. Adv. Mem. 86-42-006 (June 30, 1986).
62. Miller,387 F.2d at 870; Estate of Vissering v. Commissioner, 96 T.C. 749,754 (1991),
rev'd on other grounds, 990 F.2d 578 (10th Cir. 1993).
63. The remainder of this Article addresses only the taxation of post-October 21, 1942,
powers of appointment.
64. Jenkins v. United States, 428 F.2d 538, 543 (5th Cir.), cert. denied, 400 U.S. 829
(1970).
65. I.R.C. § 2514(b).
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Section 2514, however, is not limited to taxation of exercises of
general powers. The release of general power is treated the same as an
exercise and is considered a transfer for gift tax purposes.6 The same
rationale justifies taxation of the holder in this situation. The general
power gave the holder control of the property and its release caused the
property to pass to another.
Finally, section 2514 provides that the lapse of a general power is to
be treated as a release of the power 67 and as a transfer for gift tax purposes.' This treatment, however, is subject to an important limitation. The
lapse is treated as a release only to the extent the value of the property
which could have been appointed exceeds the greater of $5,000 or five
percent of the value of the property out of which the power could have
been satisfied. 69 This limitation has given rise to widespread use of what
are commonly known as "five-and-five" powers. 70
b. Estate Tax

Possession of a general power of appointment at death results in
inclusion of the value of the property subject to the power in the holder's
gross estate under section 2041.71 Exercise or nonexercise is irrelevant.
Inclusion of the property may be required, however, even if the power
of appointment is not possessed at death. If a general power was exercised
or released during life, the property previously subject to the power will be
included in the holder's gross estate if the power was exercised or released
in such a manner that, had it been a transfer of property owned by the
decedent, it would have been included in the transferor's gross estate under
sections 2035, 2036, 2037, or 2038.72 For example, if the holder of a
general power of appointment releases the power, but retains the right to
income from the property over which he previously had the power until his
death,3 the property will be included in his gross estate under section
2041!.

66. Id.
67. I.R.C. § 2514(e).
68. I.R.C. § 2514(b).
69. I.R.C. § 2514(e).
70. See generally William S. Huff, The "Five and Five" Power and Lapsed Powers of
Withdrawal, 15 INST. ON EST. PLAN. 7-1 (1981).
71. I.R.C. § 2041(a)(2).
72. Id.
73. De Oliveira v. United States, 767 F.2d 1344, 1349 (9th Cir. 1985).
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2. Nongeneral powers
Exercise, release, lapse, or possession at death of nongeneral powers
of appointment generally have no estate or gift tax consequences under
section 2041 or 2514. The tax treatment of nongeneral powers is generally
consistent with property law concepts of powers of appointment. The
holder is treated not as a de facto owner of the property, but as an agent
of the power's creator who merely "fills in the blanks."'74 Holders of
nongeneral powers, however, do not always escape transfer taxation.
Exercise of nongeneral powers can have transfer tax consequences in
several, often unanticipated, situations.
a. Gift Tax

Exercise of nongeneral powers can have gift tax consequences in
several cases. Only two of these cases, however, involve taxation under
section 2514 and then only if the nongeneral power is exercised in a
particular manner or circumstance.
First, if a nongeneral power is exercised during life to create a new
power of appointment that can be validly exercised under applicable law
without reference to the date of creation of the first power, exercise will
result in taxation of the power as if it were a general power.75 This is
often referred to as the "Delaware Tax Trap" because under Delaware law
the perpetuities period is computed from the time a power is exercised,
rather than the time it is created.76 If taxation, did not result from such
an exercise, it would be possible in Delaware and other jurisdictions that
follow the same rule to avoid estate and gift taxes forever through the
creation and exercise of successive nongeneral powers of appointment.77
This tax result occurs regardless of whether the power created is a general
or nongeneral power.
Second, if the holder possesses both general and nongeneral powers
of appointment over the same property, exercise of the nongeneral power

74. Self v. United States, 142 F. Supp. 939, 942 (Ct. Cl. 1956); Huff, supra note 70, at
7-2 to 7-3.
75. I.R.C. § 2514(d); Treas. Reg. § 25.2514-3(d) (as amended in 1986).
76. Craven, supra note 20, at 76.
77. H.R. REP. No. 327, 82d Cong., 1st Sess. (1951), reprinted in 6 INTERNAL REVENUE
ACTS OF THE UNITED STATES 1950-1951 (Bernard D. Reams, Jr. ed., 1982); S. Rep. No. 382,
82d Cong., 1st Sess. (1951), reprintedin 6 INTERNAL REVENUE ACTS OF THE UNITED STATES
1950-1951 (Bernard D. Reams, Jr. ed., 1982) ("In the absence of some special provision in the
[revenue] statute, property could be handed down from generation to generation without ever
being subject to estate tax.").
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in favor of another will be considered a release or exercise of the general
power.78 Release or exercise will, in turn, be considered a transfer of the
property for gift tax purposes.7 9
Exercise of nongeneral powers in several other situations can have gift
tax consequences for the holder under section 2511. The legislative history
indicates that sections 2041 and 2514 were not intended to limit the scope
of other code provisions "which apply to the transfer at death or during life
of any interest in property possessed by the taxpayer."' If the holder of
a nongeneral power possesses other ights or interests in the property
subject to the power, such as a right to income, exercise of the nongeneral
power in favor of another is a transfer of the holder's other interests for
gift tax purposes.81 Similarly, a trustee who possesses a beneficial interest

78. Treas. Reg. § 25.2514-1(d) (as amended in 1981); see also Treas. Reg. § 25.25141(b)(2) (as amended in 1981).
79. I.R.C. § 2514(b).
80. H.R. REP. No. 327, 82d Cong., 1st Sess. (1951), reprinted in 6 INTERNAL REVENUE
ACTS OF THE UNITED STATES 1950-1951 (Bernard D. Reams, Jr. ed., 1982); S. Rep. No. 382,
82d Cong., 1st Sess. (1951), reprintedin 6 INTERNAL REVENUE ACTS OF THE UNITED STATES
1950-1951 (Bernard D. Reams. Jr. ed., 1982); see Craven, supra note 20, at 78 ("The statement
[in the legislative history] shows the understanding of Congress that if through the exercise
of a nongeneral or special power an individual gives up a beneficial interest, such as a right
to income or a remainder interest, he thereby makes a transfer of that interest.").
81. The Court of Claims reached the opposite conclusion, however, in Self v. United
States, 142 F. Supp. 939 (Ct. Cl. 1956). The court held that the holder of a nongeneral power
of appointment exercisable by deed did not make a gift of his right to income when he
exercised the power and thereby lost his right to income in the appointed property. Id. at 942.
The court held that the powerholder merely acted as agent for the original transferor and that
Congress had chosen not to impose a gift tax on property transferred under nongeneral
powers of appointment. Id.
Treasury Regulations issued in 1958, nonetheless, reaffirmed the IRS's pre-Self position:
The power of the owner of a property interest already possessed by him to dispose
of his interest, and nothing more, is not a power of appointment, and the interest is
includible in the amount of his gifts to the extent it would be includible under
section 2511 or other provisions of the Internal Revenue Code. For example, if a
trust created by S provides for payment of the income to A for life with power in
A to appoint the entire trust property by deed during her lifetime to a class
consisting of her children, and a further power to dispose of the entire corpus by will
to anyone, including her estate, and A exercises the inter vivos power in favor of her
children, she has necessarily made a transfer of her income interest which constitutes
a taxable gift under section 2511(a), without regard to section 2514.
Treas. Reg. § 25.2514-1(b)(2) (as amended in 1958 by T.D. 6334); see also Treas. Reg.
§ 25.2514-3(e) (Exs. 1 & 3) (as amended in 1986).
The Tax Court rejected Self and upheld the amended Treasury Regulation in Regester
v. Commissioner, 83 T.C. 1 (1984). See also Rev. Rul. 79-327, 1979-2 C.B. 342; Tech. Adv.
Mem. 94-19-007 (Feb. 3, 1994); Priv. Ltr. Rul. 85-35-020 (May 30, 1985); Hess, supra note 21,
at 434 ("Obviously, the addition of a power over principal cannot render the transfer of the
income interest exempt from transfer tax.").
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in trust property who exercises a fiduciary power in favor of another will
be considered to have made a gift of his beneficial interest if the power is
not limited by an ascertainable standard.'
b. Estate Tax
Mere possession of a nongeneral power of appointment at death will
not cause the assets subject to the power to be included in the holder's
gross estate. However, if a nongeneral power is exercised at death to
create a new power of appointment that can be validly exercised under
applicable law without reference to the date of creation of the first power,
exercise will result in taxation of the power as if it were a general power. 3
This is the estate tax "Delaware Tax Trap" equivalent of the gift tax
provision previously discussed. 4
II.

POSSESSION AND SCOPE OF POWERS OF APPOINTMENT

Sections 2041 and 2514 apply to powers of appointment held by
individuals and fiduciaries. It is possession of the power, not the capacity
in which it is held, which matters for tax purposes.85 Possession of the
power, however, may be actual or imputed. Consequently, the first
questions to be resolved whenever taxation under sections 2041 or 2514 is
an issue relate to whether a power of appointment existed and the scope
of the power.
A.

Limitations on Exercise of Powers

State law determines the extent of property rights and interests
created under wills, trusts, and other instruments, but federal law
determines which rights or interests shall be taxed.8 6 Although a document may purport to create a power, local statutory and case law, as well
as the governing instrument, must be examined to determine if the power
can be exercised by its holder. A power that cannot be exercised because
of governing instrument or local law limitations is not a power of
appointment for tax purposes; prohibitions on exercise negate the power's

82. See Treas. Reg. 25.2511-1(g)(2) (as amended in 1986).
83. I.R.C. § 2041(a)(3); Treas. Reg. § 20.2041-3(e) (as amended in 1986).
84. See supra text accompanying notes 75-77.
85. Strite v. McGinnes, 330 F.2d 234, 240 (3d Cir.), cert. denied, 379 U.S. 836 (1964);
Estate of Jones v. Commissioner, 56 T.C. 35, 41 (1971), affd without published opinion, 474
F.2d 1338 (3d Cir. 1973); Rev. Rul. 78-398, 1978-2 C.B. 237, 238.
86. Morgan v. Commissioner, 309 U.S. 78, 80 (1940).
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existence.' On the other hand, circumstances that as a practical matter
limit exercise, but which arise independently, such as impossibility,
incapacity, or lack of knowledge, do not negate the power's existence for
tax purposes 8'
1. Governing Instrument Limitations
Drafters often include provisions in governing instruments in order to
avoid inadvertent creation of general powers of appointment. The courts
and the Internal Revenue Service have recognized the effectiveness of such
provisions in achieving their tax avoidance objectives.
a. Prohibitionson Exercise
i.

Prohibitions on Distributions to Powerholder
The governing instrument may expressly prohibit exercise of a power
in favor of its holder, his estate, his creditors, or the creditors of his estate.
Treasury Regulations provide that powers so limited are not general
powers of appointment. 9
Alternatively, if two or more trustees serve, the instrument may
provide that discretionary distributions to a trustee-beneficiary can only be
made by a nonbeneficiary trustee.9 A court has not only rejected an IRS
attempt to attribute distributive powers held by a cotrustee to a trusteebeneficiary who was precluded from participating in distributive decisions,
but found the government's position unreasonable, entitling the taxpayer
to litigation costs incurred in the proceedingf'

87. Sheedy v. United States, 691 F. Supp. 1187, 1189 (E.D. Wis. 1988); Doyle v. United
States, 358 F. Supp. 300, 306 (E.D. Pa. 1973); Rev. Rul. 54-153, 1954-1 C.B. 185, 185.
88. See Charles L. B. Lowndes, Tax Consequences of Limitations Upon the Exercise of
Powers, 1966 DUKE L.J. 959, 962-69.

89. Treas. Regs. §§ 20.2041-1(c)(1) (as amended in 1961), 25.2514-1(c)(1) (as amended
in 1981).
90. Robert D. Burch, Powers to the People: The Use of DiscretionaryPowers in Estate

Planning,114 TR. & EST. 450,499 (1975) ("One solution would be to permit the beneficiary
to be a co-trustee but to specifically delegate any power which might constitute a taxable
general power of appointment exclusively to the independent trustee."); Frederick R. Keydel,
Trustee Selection, Succession, and Removal: Ways to Blend Expertise with Family Control,23
INST. ON EST. PLAN. 4-1, 4-40 to 4-42 (1989).

91. Sharpe v. United States, 607 F. Supp. 4, 7 (E.D. Va. 1984).

MARQUETTE LAW REVIEW

[Vol. 79:195

ii.Prohibitions on Distributions in Satisfaction of Powerholder's Legal
Support Obligations
The governing instrument can solve the discharge of legal support
obligation general power of appointment problem by prohibiting distributions that would satisfy the holder's legal obligation to support or educate
another.9" Sometimes known as "Upjohn clauses" because of a case
involving 'such a provision,93 the IRS has recognized the effectiveness of
such clauses in private rulings. 4
b. Limitations on Exercise

The general power of appointment problem can also be eliminated by
providing in the governing instrument that, notwithstanding other
provisions to the contrary, no trustee or beneficiary shall have the power
to distribute property to himself or his creditors in excess of his needs for
health, education, support, or maintenance. Such a provision reduces an
otherwise general power to one that fits within the ascertainable standard
exception. The IRS has privately recognized the effectiveness of such a
provision.95
2. State Statutory Limitations
The complexity and uncertainty that exists in the taxation of powers
of appointment has led states to enact statutes intended to prevent the
unintentional creation of general powers. These statutes take various
approaches, but typically prohibit or limit exercise of discretionary
distributive powers in favor of the powerholder.' Their application may
be limited to fiduciary powers 97 or they may also apply to powers
individually held. 98 The statutes may apply to powers in trusts as well as

powers coupled with legal life estates.99

92. Keydel, supra note 90, at 4-31 to 4-32.
93. Id. at 4-31 (citing Upjohn v. United States, 72-2 U.S.T.C. (CCH) 12,888 (W.D. Mich.
1972)).
94. See Priv. Ltr. Rul. 90-36-048 (June 13, 1990); Priv. Ltr. Rul. 88-33-032 (May 24,
1988).
95. Priv. Ltr. Rul. 88-33-032 (May 24, 1988).
96. See, e.g., FLA. STAT. ANN. § 737.402(4)(e) (West 1994); KY. REV. STAT. ANN.
§ 391.160 (Michie/Bobbs-Merrill 1994).
97. See, e.g., N.Y. EST. POWERS & TRUSTS LAW §§ 10-10.1 (McKinney 1994); OHIO
REV. CODE ANN. § 1340.22 (Anderson 1994).
98. See, e.g., CAL. PROB. CODE § 16081 (West 1994).
99. See, e.g., KY. REV. STAT. ANN. § 391.160 (Michie/Bobbs-Merrill 1994).
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a. Prohibitionson Exercise

Prohibitions on Distributions to Powerholder
The Revenue Act of 1942 generally taxed possession of both general
and nongeneral powers of appointment." New York responded to the
1942 Act by enacting a statute which prohibited trustees from participating
in the exercise of powers to distribute property to themselves.'' The
statute codified existing New York law."°2 New York's statute, amended
several times since first enacted, currently provides: "A power conferred
upon a person in his capacity as trustee of an express trust to make
discretionary distribution of either principal or income to himself or to
make discretionary allocations in his own favor of receipts or expenses as
between principal and income, cannot be exercised by him."' "t0 New
York solved trustees' potential general power of appointment problems by
eliminating their power to make distributions to themselves. The New
York statute is mandatory; it cannot be overridden by language to the
contrary. °4
The IRS recognized the effectiveness of New York's statute in
Revenue Ruling 54-153. °5 The decedent in that ruling had been cotrustee of a post-October 21, 1942, New York trust that authorized the
trustees to distribute principal to the decedent cotrustee "for her maintenance, comfort, or support, or for any other purpose or purposes
whatsoever."' °6 The power appeared to be a general power of appointment. New York's statute, however, prohibited the cotrustee from
exercising the power inher own favor."l The IRS ruled that no part of
the trust would be included in the decedent's gross estate without evidence
that a New York court would construe the statute to permit exercise in
favor of the decedent, her estate, or the creditors of either." s The statute
accomplished its objective; it eliminated a power that would otherwise have
been a general power of appointment.
.

100.
101.
102.
103.
104.
105.
106.
107.
108.

Revenue Act of 1942, Pub. L. No. 77-753, §§ 403, 452, 56 Stat. 798, 942-44, 952.
Commentary on N.Y. EST. POWERS & TRUSTS LAW §§ 10-10.1 (McKinney 1994).
Id.
N.Y. EST. POWERS & TRUSTS LAW §§ 10-10.1 (McKinney 1994).
Commentary on N.Y. EST. POWERS & TRUSTS LAW §§ 10-10.1 (McKinney 1994).
Rev. Rul. 54-153, 1954-1 C.B. 185.
Id.
Id.
Id. at 185-86.
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The court in Sheedy v. United States 9 reached the same result under
a Wisconsin statute. A surviving spouse was sole trustee of a trust. The
governing instrument provided that the trustee-beneficiary could distribute
principal to herself as she deemed advisable "for her care, maintenance,
welfare or to enable her to maintain the standard of living to which she
was accustomed prior to [the decedent's] death."1n
The trusteebeneficiary did not possess a general power of appointment, however,
because she was prohibited by statute from exercising the discretionary
distributive power in her own favor.'
Statutes that prohibit exercise, however, must apply on the facts and
not be qualified by other considerations in order to avoid taxation. In
Estate of McArdle v. Commissioner,"' the Tax Court held that New
York's statute did not prevent a person from exercising a general power
held in an individual, rather than a trustee, capacity."3 The IRS has also
ruled that the protection of such statutes will be lost if application of the
14
reciprocal trust doctrine is warranted.'

109. 691 F. Supp. 1187 (E.D. Wis. 1988).
110. Id.at 1188.
111. Id. at 1189.
112. 50 T.C.M. (P-H) 174 (1981).
113. Id. at 176.
114. Priv. Ltr. Rul. 92-35-025 (May 29, 1992). A father created separate trusts for his
two children and named both cotrustees of the trusts. The trust instrument authorized the
cotrustees to distribute principal to the child for whom the trust had been established for his
"'support,maintenance, comfort, emergencies and serious illness." New York law applied. New
York's statute prohibited either child from participating directly in a decision to distribute
principal to himself. That did not mean, however, that the cotrustees did not possess general
powers of appointment. Due to the reciprocal nature of the powers the cotrustees had over
each other's trusts, the IRS ruled that it could be inferred that the cotrustees would exercise
their respective distributive powers on a reciprocal basis and "could ensure that each received
whatever he desired from his trust ....
The Service ruled that each held a general power
of appointment. Id.
The correctness of the IRS's position has been questioned:
The application of the reciprocal trust doctrine in this situation falls between
questionable and wrong.... [T]he Supreme Court's decision in Grace involved two
trusts voluntarily created by grantors who gave each other reciprocal powers. It
should not be extended to situations in which the powers are given involuntarily to
trust beneficiaries.
Howard M. Zaritsky, The Year in Review: An Estate Planner'sPerspective of Tax Developments, 18 EST. GIFTs & TR. J. 3, 21 (1993).
Ohio, apparently in response to this ruling, enacted a statute intended to avoid the
reciprocity argument. The statute, unless overcome by specific reference and a statement that
it does not apply, prohibits a trustee from exercising:
The power to make any discretionary distribution of either principal or income to
or for the benefit of one or more beneficiaries to the extent that the fiduciary would
or could receive a similar distribution in his individual capacity under any governing
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ii. Prohibitions on Distributions in Satisfaction of Powerholder's Legal
Support Obligations
California has enacted a statute to prevent the unintentional creation
of general powers of appointment under instruments which would
otherwise permit distributions that discharge a legal obligation of the
holder. California's statute provides:
Except as otherwise specifically provided in the trust instrument, a
person who holds a power to appoint or distribute income or
principal to or for the benefit of others, either as an individual or
as trustee, may not use the power to discharge the legal obligations
of the person holding the power." 5
The statute applies both to individual and fiduciary powers. 6
b. Limitations on Exercise

Rather than prohibiting holders from exercising discretionary powers
in their own favor, some states have enacted statutes that limit exercise so
as to fit the powers within the ascertainable standard exception. Distributive flexibility is maintained to the extent possible without triggering the
adverse tax consequences that accompany general powers of appointment.
California is one of the states that has enacted such a statute which
reads as follows: "In any case in which the standard governing the exercise
of the power does not clearly indicate that a broader power is intended, the
holder of the power may exercise it in his or her favor only for his or her
health, education, support, or maintenance.""17 The IRS considered
California's statute in a 1989 private ruling but found it did not apply
because the governing instrument clearly indicated that a broader power
was intended.'u s

instrument from the beneficiary or beneficiaries acting as a fiduciary.
OHIO REV. STAT. ANN. § 1340.22(A)(3) (Anderson 1994).
115. CAL. PROB. CODE § 16082 (West 1994).
116. Id.
117. CAL. PROB. CODE § 16081(b) (West 1994).
118. Priv. Ltr. Rul. 89-12-014 (Dec. 21, 1988). The ruling led to the suggestion that the
statute be amended to make it mandatory unless a specific provision in the governing
instrument stated that the statute is not to apply:
The phrase in Section 16081(b), "in which the standard governing the power does
not indicate that a broader power is intended" ... can merely be deleted. The
statute would then provide that where a person who is a beneficiary of a trust holds
a power of invasion, the power is subject to an ascertainable standard .... If the
client wished to override these sections, such an override would only take place with
a specific provision in the instrument that these code sections do not apply.
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Kentucky has enacted a similar statute that not only addresses powers
held by trustees,11 9 but also powers to consume or invade principal held
by legal life estate tenants.1" If a legal life estate coupled with a power
of invasion is created by a written instrument that fails to expressly indicate
limited so as to fit within
the extent of the power, the power is12statutorily
1
the ascertainable standard exception.
Florida legislation enacted in 1991 generally limits the exercise of
trustee discretionary distributive powers, exercisable in the trustees' own
favor, to distributions for their "health, education, maintenance, or support
as described under Internal Revenue Code ss. 2041 and 2514."'12 The
statute applies not only to trusts executed after June 30, 1991, which do not
refer specifically to the statute and contain an express contrary provision," but also to irrevocable trusts executed before July 1, 1991, unless
all parties in interest elected not to be subject to the statute within a
specified period. 24 The statute, consequently, converted then-existing
general powers of appointment into nongeneral powers within the
ascertainable standard exception.
The retroactive nature of the Florida statute led the IRS to address
several tax issues raised by the statute in Revenue Procedure 94-44 .1'
Not surprisingly, the IRS ruled that the statute did not change the tax
consequences of events that had occurred before the statute's effective
date. Sections 2041 and 2514 will be applied to trustee-beneficiaries of
irrevocable trusts who died before July 1, 1991, or whose powers had
Durham, supra note 13, at 7-20.
119.

KY. REV. STAT. ANN. § 391.160(3) (Michie/Bobbs-Merrill 1994).

120. Id. at § 391.160(1).
121. Id.; see Estate of Duvall v. Commissioner, 1993 T.C.M. (RIA) 1602,1605 n.3 (1993).
122. FLA. STAT. ANN. § 737.402(4)(a) (West 1994):
(4)(a) Due to the inherent conflict of interest that exists between a trustee who is
a beneficiary and other beneficiaries of the trust, unless the terms of a trust refer
specifically to this subsection and provide expressly to the contrary, any power
conferred upon a trustee (other than the settlor of a revocable or amendable trust
or a decedent's or settlor's spouse who is the trustee of a testamentary or an inter
vivos trust for which a marital deduction has been allowed):
1.To make discretionary distributions of either principal or income to or for the
benefit of such trustee, except to provide for that trustee's health, education,
maintenance, or support as described under Internal Revenue Code ss. 2041 and
2514;...
cannot be exercised by such trustee.
Id.

123. FLA. STAT. ANN. § 737.402(4)(b)(1) (West 1994).
124. Id. at § 737.402(4)(b)(3)(b).
125. Rev. Proc. 94-44, 1994-2 C.B. 683; see also Tech. Adv. Mem. 95-10-065 (Dec. 14,
1994).
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lapsed, been released, or been exercised before July 1,1991, without regard
to the statute.126 States should not be allowed to retroactively change
federal tax consequences of events that occurred before state law was
changed.
More importantly, the IRS addressed the tax consequences to trusteebeneficiaries who, under irrevocable trusts executed before July 1, 1991,
possessed powers on July 1, 1991, when the statute became effective. It
announced, without citing any authority, that the statutory reduction of
general to nongeneral powers would "not be treated as causing a lapse of
a power of appointment of a trustee-beneficiary under an irrevocable trust
... for purposes of §§ 2041(b)(2) and 2514(e)." 1"

The IRS thus ruled

that state action which reduced general powers to nongeneral powers
should not be treated as causing a transfer for gift tax purposes. Furthermore, although not addressed in the revenue procedure, the property will
not be included in the holder's gross estate upon death because the power
will fit within the ascertainable standard exception."z
The IRS's procedure is inconsistent with the statutory scheme.
Sections 2041 and 2514 provide coordinated rules for the taxation of
property subject to powers of appointment. A person who possesses a
presently exercisable general power of appointment generally suffers the
same tax consequences as he would if he actually owned the property. The
appointive property will be subject to gift taxation under section 2514 if the
power is exercised, released, or if it lapses during the holder's life, or, if the
power is possessed at death, will be subject to estate taxation under section
2041. Once a person possesses a general power of appointment, the
statutory scheme anticipates that the property will be taxed under either
the gift or estate tax system. 9 Revenue Procedure 94-44, nonetheless,

126. Rev. Proc. 94-44, 1994-2 C.B. 683, 684 ("[T]he Service will not recognize the
effectiveness, for federal transfer tax purposes, of state legislation purporting to retroactively
change an individual's property rights or powers after the federal tax consequences have
attached.").
127. Id.
128. The Tenth Circuit recognized this in Estate of Vissering v. Commissioner, 990 F.2d
578,580 n.2 (10th Cir. 1993) ("In 1990 the Florida legislature amended its law governing trusts
such as the one before us to limit a trustee beneficiary's power to make distributions of principal or income to himself sufficiently to eliminate its inclusion in the trustee's estate as a
general power of appointment under § 2041(b)(1)(A).") (citation omitted). The IRS,
moreover, subsequently ruled that a trustee-beneficiary governed by the Florida statute did
not possess a general power of appointment for estate tax purposes by virtue of fiduciary
distributive powers. Tech. Adv. Mem. 95-10-065 (Dec. 14, 1994).
129. See Jeffrey N. Pennell, Custodians, Incompetents, Trustees, and Others: Taxable
Powers of Appointment?, 15 INST. ON EST. PLAN. 16-1, 16-41 to 16-42 n.71 (1981):
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permits states to convert general powers of appointment into nongeneral
powers without any transfer tax consequences to the holders of the
previously general powers.
Revenue Procedure 94-44 is also inconsistent with the Code, Treasury
Regulations, and precedent. Section 2514(e) provides that a lapse of a
general power of appointment is considered a release of the power to the
extent the property which could have been appointed exceeds the greater
of $5,000 or five percent of the value of the assets out of which exercise of
the power could have been satisfied. Treasury Regulations provide that
termination of a general power upon the passage of a specified period of
time is considered a lapse."3 The Ninth Circuit in Fish v. United
States,3 ' consistent with the regulations, held that the annual lapse of a
general power of appointment was subject to gift taxation under section
2514 and that the manner in which the release occurred was irrelevant. 3 '
"Crummey" withdrawal powers are general powers of appointment that
lapse after a specified time as short as fifteen days. 33
The notice that preceded the effective date of the Florida statute
supports treatment of the statutory conversion of general to nongeneral
powers as a lapse. The Florida statute was enacted May 9, 199 1,34 with
a delayed, July 1, 1991, effective date. Any holder of a general power who
wished to exercise the power before it was statutorily diminished could
have done so during the fifty day notice period that preceded July 1, 1991.
Statutory elimination of pre-existing general powers under the Florida
The underlying rationale for the gift tax in general being to protect against
avoidance of estate tax, it ought to apply to those transactions or events which
remove property from the reach of the estate tax, unless some specific exemption
granted by Congress exists.. . . [T]he overall operation of the tax system anticipates
that this section [2514(b)] apply if an existing general power terminates, lapses or
otherwise no longer will subject the donee to estate tax under section 2041.
Id. (citation omitted).
130. Treas. Reg. § 20.2514-3(c)(4) (as amended in 1986) ("[T]he failure to exercise a
general power of appointment created after October 21, 1942, within a specified time so that
the power lapses, constitutes a release of the power."); see also Treas. Reg. § 20.2041-3(d)(3)
(as amended in 1986).
131. 432 F.2d 1278 (9th Cir. 1970).
132. The court held that:
The precise manner of exercising or releasing the power is immaterial for purposes
of determining taxability. Thus it is sufficient here that the power was released by
its annual expiration or lapse, and it is immaterial whether the lapse occurred
through a designed failure to exercise the power or through the indifference or
incompetency of the decedent.
Id. at 1280 (citation omitted).
133. See Estate of Cristofani v. Commissioner, 97 T.C. 74, 82 (1991).
134. Rev. Proc. 94-44, 1994-2 C.B. 683.

1995]

ESTATE AND GIFT TAXATION

statute should have been considered a lapse under section 2514 as is the
case with general powers that lapse after a specified period of time.
Although state action is obviously beyond the control of holders of
powers of appointment, other events that are equally beyond their control
and terminate general powers are treated as lapses under section 2514. For
example, removal of a trustee who, in his fiduciary capacity, possessed a
general power of appointment is considered a lapse. 35 Similarly, the IRS
has ruled that termination of a general power of appointment upon a
child's attainment of majority would cause a lapse of the general power for
tax purposes. 3'
As a matter of policy, moreover, the IRS's position is unjustified.
Similarly situated taxpayers receive disparate treatment. Assume, for
example, that two irrevocable trusts were established in Florida on January
1, 1980, under which trustee-beneficiaries were given general powers of
appointment. Assume further that the trustee-beneficiary under one trust
(Trust A) died on June 1, 1991, and that the trustee-beneficiary under the
second trust (Trust B) died on July 1, 1991. The Trust A assets would be
included in the gross estate of the trustee-beneficiary who died on June 1,
1991, because Florida's statute was not then effective and he died
possessing a general power of appointment.1 37 The Trust B assets,
however, would not be included in the gross estate of the trusteebeneficiary who died on July 1, 1991, because the statute eliminated his
general power of appointment." .Both trustee-beneficiaries, however,
would have possessed general powers of appointment for more than ten
years and would have had the same quantum of control during that time.
Revenue Procedure 94-44 will also result in lack of uniformity among
taxpayers who reside in different states. Other states will no doubt be
encouraged by Revenue Procedure 94-44 to enact similar retroactive
statutes to change the tax consequences of existing powers of appointment
for the benefit of their citizens. Having ruled favorably for Floridians, it
will be difficult for the IRS to refuse to treat residents of other states in a
like manner.
The IRS also addressed the tax consequences to trust beneficiaries
who "elected-out" of the Florida statute in Revenue Procedure 94-44. The
IRS could have taken the position that gifts were made by trust beneficiaries, other than the powerholder, who participated in such an election. For
135.
136.
137.
138.

Treas. Reg. § 25.2514-3(c)(4) (as amended in 1986).
Priv. Ltr. Rul. 89-16-032 (Jan. 19, 1989).
Rev. Proc. 94-44, 1994-2 C.B. 683.
Id.
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example, assume that X, a trustee-beneficiary, had a power to invade
principal for his health, comfort, happiness, general welfare, and well-being
under a pre-July 1, 1991, irrevocable trust. After June 30, 1991, as a result
of the statute, X would only have had the power to make distributions to
himself for his health, education, maintenance, and support. Assume
further that the remainder was vested in Y. Y's interest was enhanced by
the Florida statute because the scope of X's power was greatly diminished.
If Y joined in the election to have the statute not apply, Y could have been
held to have made a gift to X. The IRS announced in the revenue
procedure, however, that Y would not be treated as having made a gift by
joining in the election. Although the opposite conclusion would have
presented troublesome timing and valuation issues, it is difficult to see how
the Code permits the IRS to treat such an election as not having gift tax
implications. Section 2511(a) provides, after all, that the gift tax applies to
'
transfers of property "whether the gift is direct or indirect."139
An unanswered question is whether Florida's retroactive statute is
valid under Florida law. In Estate of Ridenour v. Commissioner,'4 the
Fourth Circuit considered a Virginia statute which was intended to have
retroactive effect. In deciding whether the statute would be valid under
Virginia law, the court determined that the Virginia legislature had the
power to enact retroactive legislation "'if the statute does not have the
effect of impairing the obligation of a contract and is not destructive of
vested rights."""' Assuming Florida courts employ a similar test for
retroactive legislation, would the Florida statute be held invalid as
"destructive of vested rights?"'42
Revenue Procedure 94-44 demonstrates the extent to which states may
be able to eliminate general powers of appointment and tax problems for
their residents through protective legislation. Unless the ascertainable
standard exception is changed to eliminate the complexity and uncertainty
that exists under current law, it can be anticipated that more states will
enact similar legislation in light of Revenue Procedure 94-44.
139. I.R.C. § 2511(a).
140. 94-2 U.S.T.C. (CCH) 86,431 (4th Cir. 1994).
141. Id. at 86,434 (quoting Hagen v. Hagen, 139 S.E.2d 821, 824 (Va. 1965)).
142. See Howard M. Zaritsky, The Year in Review: An Estate Planner'sPerspective of
Recent Tax Developments, 20 EST. GiFTs & TR. J. 23, 25 (1995) ("The validity of Revenue
Procedure 94-44 is questionable in light of Ridenour Est. v. Comr .. ");
see also Georgiana
J.Slade, The Beneficiary as Trustee: A Pandora'sBox, 19 EST. GIFTS & TR. J. 197, 202 n.32
(1994) ("[T]he issue arises as to whether... elimination of an existing right is constitutional
under applicable state law. If it was found not to be constitutional, the beneficiary/trustee
would continue to have the powers that constitute general powers of appointment.") (citation
omitted).
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3. Judicial Limitations
Case law must also be examined to determine whether language
otherwise sufficient to create a general power of appointment is limited by
local law. Although this is most common in determining whether a power
is limited by an ascertainable standard, 43 case law may establish that a
power is not exercisable in the manner the instrument suggests and is
therefore not a general power of appointment. Two cases illustrate this
point.
In Dana v. Gring,'" the court held that a trustee-beneficiary under
Massachusetts law could not participate in decisions to make principal
distributions to herself and did not possess a general power of appointment. 45 In Martin v. United States,'46 trust assets were to be distributed
"to such person or persons" as the surviving spouse appointed by will.
Such a provision would normally create a testamentary general power of
appointment, permitting appointment in favor of the holder's creditors or
estate. 47 Under Maryland law, however, such powers had been construed as permitting appointment only to persons other than the powerholder, her estate, or the creditors of her estate.'
B. Imputed Powers
Individuals, apparently possessing no power of appointment under the
governing instrument, may nonetheless be subject to taxation if powers of
the trustee are attributed to them. The circumstances under which
independent trustees' distributive powers will be imputed to beneficiaries
must be considered whenever a power of appointment is created.

143. See infra part III.
144. 371 N.E.2d 755, 761 (Mass. 1977).
145. Id.
146. 780 F.2d 1147, 1148 (4th Cir. 1986).
147. Id.
148. Id.; see also Rev. Rul. 76-502, 1976-2 C.B. 273,274 (donee of a testamentary power
of appointment under Maryland law does not have the right to appoint the property to his
estate or for the payment of his debts absent language expressly conferring such rights in the
instrument).
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1. Powers Held by Independent Trustee 49

a. DiscretionaryDistributions
The IRS initially took an aggressive position in seeking to attribute
trustee powers to beneficiaries. In Security-Peoples Trust Co. v. United

States,"s it contended that an independent trustee's discretionary power
to distribute property, unrestrained by an ascertainable standard, should be
imputed to the beneficiary in whose favor the power could be exercised."' The IRS claimed that the beneficiary could have invoked
judicial equitable powers and required the trustee to exercise its discretion
in his favor.'52 The court rejected the argument, however, and held that
the beneficiary did not possess a power of appointment when an independent trustee held the distributive powers. 53 The Tax Court reached the
same conclusion in Estate of Cox v. Commissioner" when it refused to
impute broad distributive powers held by a son-trustee to a motherbeneficiary.'55 The IRS finally conceded this issue in Revenue Ruling 76368.156

149. This discussion assumes the beneficiary to whom the trustee may make distributions
does not possess the power to remove the trustee and appoint a successor. See infra part
II.B.2.
150. 238 F. Supp. 40 (W.D. Pa. 1965).
151. Id. at 41.
152. Id. at 47.
153. Id. at 53.
154. 59 T.C. 825 (1973).
155. Id. at 829 ("To decide that the beneficiary had an implied power of invasion would
be inconsistent with such arrangement and with the provision expressly granting the trustee
'sole and exclusive' management powers.").
156. Rev. Rul. 76-368, 1976-2 C.B. 271. The Service ruled that:
In the instant case, as in Estate of Mary Joyce Cox and Security-Peoples Trust
Co., the independent trustee alone was expressly authorized to invade the trust
corpus and pay portions thereof to or for the use and benefit of the decedent as the
trustee, in its sole and unfettered discretion, deemed advisable for the stated
purposes. The governing trust instrument did not give the decedent any supervening
right or power, or even a conjunctive right or power, such as would indicate an
intent by the testator to grant to the decedent the power to consume or appropriate
the trust principal.
While the decedent had the power to invoke a process of judicial review had the
trustee, in the judgment of the decedent, failed to liberally exercise its discretionary
power of invasion on the decedent's behalf, this kind of power does not transfer a
power of invasion granted an independent trustee to the beneficiary of the trust.
Id. at 272-73; see also Rev. Rul. 77-460, 1977-2 C.B. 323, 324 (parent's right under the
Uniform Gifts to Minors Act to petition a court for an order that the custodian use funds for
the niinor's support "is not the equivalent of a general power of appointment for purposes
of section 2041(a)(2) of the Code.").
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Directions that an independent trustee exercise distributive powers
liberally on behalf of a beneficiary do not change this result,157 nor do
provisions requesting the trustee consult with others in determining
distributions."5 Indeed, it has been suggested that an independent
trustee can be required to consult with the beneficiary in whose favor a
power is exercisable before exercising the power without causing the
beneficiary to be considered to possess the trustee's powers.19 Similarly,
a beneficiary's requests that discretionary distributions be made, even if
honored, will not result in attribution of the trustee's powers as long as the
power rests solely with the trustee."6
Consequently, general power of appointment problems can easily be
avoided by granting discretionary powers, however broad and unlimited by
ascertainable standards, to someone other than the beneficiary and by
precluding the beneficiary from ever serving as trustee. Alternatively,
discretionary distributive powers can be given to a cotrustee if the trusteebeneficiary is prohibited from participating in the exercise of such
powers. 6' While the safest course is to have a truly "independent"
trustee,"6 sections 2041 and 2514 focus on whether an individual possesses a power, not on the identity of the non-beneficiary holder of the
discretionary power}6

157. Security-Peoples Trust Co. v. United States, 238 F. Supp. 40, 46 (W.D. Pa. 1965);
Rev. Rul. 76-368, 1976-2 C.B. 271.
158. Priv. Ltr. Rul. 93-04-020 (Nov. 2, 1992).
159. Burch, supra note 90, at 501-02 n.7:
While there is no direct authority, as long as this provision is drafted so that the sole
discretion to make the determination rests with the independent trustee, it would
seem clear that there are no adverse tax effects from requiring the trustee to first
consult with the beneficiary. Even as broadly as the term "power of appointment"
is defined in Reg. §20.2041-1(b), it is generally assumed that the right to be consulted and express one's views cannot be classified as a power of appointment.
Id.
160. Rev. Rul. 76-368, 1976-2 C.B. 271, 271; see also Sharpe v. United States, 607 F.
Supp. 4, 6 (E.D. Va. 1984); Hess, supra note 21, at 424.
161. Sharpe, 607 F. Supp. at 6.
162. See Keydel, supra note 90, at 4-34. The author suggests that the key to flexibility
in unified credit trusts is having an "independent" trustee who is neither controlled by, nor
related to any trust beneficiary. The independent trustee would be either (1) a bank or trust
company, no substantial portion of the net worth of which is owned directly or indirectly by
any beneficiary, or (2) an individual who is neither related to, nor employed by any
beneficiary or a firm in which any beneficiary is an executive or has a controlling interest. Id.
163. See Burch, supra note 90, at 451 (suggesting "[t]he fact that the trustee is a related
or subordinate party as defined by section 672(c) or is otherwise related to or has a close
business or personal relationship with one or more of the trust beneficiaries will not per se
prevent the trustee from being considered an independent trustee .. ").
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b. Mandatory Distributions
A different result is warranted if the distributive provisions are
mandatory. If a beneficiary can require an independent trustee to make
distributions in his favor, not limited by an ascertainable standard related
to his health, education, support, or maintenance, the beneficiary possesses
a general power of appointment.' 64
In Ewing v. Rountree,165 a trustee was directed to sell stock and
distribute the proceeds to the income beneficiary if the beneficiary
requested the trustee to do so." The Sixth Circuit held the beneficiary
had the power to require the trustee to sell the stock and pay her the
proceeds at any time. 67 Since the beneficiary's request was not limited
by an ascertainable standard, the beneficiary possessed a general power of
The Third Circuit reached a similar conclusion in
appointment."6
Peoples Trust Co. v. United States.6 9 In Peoples, the trustee was directed
to pay an income beneficiary such amounts of principal as the beneficiary
might require, with the beneficiary being the sole judge as to the amounts
7
and frequency of such principal payments."
2. Powers to Remove and Appoint Trustees
Trust beneficiaries, although not appointed as trustees, are often
granted the power to remove the trustee and appoint a successor.
Removal powers may be exercisable only for cause,' which could be, for
example, to replace a trustee whose investment performance has been
poor. Alternatively, the power may be exercisable without cause, at will.
Removal powers eliminate the expense and uncertainty that exist in
Powers of removal
seeking court removal of a trustee for cause.'7

164.

Rev. Rul. 76-368, 1976-2 C.B. 271, 272.

165.
166.

346 F.2d 471 (6th Cir.), cert. denied, 382 U.S. 918 (1965).
Id. at 472.

167.
168.
169.
170.
171.

Id. at 473.
Id.
412 F.2d 1156 (3d Cir. 1969).
Id. at 1158.
See Priv. Ltr. Rul. 93-03-018 (Oct. 23, 1992) (addressing the tax consequences of

a power of removal for cause under a trust instrument that listed thirteen causes).
172. See Keydel, supra note 90, at 4-42:
We have all seen, at least on some occasions, the flagrant mistakes that some banks
(or independent individual trustees) make-then a hostility that often grows between
the bank (or individual trustee) and the family. Finally, we see a stubborn refusal
by the bank (or individual) to voluntarily resign. Because of this, I personally am
loath to draft any trust instrument without some trustee removal provisions. Going
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provide desirable flexibility, but may cause the powers of the trustees to be
imputed to the beneficiary possessing the power.173
a. Power to Remove and Appoint Oneself Trustee
Treasury Regulations provide the tax consequences of a beneficiary's
unrestricted power to remove a trustee and appoint himself successor:
A power in a donee to remove or discharge a trustee and appoint
himself may be a power of appointment. For example, if under the
terms of a trust instrument, the trustee or his successor has the
power to appoint the principal of the trust for the benefit of
individuals including himself, and the decedent has the unrestricted
power to remove or discharge the trustee at any time and appoint
another person, including himself, the decedent is considered as
having a power of appointment."M
Courts, consistent with the regulation, have held that a beneficiary's
unrestricted power to remove a trustee and appoint himself successor
trustee will cause the trustee's discretionary powers to be imputed to the
beneficiary.1 75
b. Power to Remove and Appoint Independent Trustee
In Revenue Ruling 79-353,176 the IRS took the controversial position' 7 that sections 2036 and 2038 require inclusion of property in a
transferor's goss estate where the trustee has discretionary distributive

to court to obtain a trustee's removal for cause is not a satisfactory solution!
Id.
173. See Clifton B. Kruse, Jr., Trustee Removal Powers: Warningsfrom the PLRs, 20
CoLO. LAw. 901 (1991) (suggesting drafting solutions to problems presented by removal
powers).
Florida has attempted to avoid potential tax problems for possessors of powers of
removal by statute: "A person who has the right to remove or to replace a trustee does not
possess nor may that person be deemed to possess, by virtue of having that right, the powers
of the trustee that is subject to removal or to replacement." FLA. STAT. ANN. § 737.402(4)(e)
(West 1994). The IRS did not address the tax consequences of this portion of the statute in
Revenue Procedure 94-44. Rev. Proc. 94-44, 1994-2 C.B. 683.
174. Treas. Reg. § 20.2041-1(b)(1) (as amended in 1961); see also Treas. Reg. § 25.25141(b) (as amended in 1981).
175. First Nat'l Bank of Denver v. United States, 648 F.2d 1286, 1289 (10th Cir. 1981);
Estate of Wall v. Commissioner, 101 T.C. 300, 306 (1993).
176. Rev. Rul. 79-353, 1979-2 C.B. 325, revoked by Rev. Rul. 95-58, 1995-36 I.R.B. 16.
177. See, e.g., Keydel, supra note 90, at 4-36 to 4-37 (suggesting the ruling is "patently
wrong" and an example of "in terrorem" tax law administration); John R. Price, Powers to
the Right People: Flexibility Without Taxability or Drafter'sDesiderata:NontaxableFlexibility,
25 INST. ON EST. PLAN. 7-1, 7-14 (1991) ("The ruling is unsupported by authority and is of
questionable validity.").

MARQUETTE LAW REVIEW

[Vol. 79:195

powers and the grantor retained the unrestricted power to remove the
trustee and appoint a successor independent trustee. The trustee's powers
would have caused inclusion under sections 2036 and 2038 if retained by
the grantor. The IRS concluded that reservation of the power to remove
the trustee and appoint a successor was equivalent to reservation of the
trustee's powers, even though the grantor could not have appointed himself
trustee. The IRS proceeded under the "revolving door" theory; the
possessor of the power could remove trustees and appoint successors
until
178
he found one who would administer the trust as he desired.
The IRS extended the reasoning of Revenue Ruling 79-353 to
unrestricted powers of removal held by beneficiaries in Private Letter
Ruling 89-16-032.179 The trust in that ruling provided that, if a corporate
trustee was serving, the corporate trustee could make discretionary
distributions for the benefit of the beneficiary's minor children. If the
beneficiary possessed that power, she would, according to the IRS, have
held a general power of appointment because she could have used trust
funds to discharge her support obligation. The trust permitted a group of
persons, including the beneficiary, to remove the trustee and appoint a
successor by majority vote without cause. The IRS ruled that if the spouse
possessed a majority of votes (individually and as guardian of other
beneficiaries) she would have possessed a general power of appointment.
The only authority cited was Revenue Ruling 79 -353 ."
The Tax Court recently considered this issue in the retained power
context in Estate of Wall v. Commissioner.8' Wall created three inter
vivos irrevocable trusts and named a corporate trustee.' 2 The corporate
trustee had discretionary distributive powers, which, if retained by the
grantor, would have required inclusion of the property in her gross estate
under sections 2036 and 2038.1" Wall, while not retaining those powers,
did reserve the power to remove the trustee without cause and appoint an
independent successor corporate trustee.' 84 The case required the court
178. The IRS subsequently announced that Revenue Ruling 79-353 would not be
applied to transfers or additions to irrevocable trusts made before October 29, 1979, the date
Revenue Ruling 79-353 had been published. Rev. Rul. 81-51, 1981-1 C.B. 458, revoked by
Rev. Rul. 95-58, 1995-36 I.R.B. 16.
179. Priv. Ltr. Rul. 89-16-032 (Jan. 19, 1989).
180. Id.; see Keydel, supra note 90, at 4-37 ("The PLR is pure 'bootstrapping'--citing
nothing on this issue except Revenue Ruling 79-353 and not even commenting on the
fiduciary nature of holding a removal right as guardian.").
181. 101 T.C. 300 (1993).
182. Id. at 301.
183. Id. at 304-05.
184. Id. at 302.
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to determine the correctness of the government's position in Revenue
Ruling 79-353.
Citing Treasury Regulations and case law, the Tax Court agreed that
reservation of a power of removal coupled with a power to appoint oneself
trustee would have caused attribution of the trustee's powers to the
grantor."s But the court refused to take the "quantum leap" urged by
the IRS to hold that a power of removal coupled with a power to appoint
a successor independent corporate trustee required the same result."
The IRS's conclusion in Revenue Ruling 79-353 was "supported neither by
cogent argument nor by cited cases supporting the conclusion reached."'"
The Tax Court rejected the assumption implicit in Revenue Ruling 79353 that a trustee would be compelled to follow the instructions of a settlor
who possessed a removal power."8 Trustees would violate their fiduciary
duties if they made distributions that otherwise would not have been made
in accordance with the settlor's wishes, or if they agreed in advance as to
how they would exercise their fiduciary powers."' The court held that
Wall had not retained a power to affect the beneficial enjoyment of the
property by retaining the removal and appointment power."9
Although Estate of Wall was decided under sections 2036 and 2038,
the Tax Court's rejection of Revenue Ruling 79-353 necessarily extends to
the powers of appointment arena. 91 The only authority cited by the IRS
in Private Letter Ruling 89-16-032, after all, was Revenue Ruling 79-353.
Treasury Regulations under sections 2036, 2038, and 2041, moreover, are
virtually identical, providing only that an unrestricted power of removal
coupled with the power to appoint oneself trustee will cause the trustee's
powers to be imputed to the person possessing the powers."
On September 5,1995, the IRS conceded defeat and revoked Revenue
Ruling 79-353."1

In Revenue Ruling 95-58, it announced that a grantor's

reservation of an unqualified power to remove and appoint an individual

185. Id. at 306.
186. Id.
187. Id. at 311.
188. Id.
189. Id. at 312.
190. Id. at 313.
191. See Rhonda J. Macdonald, Estate of Wall: The Tax CourtOverturnsRevolving Door
Prohibition Under Rev. Rul. 79-353, 19 EST. GIFTS & TR. J. 103, 103 (1994).
192. See Treas. Regs. §§ 20.2036-1(b)(3) (as amended in 1960); 20.2038-1(a)(3) (as
amended in 1962); Treas. Reg. § 20.2041-1(b)(1) (as amended in 1961).
193. Rev. Rul. 95-58, 1995-36 I.R.B. 16.
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or corporate successor that is not related or subordinate to the grantor will
not be considered reservation of the trustee's powers.'94
a Power to Appoint Successor Trustee without Removal Power
Section 2041 usually applies only to general powers of appointment
possessed at death. A beneficiary's power to appoint himself successor
trustee under conditions that have not come into existence will not cause
the beneficiary to be considered to possess a general power: "[T]he
decedent is not considered to have a power of appointment if he only had
the power to appoint a successor [trustee], including himself, under limited
conditions which did not exist at the time of his death, without an
accompanying unrestricted power of removal."' 95 Section 2041 does not
apply to contingent powers; the operative word in the statute is "has."
Consequently, a power to appoint oneself trustee in the event of a
trustee vacancy will not be considered a general power of appointment if
a vacancy never occurs and the beneficiary never possesses a power of
removal. Conversely, if the condition is satisfied, a general power of
appointment will exist if the powers of the trustee would constitute a
general power of appointment in the hands of the person possessing the
power to appoint himself trustee.
C. Contingent Powers
Sections 2514 and 2041 do not tax powers of appointment that are
contingent unless the condition precedent has occurred:
[A] power which by its terms is exercisable only upon the occurrence during the decedent's lifetime of an event or a contingency
which did not in fact take place or occur during such time is not a
power in existence on the date of the decedent's death. For
example, if a decedent was given a general power of appointment
exercisable only after he reached a certain age, only if he survived
another person, or only if he died without descendants, the power
would not be in existence on the date of the decedent's death if the
condition precedent to the exercise had not occurred.'96

Powers subject to a notice precedent or the exercise of which takes effect
only after expiration of a stated period after exercise, however, are not

194. Md.
195. Treas. Reg. § 20.2041-1(b)(1) (as amended in 1961); see also Treas. Reg. § 25.25141(b) (as amended in 1981).
196. Treas. Reg. § 20.2041-3(b) (as amended in 1986); see also Treas. Reg. §§ 20.20411(b)(1) (as amended in 1961), 25.2514-1(b) (as amended in 1981).
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considered contingent regardless of whether notice was given or whether
the power was exercised on or before the holder's death."9
In Estate of Kurz v. Commissioner,9S the Tax Court had to deter-

mine whether a decedent possessed a general power of appointment where
the power appeared to be subject to a contingency that had not occurred.
The decedent possessed an unlimited right to demand distribution of
marital trust assets"9 and a right to withdraw up to five percent of the
principal of a family trust provided "no payments shall be made to her
pursuant to this subparagraph until the principal of the [marital trust] has
been completely exhausted."' At the time of her death the marital trust
had assets valued in excess of three million dollars. 1
The estate argued that the decedent did not possess a power of
appointment over the family trust assets because the contingency had not
occurred before death.'
The IRS contended that powers are not
contingent unless the event or contingency is beyond the decedent's
control." Since the decedent could have exhausted the marital trust by
exercising her unlimited withdrawal power, the IRS contended that she
possessed the withdrawal power over the family trust.
The Tax Court rejected both positions:
[A]lthough we decline to read into the statute a requirement that
the event or contingency must necessarily be beyond a decedent's
control, the event or contingency must not be illusory and must
have some significant nontax consequence independent of the
decedent's ability to exercise the power. The legislative history,
however, clearly indicates that all property of which the decedent
on the date of his death had practical, if not technical, ownership is
to be included in his estate. We think any illusory or sham
restriction placed on a power of appointment should be ignored.
An event or condition that has no significant nontax consequence
independent of a decedent's power to appoint the property for his
own benefit is illusory.'
The condition in Kurz was held to be illusory because the estate failed to
demonstrate that withdrawal of funds from the marital trust had any
significant nontax consequence independent of the decedent's power of
197.
198.
199.
200.
201.
202.
203.
204.

Treas. Reg. § 20.2041-3(b) (as amended in 1986).
101 T.C. 44 (1993), reh'g denied, 1994 T.C.M. (RIA) 1208 (1994).
Id. at 45.
Id. at 46.
Id. at 48.
Id. at 49.
Id.
Id. at 59-60.
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withdrawal over the family trust.
The decedent, consequently, died
possessing a general power of appointment.' 6
D. Substance Over Form Doctrine
The substance over form doctrine applies in estate and gift taxation.' If the substance of a transaction is inconsistent with its form, the
form is to be disregarded so that the transaction is correctly taxed. This
doctrine can be employed to the advantage of the taxpayer or the IRS
depending on the facts.
In Estate of Cook v. Commissioner,2°8 a decedent appeared to have
been given a testamentary general power of appointment.'
The Tax
Court held, however, that the decedent did not possess a general power
because of a binding agreement she had made with the donor that she
would not exercise the power.2 "
On the other hand, although a trust is administered by an independent
trustee and no one possesses a trustee removal power, a beneficiary with
de facto indirect control of a trustee's discretionary powers by virtue of
prearrangement or agreement will have the trustee's powers imputed to
him.211 The instrument in such circumstances is not, in fact, what it
purports; the form will be disregarded in favor of the substance of the
transaction.
E.

Good Faith Exercise

No "good faith exercise" limitation exists to diminish the degree of
control otherwise granted so as to fit powers of appointment within the
ascertainable standard exception.1 2 If a good faith exception were
205. Id. In a supplemental opinion denying the estate's petition for rehearing, the Tax
Court rejected the assertion that withdrawal of funds from the marital trust would have had
eight "significant nontax consequences." 1994 T.C.M. (RIA) 1208, 1209 (1994). The court
found that the consequences were the "natural consequences of withdrawing principal from
a trust and are the consequences anticipated by the definition of a general power of
appointment .... " Id.
206. Kurz, 101 T.C. at 61.
207. Heyen v. United States, 945 F.2d 359, 362-63 (10th Cir. 1991).
208. 29 T.C.M. (CCH) 298 (1970).
209. Id. at 299.
210. Id. at 300.
211. Keydel, supra note 90, at 4-35 to 4-36. The Tax Court recognized in Estate of Wall
that the existence of such a side agreement between the person possessing a power of removal
and appointment and the trustee would have changed the tax result. Estate of Wall v.
Commissioner, 101 T.C. 300, 313 (1993).
212. The Third Circuit rejected such a limitation in Strite v. McGinnes, 330 F.2d 234,
240 (3d Cir.), cert. denied, 379 U.S. 836 (1964):
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recognized, "there would appear to be little need for the § 2041 exclusion
of powers of appointment limited by an ascertainable standard as
duty of good faith on the life
undoubtedly most states impose a similar
213
remaindermen.,
the
of
favor
in
tenant
F Impossibility,Incapacity, or Lack of Knowledge
Equitable considerations might suggest that a general power of
appointment possessed by a person incapable of exercising the power
because of impossibility, incapacity, or lack of knowledge should be
disregarded for tax purposes. If Congress intended to tax property subject
to powers of appointment because general powers provide control
equivalent to ownership, it could be argued that the rationale does not
support taxation when these conditions exist. Such extrinsic limitations on
exercise,14however, do not negate the existence or taxation of general
2

powers.

The Supreme Court decided in Commissioner v. Estate of Noel,2"
that conditions that make it impossible to exercise ownership rights do not
negate their existence for transfer tax purposes:
It would stretch the imagination to think that Congress intended to
measure estate tax liability by an individual's fluctuating, day-byday, hour-by-hour capacity to dispose of property which he owns.
We hold that estate tax liability for policies "with respect to which
the decedent possessed at his death any of the incidents of
ownership" depends on a general, legal power to exercise ownership, without regard
2 16 to the owner's ability to exercise it at a
particular moment.

Nor is the fact that holders of Powers of Appointment are limited by the
standard of good faith in Pennsylvania sufficient to constitute an ascertainable
standard. The search of § 2041 is the breadth of power given a decedent. When
that is determined, the tax consequence follows. Good faith exercise of a power is
not determinative of its breadth.
Id.; accord Independence Bank Waukesha v. United States, 761 F.2d 442,445 (7th Cir. 1985);
Peoples Trust Co. v. United States, 412 F.2d 1156, 1162 (3d Cir. 1969); Estate of Vissering v.
Commissioner, 96 T.C. 749, 757-58 (1991), rev'd on other grounds, 990 F.2d 578 (10th Cir.
1993); Doyle v. United States, 358 F. Supp. 300,309 (E.D. Pa. 1973); Tech. Adv. Mem. 81-21010 (Feb. 20, 1981).
213. Peoples Trust Co., 412 F.2d at 1164 n.15.
214. See Lowndes, supra note 88, at 962.
215. 380 U.S. 678 (1965).
216. Id. at 684.
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The Court held that a decedent possessed incidents of ownership in a life
insurance policy even though the decedent could not have exercised any
rights at the time of his death."'
Similarly, the fact that the holder of a power of appointment is
incapacitated 2 8 or a minor2" does not mean that the power does not
exist with all the attendant tax consequences. The IRS has correctly ruled
that: "There is a distinction between the existence of a power and the
capacity to exercise it. The taxable event is the possession at death of the
power rather than an exercise of the power."2"
Lack of capacity to exercise a power, however, must be distinguished
from cessation of the power upon the occurrence of incapacity. In Starrett
v. Commissioner," a surviving spouse's right to withdraw corpus from
a trust would "cease in case of her legal incapacity from any cause or upon
the appointment of a guardian, conservator, or other custodian of her
The First Circuit distinguished cessation of the
person or estate . .,,2."
power under the governing instrument from suspension of the power under
local law:
Assuming for the moment that under Rhode Island law a guardian
or conservator would not be permitted to exercise a power of
appointment held by the incompetent, the appointment of a
guardian or conservator would result, without the limiting condition
in the will, in no more than a suspension of the power during the
period of disability, however long or short it might be; whereas
under the terms of the will the power of appointment ceases, finally
and absolutely, upon the occurrence of the legal incapacity or the
appointment of a guardian or conservator.22

217. Id.
218. See, e.g., Finlay v. United States, 752 F.2d 246, 248 (6th Cir. 1985) ("The inability
to exercise a general power of appointment because of legal incompetence does not preclude
the application of 26 U.S.C. § 2041.")(citation omitted); Boeving v. United States, 650 F.2d
493, 495 (8th Cir. 1981); Williams v. United States, 634 F.2d 894, 894 (5th Cir. 1981)(per
curiam); Estate of Gilchrist v. Commissioner, 630 F.2d 340, 343-45 (5th Cir. 1980); Rev. Rul.
75-351, 1975-2 C.B. 369, 370; Rev. Rul. 75-350, 1975-2 C.B. 367, 368; Rev. Rul. 55-518, 1955-2
C.B. 384, 385.
219. Estate of Rosenblatt v. Commissioner, 633 F.2d 176, 181 (10th Cir. 1980)
("Minority, like mental incompetency, is not pertinent to a determination of whether a
decedent had a general power of appointment for purposes of I.R.C. § 2041."); Treas. Reg.
§ 25.2503-4(b) (1985); Rev. Rul. 75-351, 1975-2 C.B. 369.
220. Rev. Rul. 55-518, 1955-2 C.B. 384, 385.
221. 223 F.2d 163 (1st Cir. 1955).
222. Id. at 165.
223. Id. at 167.
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Treasury Regulations appropriately provide that the occurrence of
incapacity or other event which renders the holder of a power of
appointment incapable of exercising the power is not to be treated as a
lapse for gift tax purposes.224 The power continues to exist and will cause
the property to be included in the holder's gross estate at death regardless
of the holder's capacity.
If a general power of appointment ceases to exist upon incapacity, the
tax consequences of termination must be determined. The statutory
scheme anticipates that cessation of a general power of appointment as a
result of incapacity or any other event be considered a lapse for gift and
estate tax purposes.2 Lapse of the power will be treated as a gift of the
property to the extent provided in section 2514(e). Taxation of cessation
as a gift, however, will not always preclude inclusion of the property in the
gross estate. If the incapacitated powerholder had other interests in the
property that continued after termination of the power, such as the right
to income, the property will be included in the holder's gross estate under
section 2041(a)(2).'
Finally, lack of knowledge that one possesses a general power of
appointment does not preclude the operation of sections 2041 and 2514.
In Estate of Freeman v. Commissioner,' the Tax Court held that a
decedent who "never saw the trust instrument and was never informed of
and had no actual knowledge of his rights under" a trust died possessing

224. Treas. Reg. § 25.2514-3(c)(4) (as amended in 1986):
In any case where the possessor of a general power of appointment is incapable of
validly exercising or releasing a power, by reason of minority, or otherwise, and the
power may not be validly exercised or released on his behalf, the failure to exercise
or release the power is not a lapse of the power.
Id.
225. Pennell, supra note 129, at 16-41 to 16-42 n.71:
While obvious technical difficulties exist in treating incapacity as a voluntary event
triggering application of section 2514(b), nevertheless the overall operation of the
tax system anticipates that this section apply if an existing general power terminates,
lapses or otherwise no longer will subject the donee to estate tax under section 2041.
Id. (citation omitted); see also Estate of Vissering v. Commissioner, 990 F.2d 578, 579 n.1
(10th Cir. 1993) (suggesting that the IRS could assert that the release of a power of
appointment as a result of an adjudication of incapacity might be considered a gift under
§ 2514(b); Tech. Adv. Mem. 95-10-065 (Dec. 14,1994) ("Section 25.2514-3(c)(4) provides that,
if a trustee has, in his capacity as trustee, a power that is considered a general power of
appointment, the trustee's resignation or removal as trustee will be considered a lapse of his
power for purposes of § 2514(e)").
226. See I.R.C. § 2041(a)(2); De Oliveira v. United States, 767 F.2d 1344 (9th Cir. 1985).
227. 67 T.C. 202 (1976).
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a general power of appointment.' It is "[t]he existence of the power of
appointment [that] brings it within the ambit of section 2041(a)(2)."
III.

ASCERTAINABLE STANDARDS

A. Importance of State Law
State law determines property rights and interests created by wills and
trusts, but federal law determines their tax consequences:
State law creates legal interests and rights. The federal revenue
acts designate what interests or rights, so created, shall be taxed.
Our duty is to ascertain the meaning of the words used to specify
the thing taxed. If it is found in a given case that an interest or
right created by local law was the object intended to be taxed, the
federal law must prevail no matter what name is given to the
interest or right by state law.'
Whether one possesses a power of appointment and the extent of the
power, consequently, is determined by reference to local law.
1. Effect of State Court Decisions
Since state law determines property rights and interests, what effect,
if any, do local court decrees have for federal tax purposes? If such
decrees are binding upon the parties, must they be recognized for federal
tax purposes?
The Supreme Court addressed these issues in Commissionerv. Estate
of Bosch. 3 1 In Bosch, allowance of the marital deduction depended
upon the validity of a surviving spouse's purported release of a power of
appointment. z2 The estate obtained a favorable local court determination in a proceeding in which the IRS was not a party.3 3 Consequent-

228. Id. at 204.
229. Id. at 209; see also De Oliveira, 767 F.2d at 1349 ("The fact that Seraphina perhaps
was not aware that she had a general power of appointment when she executed the power of
attorney document is irrelevant.").
230. Morgan v. Commissioner, 309 U.S. 78, 80-81 (1940) (footnote omitted).
231. 387 U.S. 456,456-57 (1967) ("These two federal estate tax cases present a common
issue for our determination: Whether a federal court or agency in a federal estate tax
controversy is conclusively bound by a state trial court adjudication of property rights or
characterization of property interests when the United States is not made a party to such
proceeding.").
232. Id. at 458.
233. Id. at 463.
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The issue was
ly, res judicata and collateral estoppel did not apply'
whether the state court determination was binding for federal tax purposes.
The Court announced that state law as determined by a state's highest
court is to be followed because "the underlying substantive rule involved
is based on state law and the State's highest court is the best authority on
its own law." 5 Lower state court decrees, however, are not controlling and "federal authorities must apply what they find to be the state
law after giving 'proper regard' to relevant rulings" of lower state
courts.23 7

The IRS announced its post-Bosch position in several revenue
rulings.238 In Revenue Ruling 69-285,' 9 it declared that "[a] state court
decree is considered to be conclusive in the determination of the Federal
tax liability of an estate only to the extent that it determines property
rights, and if the issuing court is the highest court in the state."2' The
IRS read Bosch in a qualified manner with respect to decisions of states'
highest courts; not all such decisions are conclusive for federal tax
purposes, only those that determine property rights would be so treated.241 The IRS addressed decisions of state trial courts in Revenue
Ruling 78-379.42 According to the IRS, Bosch held that such decisions
must be given "proper regard," which it interpreted as requiring it to
"apply state law as it determines the law would likely be construed by the
'
highest court of the state."243

234. Id.; The Supreme Court 1966 Term, 81 HARv. L. REV.69, 260 (1967) ("To have
given the state decision such effect because the Commissioner was given notice and could
have appeared would, in effect, transfer much tax litigation to the state courts, for the
Commissioner would be compelled to participate in virtually all state litigation having tax
consequences.").
235. Estate of Bosch, 387 U.S. at 465.
236. Id. at 457.
237. Id. at 465.
238. See Paul L. Caron, The Role of State Court Decisions In Federal Tax Litigation:
Bosch, Erie, and Beyond, 71 OR. L. REV.781, 832-36 (1992)(reviewing IRS post-Bosch
rulings).
239. Rev. Rul. 69-285, 1969-1 C.B. 222.
240. Id. at 223.
241. Gilbert Paul Verbit, State CourtDecisions in FederalTransfer Tax Litigation:Bosch
Revisited, 23 REAL PROP., PROB. & TR. L. J. 407, 447 (1988). The IRS requirement that
property rights must have been determined in the litigation reintroduced the "collusive
proceeding" or "nonadversarial" test. Id. at 448; Caron, supra note 238, at 835.
242. Rev. Rul. 78-379, 1978-2 C.B. 238.
243. Id. at 239.
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The Supreme Court attempted to provide a "bright line" test in
Bosch.'4 The Court's failure to elaborate on the meaning of "proper
regard," however, created uncertainty and resulted in various approaches
being taken by the courts.245 A review of 233 federal appellate court
cases that cited Bosch2' led to the conclusion that:
[T]he courts of appeals merely have paid lip service to the "proper
regard" standard and instead have undertaken a reexamination of
state law, thereby giving "no regard" to lower state court decisions.
Moreover, four circuits have returned to a pre-Bosch (and pre-Erie)
focus on the adversariness of the lower state court proceeding. 47
Bosch failed to provide the certainty that the Court had hoped to achieve.
Bosch and the issues it addressed have been the subject of extensive
study and comment.2'
Consideration of Bosch and those issues is
beyond the scope of this Article. Bosch, the government's position, and
the manner in which the courts have interpreted Bosch, however, are
particularly important in the power of appointment context. Rarely will a
decision of a state's highest court determine the existence or scope of a
power of appointment (property rights) and involve an adversarial contest.
The IRS has already rejected a decision of the Georgia Supreme Court
involving the scope of a power of appointment in a nonadversarial
proceeding that had "no effect on anyone's property rights."249 Most

244. Verbit, supra note 241, at 456:
[T]he Supreme Court in Bosch attempted to create a bright-line test-that state
court decisions will be accepted as binding in federal tax proceedings only if those
decisions emanated from the highest court of the state. With regard to other state
court decisions, the Supreme Court said, in effect, that our experience with state trial
court and intermediate appellate court decisions has been so unsatisfactory that
lower federal court judges can do whatever they want with them; that is, they should
pay them "proper regard."
Id.
245. Durham, supra note 13, at 7-28:
"Proper regard" has been used to justify multiple approaches: that state court rulings
are to be disregarded and are not even admissible; that state court decisions are
relevant evidence even if they are not adversary; that state court decisions should
be followed if they correctly interpret state law; that a state court decision may be
noted but then the federal court should decide the case as if the state court did not
even exist.
Id. (footnote omitted).
246. Paul L. Caron, The FederalCourts of Appeals' Use of State Court Decisions in Tax
Cases: "ProperRegard" Means "No Regard," 46 OKLA. L. REv. 443, 445 (1993).
247. Id. at 486.
248. See id. at 444-45 n.15 (citing twenty-five articles that addressed Bosch).
249. Tech. Adv. Mem. 83-39-004 (June 14, 1983). The IRS elaborated on its
interpretation of Bosch in the ruling:
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cases involving powers of appointment, moreover, will be decided by lower
state courts. Resorting to probate courts for construction of powers of
appointment, however, is "nearly meaningless" in light of how "proper
regard" for lower court decisions has been interpreted. The IRS,
consequently, will independently determine state law in almost every case
involving a power of appointment issue.
B. Intention of the Settlor
Reference to state law to determine the existence and scope of powers
of appointment invokes the cardinal rule of will and trust construction-detennination of the testator's or settlor's intention. 5 1 Depending
on the jurisdiction, that determination may be made by reference only to
the unambiguous terms of the instrument 2 or by consideration of
The Supreme Court in Commissioner v. Bosch, 387 U.S. 456 (1967) did not say
that the decision of the highest court of state is always binding; seemingly in a
federal tax case, such decisions remain vulnerable to the charge that they emerged
from a non-adversary proceeding. One reason for giving no weight to the Georgia
Supreme Court decision is that the lawsuit is non-adversary. The petitioner and
respondent both filed briefs supporting the taxpayer's position. The Service is the
only creditor or person who could possibly benefit from a decision adverse to the
petitioner.
A second reason for giving no weight to the Georgia Supreme Court's opinion
is found in Lanigan v. Commissioner, 45 T.C. 247 (1965). This case involves a local
[sic] court's determination of whether a decedent had possessed a section 2041
power of appointment; it is almost precisely on point with the present situation. The
tax court in a well-reasoned opinion based on substantial authority, held that the
practice of following state court adjudication of a property interest does not apply
when the decree has no effect under state law as a determination of such an interest
(emphasis supplied).
Id.; see also Tech. Adv. Mem. 83-46-008 (August 4, 1983).
250. See Durham, supra note 13, at 7-26.
251. See, e.g., Independence Bank Waukesha v. United States, 761 F.2d 442, 444 (7th
Cir. 1985)("Wisconsin law controls and, as elsewhere, in Wisconsin the paramount objective
of will construction is to ascertain the testator's intent.") (citation omitted); First National
Bank of Denver v. United States, 648 F.2d 1286,1289 (10th Cir. 1981) ("Under Colorado law,
'the intent of the settlor is to prevail unless that intent is in violation of public policy or
statutory enactment:"') (citation omitted); Strite v. McGinnes, 330 F.2d 234,239 (3d Cir.), cert
denied, 379 U.S. 836 (1964) ("In Pennsylvania, the cardinal rule of construction is that the
actual intent of the testator must prevail when it can be ascertained from the language of the
will.") (citations omitted).
252. See, e.g., De Oliveira v. United States, 767 F.2d 1344, 1347 (9th Cir. 1985) ("Since
no 'uncertainty arises upon the face of the will' within the meaning of Cal. Prob. Code § 105,
any proffered evidence attempting to show an intention different from that expressed [in the
will] is inadmissible.") (footnote omitted) (citation omitted); Strite v. McGinnes, 215 F. Supp.
513, 516 (E.D. Penn. 1963), aff'd 330 F.2d 234 (3d Cir.), cert. denied, 379 U.S. 836 (1964):
[T]he courts of Pennsylvania make it clear that evidence extrinsic to the will not be
received, in the absence of patent ambiguity; solely from the will itself-its four
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extrinsic evidence.' Lack of uniformity in the application of the power
of appointment ascertainable standard exception may result because of the
varied approaches taken in the states. Two property owners that reside in
adjacent states may have intended to create similar nongeneral powers, but,
since the rules in the respective states differ, extrinsic evidence of intention
may be admissible to prove that intent in only one of the states.
C Relevance of Decisions Under Other InternalRevenue Code Sections
The existence of powers over property and ascertainable standards
that limit their exercise are important not only under sections 2041 and
2514, but under several other sections of the Internal Revenue Code as
well. Many of those other sections predate enactment of the general
power of appointment ascertainable standard exception in 1951. Arguments, not surprisingly, have been made that ascertainable standard cases
should be decided by reference to decisions under those other sections of
the Code. Indeed, it was widely believed that such law was relevant
shortly after enactment of the Powers of Appointment Act of 1951. 4
However, are those decisions relevant under sections 2041 and 2514?
1. Section 2055
Under pre-1969 law, whether a charitable deduction would be allowed
for a charitable remainder interest often depended upon whether a power
of invasion in favor of a private life beneficiary was limited by an

corners-must a testator's intention be derived. This has even been expressed in the
harsh rubric that it is not really the intention of the testator which the Pennsylvania
courts seek out, but rather the meaning of the words which he used in his will.
Id. (citations omitted).
253. See, e.g., Independence Bank Waukesha, 761 F.2d at 444 ("Intent [under Wisconsin
law] is determined from the language of the will read in light of the surrounding circumstances
at the time of the will's execution.") (citation omitted); Estate of Cox v. Commissioner, 59 T.C.
825, 828 (1973) ("Under Texas law ... [i]f the meaning of the words is clear, extrinsic
evidence is inadmissible to vary the terms of the will. If the meaning is not clear, extrinsic
evidence is admissible to show the situation of the testator and thus to explain what was
written.") (citations omitted); Estate of Lanigan v. Commissioner, 45 T.C. 247,260 (1965)("In
searching for the testator's intent, Pennsylvania will consider the circumstances surrounding
the testator when the will was made.") (citation omitted).
254. See Polisher, supranote 18, at 15 (suggesting that guiding principles for application
of the ascertainable standard exception were to "be found in the decisions dealing with the
estate tax implications of revocable trusts with powers of invasion of corpus retained;
charitable remainders, after life interests with power to invade corpus for life-tenant's benefit;
and the income tax implications of trusts with power retained by grantor to deal with
corpus.") (footnotes omitted); Allen, supra note 21, at 93 n.52 (referring to charitable
deduction cases for guidance as to what constitutes an ascertainable standard).
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ascertainable standard. If principal distributions were not so limited, no
charitable deduction would be allowed. The Supreme Court decided three
charitable deduction cases under the predecessor of section 2055 involving
the question of whether particular language established the requisite
ascertainable standard.'5
An early question under section 2041 was whether the substantial
body of law that had developed under section 2055 was relevant in
resolving the question of whether powers of appointment were limited by
the requisite ascertainable standard. The Treasury clearly believed section
2055 law was relevant under sections 2041 and 2514. Regulations
promulgated in 1954 provided that the determination of whether a power
was limited by an ascertainable standard would be made under principles
applicable under the predecessor of section 2055.2 6 The specific reference to charitable deduction principles, however, was deleted when the
Treasury promulgated regulations under the Tax Code of 195425
Examples of standards deemed sufficient and insufficient provided in the
regulations, nonetheless, appear to have been derived from section 2055
case law.5
Consistent with the first regulations, the IRS initially relied upon
section 2055 decisions in litigation involving section 2041" 5 Although a
district court relied upon section 2055 cases in deciding whether a power
of appointment was limited by an ascertainable standard under section

255. Ithaca Trust Co. v. United States, 279 U.S. 151, 154 (1929) (holding that
distributions for a testator's spouse "that may be necessary to suitably maintain her in as
much comfort as she now enjoys" were ascertainable); Merchants Nat'l Bank v. Commissioner, 320 U.S. 256, 261-63 (1943) (holding that trust distributions for a surviving spouse's
"comfort, support, maintenance, and/or happiness" were not limited by an ascertainable
standard because of happiness); Henslee v. Union Planters Nat'l Bank & Trust Co., 335 U.S.
595, 596-98 (1949) (holding that no charitable deduction would be allowed where the trustee
had the power to expend income or principal for the "pleasure, comfort and welfare" of
settlor's mother).
256. Treas. Reg. § 81.24(a)(3) T.D. 6078, reprinted in 1954-2 C.B. 286, 289-90:
[W]hether a power is limited by an ascertainable standard will be determined by
applying the principles followed in ascertaining the extent to which, if any, a bequest
to a trust for both private and charitable purposes is allowable as a deduction under
812(d). A power to consume, invade, or appropriate property for comfort, pleasure,
desire or happiness, is not a power limited by an ascertainable standard.
Id.
257. See Treas. Reg. § 20.2041-1(c)(2) T.D. 6296, reprinted in 1958-2 C.B. 432, 523.
258. Strite v. McGinnes, 330 F.2d 234,237 n.5 (3d Cir.) cert. denied, 379 U.S. 836 (1964);
Gail Alpem Schneider & Florence A. White, Current interpretations of "ascertainable
standard"affect the drafting ofpowers, 11 EST. PLAN. 16, 16 (Jan. 1984).
259. See Strite, 330 F.2d at 237 n.5; Pittsfield Nat'l Bank v. United States, 181 F. Supp.
851, 853 (W.D. Mass. 1960).

MARQUETTE LAW REVIEW

[Vol. 79:195

2041,26° the Third Circuit held in 1964 that section 2055 law was not
determinative for section 2041 purposes in Strite v. McGinnes.26' The
court found the focus of the two sections significantly different. Section
2055 was concerned with the measurement and apportionment of property
passing to private and charitable beneficiaries; section 2041 was concerned
with the extent of powers held.262 The court refused to use section 2055
standards or Treasury Regulations under section 2041 which it believed
were derived from section 2055 law.' The IRS adopted this position in
Revenue Ruling 77-60.2 4
2. Section 2056
The marital deduction is allowed under sections 2056 and 2523 in
determining estate and gift taxes for property in which a spouse is given a
qualifying income interest for life and a power to appoint to herself or her
estate.2' 6 The "cost" of the marital deduction is taxation of the surviving
spouse under either section 2041 or 2514 because of the general power of
appointment granted.
Taxpayers would like sections 2056 and 2041 to operate in tandem so
that property would be subject to taxation in only one estate.'
Their
argument is that if the marital deduction is not allowed in the first estate
because the spouse is not given a sufficient power of appointment, then

260. Pittsfield Nat'l Bank, 181 F. Supp. at 853.
261. Strite, 330 F. 2d at 238.
262. Id.
263. Id. The court recognized, somewhat reluctantly, that results under the two sections
could not always be harmonized. A distributive power might be sufficiently ascertainable so
as to permit a charitable deduction under § 2055 in the transferor's estate and yet not be
related to the holder's health, education, support or maintenance so as to avoid inclusion in
the holder's estate by virtue of the ascertainable standard exception under § 2041. Id. at 23738 n.6, 238 n.7.
264. Rev. Rul. 77-60, 1977-1 C.B 282, 283:
The test under section 2041 differs from the test applicable before the Tax Reform
Act of 1969 under section 2055 (relating to deductions for charitable transfers). The
query under section 2041 is the breadth of the power granted; the query under
section 2055 was the measurability of property subject to both private and charitable
uses.
Id. (citations omitted); see also Tech. Adv. Mem. 78-36-008 (May 30, 1978).
265. I.R.C. §§ 2056(b)(5), 2523(e).
266. Brantingham v. United States, 631 F.2d 542, 544 (7th Cir. 1980) ("[Tlhe taxpayer
argues that Congress intended that Sections 2056 and 2041 be read as interdependent parts
of a single statutory pattern. He contends that Congress did not intend that a property
interest be included in the original testator's estate and again in the spouse's estate.").

1995]

ESTATE AND GIFT TAXATION

none of the property should be taxed in the second estate by virtue of the
limited power possessed by the spouse?67
While a trial court accepted that argument in 1965,26 it is now wellaccepted that sections 2056 and 2041 do not necessarily provide consistent
tax results. In Brantingham v. United States,2 69 the Seventh Circuit found
the tests under sections 2056 and 2041 were not co-extensive. Nothing in
either section or in the legislative history suggested that they be construed
in pari materia?'0 Property, consequently, may not qualify for the marital
deduction because the spouse is not given the required power of appointment under section 2056, but may still be included in the surviving spouse's
estate because of the power of appointment under section 2041.271
3. Sections 2036 and 2038
If a person makes a lifetime transfer of property, but does not
relinquish control over the property, it may be included in his gross estate
under section 2036 or 2038. Whether such property is includible depends
on whether the power possessed by the transferor at death is limited by an
ascertainable standard.'
If exercise of the power is limited by an
ascertainable standard, the property is not taxed; if there is no such
2 3 An
limitation, the property is included in the transferor's gross estateY
ascertainable standard means that a court of equity would limit or require
exercise of the power.
Although there is little law on point, decisions under sections 2036 and
2038 are not relevant in applying the power of appointment ascertainable
standard exception under section 2041. The only case found in which the

267. See id.; see also Estate of May v. Commissioner, 283 F.2d 853, 855 (2d Cir. 1960),
cert. denied, 366 U.S. 903 (1961).
268. Security-Peoples Trust Co. v. United States, 238 F. Supp. 40, 51 (W.D. Pa. 1965):
Thus if a spouse has a "general power of appointment" as defined in Section
2041(b)(1) over property in which she has a life estate, it would qualify for the
marital deduction of § 2056. Conversely, we believe that if she has no power to
appoint to herself exercisable in all events under the terms of § 2056, she has no
'"general power of appointment" in terms of § 2041(b)(1).
Id.
269. 631 F.2d 542 (7th Cir. 1980).
270. Id. at 545.
271. Id. at 542; Peoples Trust Co. v. United States, 412 F. 2d 1156, 1162 n.14 (3d Cir.
1969); Estate of Duvall v. Commissioner, 1993 T.C.M. (RIA) 1602, 1606 n.4 (1993); Estate of
Lanigan v. Commissioner, 45 T.C. 247, 258 (1965); Rev. Rul. 82-156, 1982-2 C.B. 216, 217.
272. Old Colony Trust Co. v. United States, 423 F.2d 601,603 (1st Cir. 1970); Jennings
v. Smith, 161 F.2d 74, 77-78 (2d Cir. 1947).
273. Old Colony Trust Co., 423 F.2d at 603; see also Jennings, 161 F.2d at 77-78.
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issue arose was Strite v. McGinnes.74 The district court in Strite appeared
to reject the taxpayer's argument that a case decided under the predecessor
of section 2038 was relevant in determining whether the ascertainable
standard exception had been met.275 The lack of decisions relying on
cases decided under sections 2036 and 2038 to resolve section 2041 or
section 2514 issues is consistent with the conclusion that power of
appointment ascertainable standard questions are to be resolved solely by
reference to the standards chosen by Congress-ascertainable standards
relating to the holder's health, education, support, or maintenance. The
fact that a different standard may have been determined ascertainable
under other sections of the code is irrelevant to that inquiry.
D. Considerationof Other Income or Resources
Treasury Regulations provide that whether the holder is required to
exhaust other income before the power can be exercised is irrelevant in the
determination of whether a power is limited by an ascertainable standard. 76 The Tax Court's recent decision in Estate of Kurz v. Commissioner,2 ' although decided under a different regulation,78 supports that
conclusion. In Kurz, the court held that "[a] condition that has no
significant nontax consequence independent of a decedent's power to
appoint the property for her own benefit does not prevent practical
ownership; it is illusory and should be ignored."' 79 Exhaustion of other
income before a power of appointment can be exercised would appear to
be such a condition.
Similarly, a requirement that the holder of a power consider his other
resources or income is not determinative of the scope of the power. Such
directions do not limit exercise, nor the breadth of the power so as to fit
the power within the ascertainable standard exception.' The holder can

274. 215 F. Supp. 513, 519 (E.D. Pa. 1963), affd, 330 F.2d 234 (3d Cir.), cert. denied, 379
U.S. 836 (1964).
275. Id. at 519.
276. Treas. Reg. §§ 20.2041-1(c)(2) (as amended in 1961), 25.2514-1(c)(2) (as amended
in 1981).
277. 101 T.C. 44 (1993), reh'g denied, 1994 T.C.M. (RIA) 1208 (1994).
278. Treas. Reg. § 20.2041-1(b)(1) (as amended in 1961).
279. Estate of Kurz, 101 T.C. at 60.
280. Rev. Rul. 76-547, 1976-2 C.B. 302, 304.
[T]he fact that A is to consider other available assets and income in the determination of whether the net income from the trust principal is adequate for A's care,
maintenance, health and enjoyment is not a sufficient limitation on the breadth of
the granted power of appointment so as to fall within the exception of section
2514(c)(1) of the Code.
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consider other resources and still make a withdrawal unrelated to a
statutory purpose.
E. ParticularStandards 11
The Code provides that a power to consume, invade, or appropriate
property which is limited by an ascertainable standard relating to the
holder's health, education, support, or maintenance is not a general power
of appointment.'
The standard must be ascertainable and must relate
"solely" to the holder's health, education, support, or maintenance.
Whether the exception applies is determined as of the moment the power
is created, not later, considering how the holder actually exercised the
power. 4 Indeed, the fact that the holder made distributions to himself
in excess of what the instrument permitted is irrelevant to the determination of the scope of the power.'
Treasury Regulations provide guidance as to when a power will fit
within the ascertainable standard exception: "A power is limited by such
a standard if the extent of the holder's duty to exercise and not to exercise
the power is reasonably measurable in terms of his needs for health,
education, or support (or any combination of them)." 6 The regulations

Id.

281. In the discussion that follows, the powers sometimes were held by a beneficiary and
other times by a beneficiary-trustee. At times the beneficiary-trustee served as cotrustee with
parties who did not possess substantial adverse interests in the property. In order that the
facts can be stated as simply as possible, the fact that a power was held in an individual or
fiduciary capacity or with a nonadverse cotrustee is not always noted. If the power can be
exercised under local law, the individual or fiduciary nature of the power is unimportant.
Similarly, if a cotrustee possessed a substantial adverse interest the power would not be a
general power because of the separate exception Congress provided. See I.R.C. §§ 2041(b)(1)(C), 2514(c)(3)(B).
282. I.R.C. §§ 2041(b)(1)(A), 2514(c)(1).
283. Estate of Little v. Commissioner, 87 T.C. 599, 601 n.5 (1986) ("Although sec.
2041(b)(1)(A) does not contain the word 'solely,' the statute must be construed as if it
contained that word. Failure to so interpret sec. 2041(b)(1)(A) would obviate words chosen
by Congress.") (citations omitted); Estate of Strauss v. Commissioner, 1995 T.C.M. (RIA)
1567, 1571 (1995).

284. Jenkins v. United States, 428 F.2d 538, 546 (5th Cir.), cert. denied, 400 U.S. 829
(1970) ("An ascertainable standard must be a prescribed standard, not a post-prescriptive
course of action. The acting out of the standard is irrelevant, for it is the script rather than
the actor which controls a decision concerning the existence of an ascertainable standard.").
285. Sheedy v. United States, 691 F. Supp. 1187, 1189 (E.D. Wis. 1988).
286. Treas. Reg. §§ 20.2041-1(c)(2) (amended 1961), 25.2514-1(c)(2) (as amended in
1981).
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contain examples of terms deemed sufficient as well as others deemed
insufficient to satisfy the ascertainable standard exception.'
The governing instrument, however, need not use the statutory terms,
nor track the language in the regulations to satisfy the exception. The
inquiry under current law is whether the particular language used
establishes a standard that, under local law, is both ascertainable and
related to one or more of the statutory purposes. While it can be safely
said that ascertainable standards limiting invasions for one or more of the
four statutory purposes will sufficem results are less predictable when
the language used departs from those words and safe harbors. The adverse
tax consequences of failing to satisfy the ascertainable standard exception
has led many to suggest that powers be limited to the standards in the
Code or safe harbors provided in the regulations.' Even if the drafter
concludes the risk is small that particular language will be held to create
a general power, the risk of an IRS challenge and the costs that would
result suggest caution in departing from the safe harbor language.
1. Accustomed Standard of Living
Treasury Regulations provide that powers exercisable for the holder's
"support in his accustomed standard of living" are limited by an ascertainable standard related to the statutory purposes. 2 91 The purpose of such

287. Treas. Reg. § 20.2041-1(c)(2) (amended 1961):
A power to use property for the comfort, welfare, or happiness of the holder of the
power is not limited by the requisite standard. Examples of powers which are
limited by the requisite standard are powers exercisable for the holder's "support,"
"support in reasonable comfort," "maintenance in health and reasonable comfort,"
"support in his accustomed manner of living," "education, including college and
professional education," "health," and "medical, dental, hospital and nursing
expenses and expenses of invalidism." In determining whether a power is limited
by an ascertainable standard, it is immaterial whether the beneficiary is required to
exhaust his other income before the power can be exercised.
Id.; see also Treas. Reg. § 25.2514-1(c)(as amended in 1981).
288. It has been suggested, however, that a "seemingly limited invasion clause may be
rendered unlimited by state law." Boyd C. Randall & James A. Schmidt, The Comforts of
the Ascertainable Standard Exception, 59 TAXES 242, 244 (1981). No case has been found,
however, in which a power of invasion for the holder's "health, education, support, or
maintenance" was rendered unlimited by local law.
289. See, e.g., Adams, supra note 3, at 19-21 ("[T]he safest course for the draftsperson
who wishes to create an ascertainable standard is to use one or more of the standards found
in the statute."); Charles 0. Galvin, Powers of Appointment, I NOTRE DAME EST. PLAN.
INST. 247, 253 (1977) ("These [statutory] words are critical and should be tracked precisely,
no more and probably in most cases, no less.").
290. Treas. Reg. §§ 20.2041-1(c)(2) (as amended in 1961), 25.2514-1(c)(2) (as amended
in 1981).
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a distribution is the holder's "support," and reference to his accustomed
standard of living merely establishes a measurement mechanism similar to
the station-in-life approach used in most states.291 Consistent with the
regulation, the Seventh Circuit has concluded that a trustee's power under
Wisconsin law to use trust assets "'for her own proper maintenance in the
station of life to which she [was] accustomed.... ."' would be limited by

an ascertainable standard within the exception.292
Use of slightly different language, however, can change the tax result.
Revenue Ruling 77-60293 demonstrates how important it is to use the
approved safe-harbor standards. The IRS announced in that ruling that a
power "to continue the donee's accustomed standard of living" was not
sufficiently limited to fit within the ascertainable standard exception:
A power to use property to enable the donee to continue an
accustomed mode of living, without further limitation, although
predictable and measurable on the basis of past expenditures, does
not come within the ascertainable standard prescribed in section
2041(b)(1)(A) of the Code since the standard of living may include
customary travel, entertainment, luxury items, or other expenditures
not required for meeting the donee's "needs for health, education
or support." 294
Although the power was limited by an ascertainable standard, it was not
a standard related to a statutory purpose.295

Two private rulings illustrate the difficulty the IRS has had in
consistently interpreting similar "accustomed standard of living" provisions.
In Technical Advice Memorandum 79-14-036,296 the will provided that
the trustee-beneficiary could use principal "to maintain the standard of
living to which" she was accustomed during the joint lives of herself and
her husband. "To maintain" appears to have the same meaning as "to

291. See Tech. Adv. Mem. 78-36-008 (May 30, 1978) (beneficiary-trustee's power to use
property for his "reasonable health, education, support and maintenance consistent with a
high standard and quality of living" was an ascertainable standard because the additional
language did not broaden the power, but served only to define the amount).
292. Independence Bank Waukesha v. United States, 761 F.2d 442,444 (7th Cir. 1985).
293. Rev. Rul. 77-60, 1977-1 C.B. 282.
294. Id. at 283.
295. Cf. Estate of Little v. Commissioner, 87 T.C. 599 (1986). The Tax Court in Little
held that a beneficiary-trustee's power to invade for his "proper support, maintenance,
welfare, health and general happiness in the manner to which he is accustomed at the time
of the death of" his spouse was not limited by an ascertainable standard related to a statutory
purpose. Id. at 603-04. Language referencing "the manner to which he is accustomed"
related only to whether the standard was ascertainable, not whether the standard related to
a statutory purpose. Id. at 602, 603 n.10.
296. Tech. Adv. Mem. 79-14-036 (Jan. 3, 1979).
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continue," which was held insufficient in Revenue Ruling 76-60. Nevertheless, the IRS ruled that the statutory exception had been met:
The language used in the joint will here is virtually identical to
"maintenance in accustomed standard of living," except that the
verb "maintain" is used rather than the noun, "maintenance."
Accordingly, the decedent's power of appointment is not a general
power, and the trust principal is not includible in her gross estate
under section 2041.2'
The IRS attempted to distinguish Revenue Ruling 76-60 on the basis that
the language related to "maintenance" and on applicable local law.298
However, no authority was cited for the proposition that "to maintain"
would have been construed to mean "maintenance" under applicable local
law.
Two years later, the IRS reached a contrary conclusion when it
construed "to maintain" as meaning "to continue." In Technical Advice
Memorandum 81-21_010,299 the issue, under New Jersey law, was whether
a power to invade for one's "needs" fit within the statutory exception. No
New Jersey case was directly on point, but in an income tax case needs had
been construed "to mean that which is reasonably necessary to maintain a
beneficiary's station-in life."3"

The IRS ruled that a power to use

principal to maintain a station in life, without qualification, was a general
power.3"' Only if needs would have been restricted to needs for health,
education, support, or maintenance under local law would the statutory
exception have been met."
The Tax Court recently rejected the IRS position in Estate of Strauss
v. Commissioner.303 Decedent had possessed a power to invade principal
for "his care and comfort, considering his standard of living as of the date

297. Id.
298.The IRS ruled:
The language here is quite similar to that found in Rev. Rul. 77-60. That ruling is
distinguishable, however. First, the trust language in Rev. Rul. 77-60 was not
restricted to at least one of the four statutory objectives required by section
2041(b)(1)(A). The language used here is directly related to one of those four
standards; i.e., maintenance. Secondly, the applicable state law in the Rev. Rul. did
not restrict or limit the language of the trust to health, education, support, or
maintenance.
Id.
299.
300.
301.
302.
303.

Tech. Adv. Mem. 81-21-010 (Feb. 20, 1981).
Id.
Id.
Id.
Estate of Strauss v. Commissioner, 66 T.C.M. (RIA) 1567, 1572 (1995).
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of [settlor's death]."3 ' 4 The court concluded that the tenn "comfort" was
a word of limitation under Illinois law' and should be "interpreted so
that the life tenant was maintained 'in the station in life to which she was
accustomed.""'3
Rejecting the argument that maintaining a particular
standard of living could include items not required for health, education,
support, or maintenance, the Tax Court held that a standard designed to
maintain one in his station of life related to a statutory purpose under the
regulations'
In summary, if the instrument limits invasions for one of the statutory
purposes, the fact that those purposes are modified by accustomed
standard of living language will not cause the power to be a general power
of appointment. Consistent with Treasury Regulations which provide that
support and maintenance are "not limited to the bare necessities of
life, ' ,308 high expenditures per se do not prevent a power limited by
statutory purposes from satisfying the exception.3 ° However, if invasions
are not limited by one of the four statutory purposes, accustomed standard
of living language will not cause the power to fit within the ascertainable
standard exception.310
2. Benefit
Two early cases addressed the adequacy of "benefit" as an ascertainable standard. The Third Circuit in Strite v. McGinnes~ll held that a
power to consume for the holder's "reasonable needs and proper expenses
or the benefit or comfort" of the holder fell outside the ascertainable
standard exception under Pennsylvania law.3 12 "Benefit" was held to be

304. Id. at 1568.
305. Id. at 1570.
306. Id. at 1572.
307. Id.
308. Treas. Reg. §§ 20.2041-1(c)(2) (as amended in 1961), 25.2514-1(c)(2) (as amended
in 1981).
309. Tech. Adv. Mem. 78-36-008 (May 30, 1978).
310. See Tech. Adv. Mem. 93-44-004 (July 13, 1993) (power of invasion for holder's
"health, maintenance, support, comfort, and welfare at the standard of living to which the
survivor had become accustomed" was not sufficiently limited under Texas law); Tech. Adv.
Mem. 89-01-006 (Sept. 26, 1988) (power to use "property as may be necessary for sickness,
hospitalization, doctor's care, medication, support, maintenance, welfare and general comfort
in keeping with the manner and mode of living to which the decedent was accustomed" was
not sufficiently limited under Texas law); Priv. Ltr. Rul. 83-39-004 (June 14, 1983) (power of
invasion for the holder's "wants according to the style of living which we have enjoyed" was
not limited under Georgia law).
311. Strite v. McGinnes, 330 F.2d 234 (3d Cir.), cert. denied, 379 U.S. 836 (1964).
312. Id. at 235, 239-40.

MARQUETTE LAW REVIEW

[Vol. 79:195

much broader than "support" and included anything that worked to the
advantage or gain of the recipient.313 The disjunctive nature of the grant
meant the decedent could have invaded principal for her own benefit
whether or not the invasion related to any of the statutory purposes.314
The Tax Court, similarly, held in Estate of Lanigan v. Commissioner15
that a power to distribute principal for one's own "use or benefit ... at

such times, in such amounts, and for such purposes" as one deems
advisable was not limited by the requisite ascertainable standard under
Pennsylvania law.316
Consistent with those earlier cases, in 1985 the Ninth Circuit held in
De Oliveira v. United States 17 that the trustee-beneficiary of a trust estab-

lished for her "benefit" held a general power of appointment under
California law.3" 8 The beneficiary's "power to consume, invade, or
appropriate property [was] limited only by the requirement that it be
exercised for her 'benefit.""'3 9 Although the drafting attorney indicated
that both he and the decedent had intended to limit use of the trust to the
surviving spouse's support, the court held that it was bound by the words
used and could not rewrite the will.3"
No case has been found in which a power to invade for one's benefit
was held to be sufficiently limited as to fit within the ascertainable standard
exception. The IRS, moreover, has stated in private rulings that a power
to invade for one's benefit is not sufficiently limited. 3 1
3. Business Purposes
In Estate of Penner v. Commissioner,3 2 a decedent died possessing
the power to demand up to $50,000 if she desired "to withdraw money for
a business purpose. ' ' 32 3 The estate argued that the settlor had "intended

313. Id. at 239.
314. Id. at 240.
315. Estate of Lanigan v. Commissioner, 45 T.C. 247 (1965).
316. Id. at 248, 260.
317. De Oliveira v. United States, 767 F.2d 1344 (9th Cir. 1985).
318. Id. at 1348.
319. Id.
320. Id. at 1349 ("The federal estate tax consequences must be determined on the basis
of the testator's will as it is written, not on the basis of how it might have been written.").
321. Tech. Adv. Mem. 86-42-006 (June 30, 1986) (power to invade for the holder's
"'benefit" not limited by the requisite ascertainable standard); Tech. Adv. Mem. 78-36-008
(May 30, 1978) ("A power to consume property for the general benefit of a decedent is not
a power limited within the meaning of section 2041(b) of the Code.").
322. Estate of Penner v. Commissioner, 67 T.C. 864 (1977).
323. Id. at 865.
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'business purpose' to connote the functional means of providing for the
support and maintenance of the decedent."324 The Tax Court appropriately held that the decedent died possessing a general power of appointment because her power of invasion was for purposes unrelated to those
specified in section 2041.?' While the instrument created a standard, it
was not an ascertainable standard within the exception?'
Penner is an example of the type of case that can easily be brought
under existing law. Notwithstanding the clear and unambiguous language
of the governing instrument and the absence of any language limiting
exercise for a statutory purpose, the "intention of the settlor" argument can
be made. Any case can be litigated with the hope that the court will
accept the argument by reference to settlor intention and applicable local
law.
4. Care
Although a number of cases have been decided in which a power of
invasion could be exercised for the holder's "care," most have been
decided on the basis of other words in the instrument. In the majority of
such cases the other words caused the power to fall outside the ascertainable standard exception and the courts did not consider whether care fit
within the statutory purposes. A few decisions, however, have held that
powers of invasion that included care were sufficiently limited to fit within
the exception 27
In Stafford v. United States,328 the court held that a right to use
property for one's own "care, comfort, or enjoyment," under Wisconsin
law, constituted a general power of appointment. The court focused on
"enjoyment" in reaching its decision without discussing "care" or
"comfort." Similarly, in FirstVirginia Bank v. United States,329 the Fourth
Circuit held that a life tenant's power to dispose, sell, trade, or use
property for her own "comfort and care," under Virginia law, was not
limited by an ascertainable standard relating to the holder's health, support,

324. Id. at 867.
325. Id. at 868.
326. Id.
327. Estate of Strauss v. Commissioner, 66 T.C.M. (RIA) 1567, 1570 (1995); Tucker v.
United States, 74-2 U.S.T.C. 85,838-39 (S.D. Cal. 1974).
328. 236 F. Supp. 132 (E.D. Wis. 1964).
329. 490 F.2d 532 (4th Cir. 1974).
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or maintenance.3 3 ° "Comfort" caused the power to fall outside the
statutory exception.
In Revenue Ruling 76-547,33' the IRS ruled that a power of invasion
for one's own care, maintenance, health, and enjoyment was a general
power of appointment under Washington law.332 The IRS relied on
Stafford and, as did the court in Stafford, focused exclusively on enjoyment.
Care was not discussed in the ruling.
Use of "care" in conjunction with an otherwise ascertainable standard
related to a statutory purpose, however, may not cause the power to fall
outside the exception. In Revenue Ruling 78-398, 33 a trustee-beneficiary
had the power to apply trust principal for his "maintenance and medical
care."3 4 Since local law construed the power as limited by an ascertainable standard relating to maintenance and health, the trustee-beneficiary
did not possess a general power of appointment.3 35
Courts, on occasion, have held that powers including "care" were
sufficiently limited and fit within the exception without specifically
discussing "care." In Tucker v. United States,336 the court held that "a
state court reviewing an invasion of trust corpus [for the holder's
'reasonable care, comfort and support'] would not be hard-pressed to find
a standard to limit the trustee's discretion., 337 In Estate of Strauss v.
338 the decedent's power of invasion
Commissioner,
for his "care and
339
comfort"
fit within the exception because the court held comfort
sufficient; local law equated a power of invasion for comfort with a power
to maintain a station of life to which one was accustomed. t4 The court
decided the case on its construction of "comfort," which it felt provided the

330. Id. at 535; accord Vaughn v. United States, 536 F. Supp. 498, 499 (W.D. Va.
1982)("right to sell any portion thereof that might become necessary for her support, personal
care or medical attention"); Tech. Adv. Mem. 78-26-004 (Mar. 20, 1978).
331. Rev. Rul. 76-547, 1976-2 C.B. 302.
332. Id. at 303.
333. Rev. Rul. 78-398, 1978-2 C.B. 237.
334. Id. at 238.
335. Id.
336. 74-2 U.S.T.C. 85,838 (S.D. Cal. 1974).
337. Id. at 85,839 ("The trust agreement before this court used the standard 'reasonable
care, comfort and support.' The breadth of the power conferred on deceased is such that a
state court reviewing an invasion of trust corpus would not be hard-pressed to find a standard
to limit the trustee's discretion.").
338. 66 T.C.M. (RIA) 1567 (1995).
339. Id. at 1568.
340. Id. at 1571-72.
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"widest
standard for invasion,"'341 and did not address the impact of
,
-care.

The IRS, surprisingly, has ruled that a power to use property for one's
own care was limited by the requisite standard in Letter Ruling 91-480362 Two trustee-beneficiaries had the power to use principal for their
own "support, maintenance, and care.,"

3

Support and maintenance

obviously caused no problem as they are found in the statute. The ruling
required the IRS to decide whether a power to use property for one's own
care fit within the exception.'
State law was silent?" The IRS ruled
that the power to consume for care was "limited by the more restrictive
standards of maintenance and support."
Revenue Ruling 76-547 was
the only authority cited. The IRS concluded that "enjoyment" had taken
the power addressed in that ruling outside the exception and "care" had
not been discussed "because 'care' is an ascertainable standard relating to
' 7
health, education, support, or maintenance."M
A power to invade for one's own care should not be considered
limited by an ascertainable standard related to health, education, support,
or maintenance. The cases that have held "care" sufficient have not
specifically addressed the term. The private ruling that held "care"
sufficient was wrongly decided for several reasons. First, the fact that
"care" was part of a power containing ascertainable standards does not
limit the meaning of "care." The trustee-beneficiaries were given a general
power (the power to invade for their care) and a nongeneral power (the
power to invade for their support and maintenance). Second, Revenue
Ruling 76-547 does not support the conclusion that care is an ascertainable
standard. The IRS did not need to, nor did it, consider that issue in the
ruling. Third, even if the occasion for an expenditure for care can be
ascertained, an expenditure for care is not necessarily limited to any of the
statutory purposes. Only if "care" is used in conjunction -withan otherwise
ascertainable standard and does not expand the power beyond a statutory
purpose should a power containing "care" be found to be sufficiently
limited."

341. Id. at 1571.
342. Priv. Ltr. Rul. 91-48-036 (Aug. 29, 1991).
343. Id.
344.

Id.

345.
346.
347.
348.

Id.
Id.
Id.
See Rev. Rul. 78-398, 1978-2 C.B. 237.
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5. Comfort
Few words have resulted in as many rulings or as much litigation as
has "comfort." Treasury Regulations distinguish between use of "comfort"
as a standard and as a term modifying an otherwise ascertainable standard.
They provide that a power to use property for the comfort of the holder
is not a standard limited by one of the statutory purposes.' Alternatively, the use of "comfort" to quantify invasions for a statutory purpose, i.e.,
"support in reasonable comfort" and "maintenance in health and
reasonable comfort," is sufficient to fit the power within the ascertainable
power exception.
Most early cases were decided in a manner consistent with the
regulations. In Miller v. United States,351 the Third Circuit held that a
trustee-beneficiary's power under Pennsylvania law to distribute principal
for "expenses incidental to her comfort and well-being" constituted a
general power of appointment.352 Comfort, when combined with wellbeing, "conferred a power to consume which extended beyond the
statutory exception of an ascertainable power for health, education and
3
support., 35 3 The Treasury Regulation was cited with approval. 1
Other courts
reached similar conclusions in several cases decided in the
3 15
1970s.
In Revenue Ruling 77-194,356 the IRS also relied upon the regula-

tions and ruled, under New Jersey law, that an individual's power to use
such amounts as she deemed necessary for her "comfort and welfare" was
not limited by the requisite ascertainable standard. 35 7 In the absence of
local law to the contrary, the IRS has consistently ruled, consonant with the
regulations, that "comfort," used as a standard and without qualification,
is not a sufficiently limited standard. 8

349. Treas. Reg. §§ 20.2041-1(c)(2) (as amended in 1961), 25.2514-1(c)(2) (as amended
in 1981).
350. Id.
351. 387 F.2d 866 (3d Cir. 1968).
352. Id. at 869.
353. Id.
354. Id.
355. See First Va. Bank v. United States, 490 F.2d 532, 535-36 (4th Cir. 1974); Lehman
v. United States, 448 F.2d 1318, 1320 (5th Cir. 1971).
356. Rev. Rul. 77-194, 1977-1 C.B. 283.
357. Id. at 284.
358. Id. at 283-84; Tech. Adv. Mem. 93-44-004 (July 13, 1993); Priv. Ltr. Rul. 92-35-025
(May 29, 1992); Tech. Adv. Mem. 92-03-047 (Oct. 23,1991); Tech. Adv. Mem. 91-25-002 (date
not given); Tech. Adv. Mem. 89-01-006 (Sept. 26, 1988).
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Four decisions, however, have been found in which a power that
included "comfort" as a standard were held to be limited by an ascertainable standard related to a statutory purpose. None of the decisions,
however, are persuasive. The first incorrectly interpreted the regulations.
The second did not specifically consider "comfort." The third exhibited a
fundamental misunderstanding of the analysis required under section 2041.
Lastly, the fourth equated "comfort" with maintaining the beneficiary in
the station of life to which he was accustomed.
In Tucker v. United States,359 the district court held that a decedent's
power to invade for her "reasonable care, comfort and support" was
limited by an ascertainable standard because "a state court reviewing an
invasion of trust corpus would not be hard-pressed to find a standard to
limit the trustee's discretion.' ',3 The court incorrectly relied upon safe
harbor language in the Treasury Regulations which approves use of
"support in reasonable comfort" and "maintenance in health and
reasonable comfort." It failed to appreciate the difference between use of
comfort as a standard and use of comfort as a term that modifies an
otherwise ascertainable standard.
In Brantingham v. United States,361 the Seventh Circuit, applying
Massachusetts law, considered a life tenant's power to invade corpus for
her "maintenance, comfort and happiness."3 62 Although the taxpayer did
not even make the argument that the power was limited by an ascertainable standard, 363 the court, nonetheless, found the exception applicable.364 The court did not discuss "comfort" as an acceptable standard,
dealing specifically only with "happiness," which it determined established
an ascertainable standard under Massachusetts law.3
In Estate of Vissering v. Commissioner,66 the Tax Court was
confronted with a power held jointly by a decedent and an institutional
trustee to distribute principal "as may, in the discretion of the Trustees, be
required for the continued comfort, support, maintenance, or education"
of the decedent.36 The Tax Court held that the highest court in Florida
would find that "comfort" failed section 2041's two-part test; it was neither

359.
360.
361.
362.
363.
364.
365.
366.
367.

74-2 U.S.T.C. 85,838 (S.D. Cal. 1974).
Id. at 85,839.
631 F.2d 542 (7th Cir. 1980).
Id. at 543.
Id. at 545.
Id. at 547.
Id.
96 T.C. 749 (1991), rev'd, 990 F.2d 578 (10th Cir. 1993).
Id. at 752.
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ascertainable, nor related solely to the health, education, support, or
The decedent, consequently, died
maintenance of the decedent. 3
possessing a general power of appointment.
The Tenth Circuit reversed on appeal. 69 While agreeing that a
power to invade for comfort, without further qualification, would create a
general power of appointment, the court found qualifying language in the
instrument which it concluded would lead Florida courts to hold that the
decedent did not possess an "unlimited" power of appointment. 7
The Tenth Circuit cited several factors in support of its conclusion.
First, invasion of corpus was "not permitted to the extent 'determined' or
the beneficiary's comfort but only to the extent that it is
'desired' for
'required.' 37' Second, "comfort" was "part of a clause referencing the
support, maintenance and education of the beneficiary."3 Third, the
requirement that invasion be for the beneficiary's "continued comfort,"
implied amounts "reasonably necessary to maintain the beneficiary in his
accustomed manner of living."373 And fourth, the court held that the
instrument contained "a standard essentially no different from the
examples in the Treasury Regulation,"374 and cited two cases which it
believed supported its conclusion.
The Tenth Circuit's opinion in Vissering, however, is inconsistent with
the Code, precedent, and Treasury Regulations. None of the factors relied
upon support the conclusion that the power was limited by the required
ascertainable standard. Furthermore, the authorities cited are not on point.
First, the court's suggestion that discretionary powers of invasion for
one's own comfort fail the ascertainable standard test, while mandatory
powers do not, indicates a fundamental misunderstanding of section 2041.
The exception requires an ascertainable standard related to one of the
statutory purposes. Whether distributions are required or merely
discretionary is irrelevant. The exception is not for mandatory distributions, but for powers limited by ascertainable standards related to specific
purposes. Comfort is neither ascertainable, nor related to any of the
statutory purposes. Since the occasion for a distribution for one's comfort
cannot be ascertained, exercise of a mandatory power for one's comfort is
not subject to court review as is required to fit within the exception.
368.
369.
370.
371.
372.
373.
374.

Id. at 756.
Estate of Vissering v. Commissioner, 990 F.2d 578, 580 (10th Cir. 1993).
Id. at 581.
Id.
Id.
Id.
Id.
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Second, the fact that "comfort" was part of a phrase containing
admittedly ascertainable standards, contrary to the court's conclusion,
suggests that more than support was intended by the settlor. The clause
is clearly disjunctive and the powers should have been considered
separately.375 The decedent was given both a general power (the power
to invade for his comfort) and a nongeneral power (the power to invade
for his support, maintenance, or education). Reading the instrument as if
it created a single standard (support) is inconsistent with the clear language
of the instrument. If the creator had intended to permit distributions only
for support, why did she include the power to make distributions for the
beneficiary's continued comfort?
Third, the court's conclusion that invasions for continued comfort
implied invasions "to maintain the beneficiary in his accustomed manner
of living" is inconsistent with other language in the instrument expressly
providing for distributions for the beneficiary's coniinued support and
maintenance. Why use "continued comfort" to imply maintenance when
maintenance was specifically addressed? Distributions for more than
support were obviously intended by the use of "comfort;" use of the term
should have resulted in the conclusion that the decedent held a general
power of appointment. Furthermore, even if the court's inference was
warranted, a power of invasion to maintain an accustomed standard of
living may not fit within the exception?76
Fourth, the Treasury Regulations' safe harbors cited by the court
differ in an important way from the language in Vissering, and the two
cases cited provide no support. The examples in the regulations all involve
powers limited to a statutory purpose modified by language that quantifies
the power. In none of the examples is "comfort" used as a standard, as
was the case in Vissering. Moreover, the two cases cited by the court
provide no support. United States v. Powell7 was decided under section

375. See Strite v. McGinnes, 330 F.2d 234,240 (3d Cir.),'cert. denied, 379 U.S. 836 (1964)
("[T]he disjunctive character of the grant indicates that the decedent could invade the
principal for her 'benefit' whether or not it related to the matters specified in the statute.");
Doyle v. United States, 358 F. Supp. 300, 309 (E.D. Pa. 1973) ("[Wie consider it clear from
the will that the testator's use of the word 'comfort' was to express an object for which
invasion of corpus could be made that was in addition to the objects of 'maintenance and
support."'); Estate of Jones v. Commissioner, 56 T.C. 35, 41 (1971), affd without published
opinion,474 F.2d 1338 (3d Cir. 1973) ("While it is true that the words 'in cases of emergency'
were words of limitation in contrast to an absolute power the disjunctive character of the
grant indicates that the decedent could have invaded the corpus in 'situations affecting her
... welfare and wellbeing' [sic] whether or not that situation was an emergency.").
376. See supra part III.E.1.
377. 307 F.2d 821 (10th Cir. 1962).
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2038, not section 2041. Whether a power is sufficiently limited by an
ascertainable standard for purposes of that section is not relevant in
determining whether a power is limited by an ascertainable standard
related to one of the statutory purposes under section 2041.378 The
court's reliance on Hunter v. United States, 79 was also misplaced. In
Hunter, "comfort" was not used as a standard, but as a term modifying
otherwise ascertainable standards-support and maintenance. Consistent
with the distinction drawn in the regulations, the IRS did not contend in
Hunter that "comfort," as used in the instrument before it, made the
standard unascertainable."
The Tenth Circuit's decision in Vissering illustrates and underscores
the problems with the ascertainable standard exception under existing law.
A court can construe language that clearly exceeds the boundaries
Congress established for special tax treatment as being limited by an
ascertainable standard under applicable state law. Cases can be litigated
with the hope that a court will accept an argument based upon local law
and settlor intention regardless of the terms used in the document. This
point was highlighted in Vissering when the Tenth Circuit denied a motion
to certify the question to the Florida Supreme Court in part because "the
language 3of81 each trust document in any event requires individualized
attention.
The fourth case in which "comfort" was found sufficient was Estate of
Strauss v. Commissioner.3" In Strauss, the Tax Court held that a power
of invasion for decedent's "care and comfort, considering his standard of
living" 383 was a nongeneral power of appointment." The court determined that "comfort" was a word of limitation under Illinois law" and
should be "interpreted so that the life tenant was maintained 'in the station
in life to which she was accustomed.' 386 The court rejected the IRS
position that a power to maintain a particular station in life is materially
different from one providing for maintenance (or support) in an accus-

378. See supra part III.C.3.
379. 597 F. Supp. 1293 (W.D. Pa. 1984).
380. Id. at 1296 ("Defendant concedes that power to invade for 'comfortable support
and maintenance' constitutes such an ascertainable standard and thus creates no general
power of appointment.").
381. 990 F.2d 578, 581 (10th Cir. 1993).
382. 66 T.C.M. (RIA) 1567 (1995).
383. Id. at 1568.
384. Id. at 1572.
385. Id. at 1570.
386. Id. at 1572.
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tomed standard of living?' 7 A power to maintain (or continue) a
particular station in life, however, is not necessarily limited to expenditures
for one's health, support, education, and maintenance as required to fit
within the statutory exception. 3
In summary, when "comfort" is used in a power, the tax result should
depend upon whether it is used as a standard or to modify an otherwise
sufficient standard. If used as a standard, it should be held to be
insufficient because it is neither ascertainable, nor limited to a statutory
purpose. If used to modify an otherwise ascertainable standard, it should
not affect qualification for the exception.
6. Desires
The importance of local law in determining the existence of ascertainable standards and the disparate results possible under existing law are
illustrated by two cases decided in the same year involving invasion powers
for the holder's "desires."
In Finlay v. United States,3" the Sixth Circuit, applying Tennessee
law, held that a devise in trust to a surviving spouse "for life with the right
to encroach if she desires" did not permit invasions "beyond what was
needed for her reasonable support and maintenance." 3" The court held
that a trust for life with the beneficiary serving as trustee was analogous to
a life estate.391 Having made that leap, it concluded that the holder of
a life estate under Tennessee law could not have used the property for
other than support or maintenance.3
Four months later, the Seventh Circuit considered similar language in
Independence Bank Waukesha v. United States.39 A will directed that a

surviving spouse could "use so much of [decedent's] property as she desires
'
The Seventh
for her own use and for whatever purpose she desires."394
Circuit, however, reached a different conclusion than had the Sixth Circuit
in Finlay. It held that the broad language evidenced the settlor's clear
intention to give his spouse "an unlimited power to invade the trust's

387.
388.
389.
390.
391.
392.
393.
394.

Id. at 1571-72.
See supra part III.E.1.
752 F.2d 246 (6th Cir. 1985).
Id. at 249.
Id. at 248.
Id. at 249.
761 F.2d 442 (7th Cir. 1985).
Id. at 443.
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corpus" under Wisconsin law.395 The decedent, consequently, held a
general power of appointment.396
Both cases are evidence of similar dispositive intentions in favor of
surviving spouses. Unrestricted powers of invasion for their desires were
granted. The federal tax results should have been the same in both cases.
In neither case was the power limited by an ascertainable standard relating
to holder's health, education, support, or maintenance. Each spouse should
have been held to have possessed a general power of appointment.
7. Education
A power to invade for one's own "education" is expressly permitted
under the ascertainable standard exception. Treasury Regulations similarly
provide that a power exercisable for the holder's "education, including
college and professional education" fits within the exception2
8. Emergency
The legislative history of the Powers of Appointment Act of 1951
indicates that Congress was concerned that the Revenue Act of 1942 taxed
powers to invade principal in case of emergency:
The provisions of the 1942 act, taxing the exercise of limited powers
of appointment and the mere possession of unexercised powers,
were new to the Federal tax system. They extended, or might be
construed to extend, to emergency powers to invade principal,
discretionary powers given to trustees, and other types of powers
which had theretofore not been regarded as powers of appointment.398
The 1951 Act, however, excepted only powers of invasion for the holder's
health, education, support, and maintenance and provided no exemption
for powers exercisable in the case of emergencies.
An explanation for the lack of an exemption for powers of invasion
for emergencies is suggested by the nature of most emergencies. Most
emergencies relate to one's health, support, or maintenance. Indeed, the

395. Id. at 445 (footnote omitted).
396. Id.
397. Treas. Reg. §§ 20.2041-1(c)(2) (as amended in 1961), 25.2514-1(c)(2) (as amended
in 1981).
398. H.R. REP. No. 327, 82d Cong., 1st Sess. (1951), reprintedin 6 INTERNAL REVENUE
ACTS OF THE UNITED STATES 1950-1951 (Bernard D. Reams, Jr. ed., 1982); S. REP. No. 382,
82d Cong., 1st Sess. (1951), reprintedin 6 INTERNAL REVENUE ACTS OF THE UNITED STATES
1950-1951 (Bernard D. Reams, Jr. ed., 1982).
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court in Hunter v. United States" stated it could "envision no emergency
which would not be reasonably measurable in terms of health or to support
By providing an exception for
a beneficiary's standard of living."'
powers related to the holder's health, support, and maintenance, exercisable at any time and unlimited in amount, Congress eliminated the need
to exempt invasions in cases of emergency to provide the limited
exemption it intended.
The Tax Court considered whether a trustee-beneficiary's power to
invade corpus in cases of emergency was limited by an ascertainable
standard in Estate of Sowell v. Commissioner.4° It held that under New
Mexico law a power of invasion for emergencies was ascertainable, but was
not sufficiently limited to fit within the ascertainable standard exception:
The difficulty, in accepting petitioner's argument, is that not all
emergencies in life are associated with "health, education, support,
or maintenance." While, no doubt, the bulk of emergencies can
fairly be attributed to such categories, there are other associations.
Thus, there can be financial emergencies unrelated to maintenance;
collateral for a loan becomes insufficient due to a drop in the silver
market; an emergency, yes, but one affecting net worth, not
maintenance.
An emergency is a circumstance that calls for immediate
action. It may be caused by an act of God, but whatever the cause,
the word "emergency" relates to the timing of the invasion, not to
any particular source of need. Therefore, it brings into play a set
of parameters different from those in play when considering the
words "health, education, support, or maintenance." Given the
specificity with which Congress attempted to circumscribe a special
power, we do not believe that we are entitled to expand that
circumscription.
The decedent, consequently, possessed a general power of appointment.
The Tenth Circuit reversed on appeal.' It concluded that the key
characteristic of an emergency was need.4 34 Equating "emergency" with
"need," the court held that powers of invasions for needs are limited by
ascertainable standards.' Although "emergency" was to be construed

399. 597 F. Supp. 1293 (W.D. Pa. 1984).
400. Id. at 1298.
401. 74 T.C. 1001 (1980), rev'd, 708 F.2d 1564 (10th Cir. 1983).
402. Id. at 1004-05.
403. Estate of Sowell v. Commissioner, 708 F.2d 1564 (10th Cir. 1983).
404. Id. at 1567-68.
405. Estateof Sowell, 708 F.2d at 1568 (citing Pittsfield Nat'l Bank v. United States, 181
F. Supp. 851, 854 (D. Mass. 1960)).
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under New Mexico law in Sowell, the Tenth Circuit relied upon decisions
under New Jersey law, including an 1887 New Jersey decision in which it
had been held that a beneficiary's right to as much principal "as she may
need" was not a gift of unqualified control of property.'
Finding no
case that had construed "emergency" as creating a general power of
appointment, the Tenth Circuit held that "emergency" was "a restricted
term which would tolerate obtaining the money from the trust only if the
situation was extraordinary." 407
The Tenth Circuit erred in reversing the Tax Court's well-reasoned
decision in Sowell. The Tax Court correctly held that "emergency" relates
to the timing of an invasion, not to any particular type of need. Assuming
that the existence of an emergency is ascertainable, invasions for emergency do not necessarily relate to the holder's health, education, support or
maintenance.
The Tenth Circuit's equation of "emergency" to "needs" was unjustified because the two are not synonymous. Even if they were, "needs" is
not an ascertainable standard; "the court merely substituted one
undefined term for another."' Furthermore, the fact that an 1887 New
Jersey decision held a right to use property for one's needs did not give
unqualified control of property is not relevant in deciding whether a power
to invade for emergencies was limited by an ascertainable standard related
to a statutory purpose under New Mexico law in 1976. Moreover, one
need not have unqualified control of property to possess a general power
of appointment for tax purposes; all that is required is a power to use
property for 410
purposes unrelated to one's health, education, support or
maintenance.
One year after the Tenth Circuit's decision in Sowell, a district court
considered the adequacy of emergency as a standard in Hunter v. United
States."' A 1942 Pennsylvania Superior Court decision appeared to be
directly on point.412 The testator in the earlier case had granted an
income beneficiary the "right to invade corpus 'in the event of an
406. Estate of Sowell, 708 F.2d at 1568 (citing Reeves v. Beekman, 9 A. 27 (N.J. 1887),
aff d, 18 A. 80 (1888)).
407. Id.
408. See infra part III.E.12.
409. Hess, supra note 21, at 414.
410. See Peoples Trust Co. v. United States, 412 F.2d 1156, 1163 (3d Cir. 1969) ("[T]he
fact that a decedent's power of appointment may not be completely unlimited.., does not
mean that it comes within the strict elements of the ascertainable standard test under
§ 2041.").
411. 597 F. Supp. 1293 (W.D. Pa. 1984).
412. See id. at 1296 (discussing In re Dobbin's Estate, 24 A.2d 641 (Pa. 1942)).
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emergency."'413 The Pennsylvania court had permitted invasion under
the power to prevent foreclosure on one of the beneficiary's apartment
houses, noting that the instrument had not limited "emergency" to any
particular character or kind.414 It had "found the clause 'operative in any
pressing 4situation,
personal to the donee, which the payment of money will
15
relieve.'

The federal district court in Hunter, however, concluded it was not
bound by the earlier state court decision and rejected it.416 Since the
decision was not one of the state's highest court, it only had to be given
"proper regard" under Bosch and, sitting as a state court, the court had to
apply state law as it found it.417 Finding the earlier decision unpersuasive,
"the Pennsylvania Supreme Court would not
the court concluded that 41
1
today.,
decision
the
follow
Having disregarded the most pertinent decision of a local court, the
federal district court then examined the meaning of "emergency" under
Pennsylvania law. It expressed no opinion as to the meaning of "emergency," but found a suggestion that it had a narrow connotation, perhaps
applicable only in "dangerous" situations.419 The court held that inva-

sions for emergencies were within the ascertainable standard exception,
citing the Tenth Circuit's decision in Sowell as authority4 '
In 1986, the Fourth Circuit included an extraordinary footnote
regarding powers of invasion for emergencies in Martin v. United
States.4"' In Martin, the instrument permitted invasions in the event of
'
The IRS argued that such a power was
illness or "other emergency."
a general power of appointment at the trial level, but did not make that
argument on appeal.' The Fourth Circuit, nonetheless, felt compelled
to address the issue and warned the IRS in a footnote that the continued
assertion that powers of appointment for emergencies were not limited by
an ascertainable standard would be viewed as utterly frivolous.424

413.
414.
415.
416.
417.
418.
419.
420.
421.
422.
423.
424.

Id.

Id.
Id. at 1296-97.
Id. at 1297.
Id.
Id.
Id.
Id. at 1298.
780 F.2d 1147 (4th Cir. 1986).
Id. at 1147.
Id. at 1150 n.10.
Id.:
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The meanings of words used to create an ascertainable standard under
the existing statute, however, are determined under applicable state law on
a case by case basis.4

State law varies.4"

Maryland law governed the

meaning of "emergency" in Martin; New Mexico law governed in
Sowell.4" The Fourth Circuit treated Sowell as having determined the
meaning of "emergency" in all jurisdictions, as if the Tenth Circuit had
judicially engrafted "emergency" into the Code as a permissible purpose
for which one can possess a power of invasion.429
Notwithstanding the decisions to the contrary, powers to invade in the
event of an emergency are not limited by an ascertainable standard related
to the holder's health, education, support, or maintenance. While the
occurrence of an emergency may be ascertainable, it is not limited to any
particular type of emergency and is not necessarily related to any of the
statutory purposes. The IRS's position, in cases not appealable to the
Fourth Circuit, remains that powers to invade in the event of an emergency
do not satisfy the ascertainable standard exception.'

Considering the language of the regulations, see 26 C.F.R. § 20.2041-1(c)(2), it was
clear enough that the argument was a loser. Even if not frivolous before, it became
utterly so when, on June 9, 1983, over a year prior to the filing by the Government
of the cross-motion for summary judgment, Estate of Sowell v. CIR, 708 F.2d 1564
(10th Cir. 1983), was handed down. There invasion "in cases of emergency or
illness" was held to be limited to an ascertainable standard, so that the trust was not
includible for estate tax purposes.
Id:
425. See Estate of Vissering v. Commissioner, 990 F.2d 578, 581 (10th Cir. 1993)
(observing that when the ascertainable standard exception is at issue "the language of each
trust document in any event requires individualized attention").
426. See Peoples Trust Co. v. United States, 412 F.2d 1156, 1163 (3d Cir. 1969)
(distinguishing a case relied upon by the taxpayer because "it was decided under the law of
Pennsylvania which may not necessarily be exactly the same as that of New Jersey on the
construction of the language in the will").
427. Martin v. United States, 780 F.2d 1147, 1148 (4th Cir. 1986).
428. Estate of Sowell v. Commissioner, 74 T.C. 1001, 1104 (1980), rev'd on other
grounds, 708 F.2d 1564 (10th Cir. 1983).
429. The IRS has taken the Fourth Circuit's warning seriously in cases appealable in
that circuit. See Priv. Ltr. Rul. 90-12-053 (Dec. 27, 1989) (ruling that a power to invade to
relieve emergencies was limited by an ascertainable standard .within the exception but noting
that "this ruling will not necessarily be effective if the Fourth Circuit does not have
jurisdiction over any controversy involving the Residuary Trust or if there is state decisional
or statutory law that might indicate a contrary result.").
430. Priv. Ltr. Rul. 92-35-025 (May 29, 1992); Tech. Adv. Mem. 90-44-081 (July 31,
1990); Priv. Ltr. Rul. 90-12-053 (Dec. 27, 1989); Tech. Adv. Mem. 83-46-008 (Aug. 4, 1983);
Tech. Adv. Mem. 83-39-004 (June 14, 1983).
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9. Enjoyment
4 31 the court held, under Wisconsin law,
In Stafford v. Commissioner,

that an income beneficiary's right to use and enjoy principal in the event
' was not
he had "need thereof for his care, comfort or enjoyment"432
limited by the requisite ascertainable standard. The court focused upon the
power to invade for "enjoyment:"
The word "enjoyment" indicates that the principal could be
invaded for purposes other than health, education, support, and
maintenance. That word connotes consolation, contentment, ease,
happiness, pleasure, and satisfaction.
A power to invade principal for those purposes, if limited at
all, is not limited by an ascertainable standard relating to the health,
education, support, or maintenance of the person possessing such
a power.433

Similarly, the IRS ruled in Revenue Ruling 7 6 -5 4 744 that a discretionary
power to distribute principal for enjoyment under Washington law was
"not sufficiently restrictive so as to indicate an intent by the testator that
the power granted ... was to be limited by any 'ascertainable standard'

within the meaning of section 2514(c)(1) of the Code."435
10. Happiness
Treasury Regulations provide that powers to use property for one's
own "happiness" fall outside the ascertainable standard exception.436
This should be obvious from a reading of the statute that requires
limitation by an ascertainable standard related to the holder's health,
education, support, or maintenance. There have, however, been a few
surprising decisions involving powers of invasion for happiness.
In Dana v. Gring,4 7 the trustee-beneficiary had the power to pay
herself such amounts "deem[ed] necessary or desirable for the purpose of
contributing to the reasonable welfare or happiness" of herself or her
431. 236 F. Supp. 132 (E.D. Wis. 1964).
432. Id. at 134.
433. Id. (citation omitted).
434. Rev. Rul. 76-547, 1976-2 C.B. 302.
435. Id. at 303; see also Priv. Ltr. Rul. 89-12-014 (Dec. 21, 1988) (under California law
"[t]he term 'enjoyment' (especially when used in conjunction with 'welfare' and 'comfort') is
equally as expansive as the term 'general happiness,' and authorizes withdrawals for purposes
outside the parameters of the requisite section 2041 standard.").
436. Treas. Reg. §§ 20.2041-1(b)(c)(2) (as amended in 1961), 25.2514-1(c)(2) (as
amended in 1981).
437. 371 N.E.2d 755 (Mass. 1977).
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immediate family.438 The Massachusetts Supreme Court, in a case in
which all parties sought the same result, held that the power was limited
by an ascertainable standard under Massachusetts law.439 The language
was interpreted to mean that the beneficiary was to be maintained in
accordance with her standard of living at the time she became a trust
beneficiary.'
The court concluded that the trustees could not have
distributed principal to her solely on the basis of her subjective desires and
that "happiness" did not change that result because intention was to be
determined by consideration of the entire document." 1 Furthermore, the
court concluded that the trustee-beneficiary could not have participated in
decisions
regarding principal distributions to herself under applicable
2
44

law.

Three years after Gring was decided, the Seventh Circuit in Brantingham v. United States4 3 also held, under Massachusetts law, that a life
tenant's power to invade corpus for her "maintenance, comfort and
happiness" was limited by an ascertainable standard.' 4 The court
reached this conclusion even though the taxpayer apparently had
concluded it was fruitless to make the argument on appeal. 5 The court
specifically addressed "happiness" and determined that the bequest was
virtually indistinguishable from that in Gring, where the Massachusetts
Supreme Court had found a power to distribute principal for the beneficiaries' "welfare or happiness" limited by an objective ascertainable standard. 46
The IRS officially rejected Brantingham in Revenue Ruling 82-63." 7
It read Gring as having held that the trustee-beneficiary could not have
participated in decisions with respect to discretionary distributions to
herself and that "viewing the trust instrument as a whole and considering
the fiduciary restraints" the power was limited by an ascertainable
standard.' 4 The IRS concluded that the Seventh Circuit in Brantingham,

438. Id. at 759 (alteration in original).
439. Id. at 759.
440. Id. at 760.
441. Id.
442. Id. at 761.
443. 631 F.2d 542 (7th Cir. 1980).
444. Id. at 547.
445. Id. at 545 ("The taxpayer apparently elected not to pursue the argument that
Beatrice Brantingham's power of appointment over the life estate is limited by an
ascertainable standard.").
446. Id. at 547.
447. Rev. Rul. 82-63, 1982-1 C.B. 135.
448. Id. at 136.
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however, went further and held that a power of invasion for maintenance,
comfort, and happiness was limited by an ascertainable standard under
Massachusetts law. 9 Thus, the Seventh Circuit "incorrectly extended the
holding in Gring to a situation where a nonfiduciary beneficiary had a
power to invade corpus for that beneficiary's 'maintenance, comfort, and
happiness."'" Lacking fiduciary limitations, the IRS ruled that a power
to invade for one's happiness was a general power of appointment under
Massachusetts law.45'
The Tax Court accepted the IRS's position on "happiness" in Estate
42
of Little v. Commissioner.
It held that a trustee's power to use
principal as necessary for his "general happiness" in the manner to which
he was accustomed at his wife's death was not related to his health,
education, support, or maintenance under California law.453 Disbursements for travel under the general happiness power were used to illustrate
the court's conclusion.4
Although travel could relate to support,
maintenance, or education in some cases, it usually was independent of
those purposes.4 5 The court found it unnecessary to provide other
examples of expenditures for general happiness that would be outside the
statutory purposes; "[t]hat one exists is sufficient to show that the standard
employed by the trust does not relate solely to decedent's health,
education, support, or maintenance. 45 6 The Court declined to follow
Brantingham,which it found had not addressed the question of whether a
power of invasion for happiness, even if ascertainable, was related to one
of the statutory purposes.457
Courts should adopt the position set forth in the regulations. Powers
of invasion for one's own happiness fail the statutory two-part test: they are
neither limited by an ascertainable standard, nor is the standard related to
the holder's health, education, support, or maintenance.
11. Health
A power to invade, consume, or appropriate property for one's own
"health" is specifically permitted under the code. Treasury Regulations

449.
450.
451.
452.
453.
454.
455.
456.
457.

Id
Id.
Id.
87 T.C. 599 (1986).
Id. at 603.
Id. at 603-04.
Id. at 604 n.11.
Id. at 604.
Id. at 604 n.12.
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further provide that a power exercisable for the holder's "medical, dental,
hospital and nursing expenses and expenses of invalidism" are within the
statutory exception.458 The Tax Court held in Estate of Sowell v. Commissioner459 that a power to invade in case of illness fell "squarely within
The IRS similarly announced in Revenue
the statutory limitations."'
Ruling 78-398 that a power of invasion for the holder's "maintenance and
medical care" was within the ascertainable standard exception. 4 1
12. Needs
Treasury Regulations provide that exercise of powers limited by
ascertainable standards be reasonably measurable in terms of the holder's
needs for health, education, support, or maintenance. 2 Neither the
statute, nor the regulations, however, suggest that a power of invasion for
one's needs is limited by an ascertainable standard within the exception.
In Pittsfield Nat'l Bank v. United States,463 nonetheless, a district
court held under Massachusetts law that a beneficiary's right to principal
"as he may from time to time request, he to be the sole judge of his needs"
was limited by the requisite ascertainable standard because of "needs."'
The court held that "needs" had a narrow meaning in the context of the
entire provision:
The power in this case, which at first blush appears to be
absolute, is clearly modified by the phrase "he to be the sole judge
of his needs."[sic] Unless this phrase is considered to limit the
preceding broad power, it is without any significance whatsoever.
The grant of the power must be read in its entirety, and so read I
4
corpus
to invade
oonly iin the
rule that it was a grant of a power
need.
or physical
event the donee was in financial
Language that just as easily could have been equated with "in his sole
discretion" or "in his absolute discretion" was treated as limiting the scope
of the power. However, not every financial need will relate to the holder's
health, education, support, or maintenance as required by the Code, and
a general power should have been found to exist on that basis.
458.
in 1981).
459.
460.
461.
462.
in 1981).
463.
464.
465.

Treas. Reg. §§ 20.2041-1(c)(2) (as amended in 1961), 25.2514-1(c)(2) (as amended
74 T.C. 1001 (1980), rev'd, 708 F.2d 1564 (10th Cir. 1983).
Id. at 1003.
Rev. Rul. 78-398, 1978-2 C.B. 237, 238.
Treas. Reg. §§ 20.2041-1(b)(2) (as amended in 1961), 25.2514-1(c)(2) (as amended
181 F. Supp. 851 (D. Mass. 1960).
Id. at 852-53.
Id. at 854.
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The IRS has equivocated as to whether a power to invade for one's
own needs is sufficient to fit within the statutory exception. In 1981, it
ruled under New Jersey law that a power of invasion for a trusteebeneficiary's "needs from time to time, in the broadest sense" was not
sufficiently limited because it was not limited to health, education, support,
or maintenance.6 Similarly, in 1985, it ruled that a power of invasion
for the holder's "special needs" was a general power because the standard
was totally unrelated to the holder's health, education, support, or maintenance. 7 However, in 1990, it suggested that a "reasonable needs"
standard might be construed as relating to the statutory purposes in certain
circumstances.46s
13. Requirements
In Peoples Trust Co. of Bergen County v. United States,469 the trustee

was directed to distribute principal "as my said wife from time to time may
require; she to be the sole judge as to the amounts and frequency of such
'
The Third Circuit rejected the taxpayer's
principal payments."47
argument that "require" should be read to mean "needs" and that, under
New Jersey law, the decedent had a duty that limited her consumption to
amounts needed for maintenance and support.4 New Jersey courts had
not consistently construed "require" to mean "needs;" on at least one
occasion a New Jersey court had assumed it meant "demand."4' The

466. Tech. Adv. Mem. 81-21-010 (Feb. 20, 1981):
We agree that, under New Jersey law, the term "needs" (standing alone) may
impose an ascertainable standard upon the trustees; i.e., "confines the trustees to
limits objectively determinable." We do not agree, however, that this limitation
upon the trustees under local law imposes a standard which relates solely to the
donee's needs for health, education, support or maintenance, that is also required
by the statute.
Id. (emphasis in original).
467. Tech. Adv. Mem. 86-01-003 (Sept. 20, 1985).
468. Tech. Adv. Mem. 90-44-081 (July 31, 1990):
While a "reasonable needs" standard standing alone might be construed as related
to health, maintenance, and support, that construction would seem inappropriate
where the grantor of the power has already delineated standards for invading corpus
for health, maintenance, and support, and where the grantor uses the "reasonable
needs" requirement to modify a standard, such as emergency, that is otherwise not
limited to health, maintenance, and support situations.
Id.
469. 412 F.2d 1156 (3d Cir. 1969).
470. Id. at 1158.
471. Id. at 1160.
472. Id.
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power, consequently, was not limited by the required ascertainable
standard. 473
14. Right to Dispose, Sell, or Use Property
Results are less predictable when the term which must be construed
is found in an instrument creating a legal life estate or in a joint and
mutual will. Although powers to dispose, sell, or use property in these
circumstances are powers of appointment for tax purposes, local courts may
construe such powers as limited in nature because of equitable considerations that exist in such cases.
In Revenue Ruling 69-342,474 the IRS considered a devise to a
surviving spouse for life together with the power to "use and dispose of the
proceeds thereof to all intents and purposes as if she were the absolute
owner thereof."'475 The spouse, under applicable law, did not have the
power to dispose of the property by gift or control its disposition at
death.476 Nonetheless, the Service ruled that she possessed a general
power of appointment because her power of consumption and disposition
was not limited by an ascertainable standard related to her health,
education, support, or maintenance. 477
Several courts have reached similar conclusions. In Jenkins v. United
States,478 the Fifth Circuit held that a life estate coupled with a power of
invasion under Georgia law gave the tenant "full and unlimited power and
authority to dispose of the [property] in fee simple by gift or otherwise at
any time during her life without accountability to anyone" and was not
limited by an ascertainable standard.4 79 In First Virginia Bank v. United
States,' the Fourth Circuit held under Virginia law that a life tenant with
the power of sale for her comfort and care was not limited by an
ascertainable standard relating to health, support, or maintenance."

473. Id. at 1162.
474. Rev. Rul. 69-342, 1969-1 C.B. 221.
475. Id.
476. Id.
477. Id.; see also Rev. Rul. 77-30, 1977-1 C.B. 290 (ruling that similar language created
a general power of appointment and, when coupled with a life estate, qualified the property
for the marital deduction).
478. 428 F.2d 538 (5th Cir.), cert. denied, 400 U.S. 829 (1970).
479. Id. at 546 ("It is difficult to imagine a more unlimited, open-ended, freewheeling
power than this.").
480. 490 F.2d 532 (4th Cir. 1974).
481. Id. at 535; see also Tech. Adv. Mem. 78-26-004 (Mar. 20, 1978) (a life estate
coupled with a "right to sell any portion thereof that might become necessary for her support,
personal care or medical attention" was not limited by the requisite ascertainable standard
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On the other hand, in Gaskell v. United States,4 the court held,
under Kansas law, that the holder of a legal life estate coupled with a
power of disposition did not possess a general power of appointment.
Kansas law imposed a "duty on her to make any such dispositions for full
consideration and to hold the proceeds as a quasi-trustee for the remaindermen."
Similarly, in Technical Advice Memorandum 91-01-002, 414 the IRS
ruled, under Texas law, that a spouse's "full power to manage, use, or
control" property as "she may desire" under a joint and mutual will did not
constitute a general power of appointment.
The IRS identified three
lines of Texas cases, found the issue "very close," but concluded that the
Texas Supreme Court would hold the decedent possessed only a life estate
in the property."
A power of consumption or disposition that exists as part of a legal
life estate or under a joint and mutual will is no less a power of appointment than one granted under a trust. The tax consequences depend upon
the scope of the power; whether it is limited by an ascertainable standard
related to the holder's health, education, support, or maintenance.
15. Support and Maintenance
The Code specifically provides that a power of invasion that relates to
the holder's "support" or "maintenance" fits within the ascertainable
standard exception. Treasury Regulations provide that "support" and
"maintenance" are synonymous and that their meaning is not limited to the
bare necessities of life.'
As long as support or maintenance is the
standard, modifying language will not jeopardize the exception: "[e]xamples
of powers which are limited by the requisite standard are powers
exercisable for the holder's 'support,' 'support in reasonable comfort,'
'maintenance in health and reasonable comfort,' 'support in his accustomed
manner of living."'"
The focus is on the purposes for which invasions

under Virginia law).
482. 561 F. Supp. 73 (D. Kan. 1983), affd per curiam, 787 F.2d 1446 (10th Cir. 1986).
483. Id. at 78.
484. Tech. Adv. Mem. 91-01-002 (Sept. 20, 1990).
485. Id.
486. Id.
487. Treas. Reg. §§ 2041-1(c)(2) (as amended in 1961), 25.2514-1(c)(2) (as amended in
1981).
488. Treas. Reg. §§ 20.2041-1(b)(c)(2) (as amended in 1961), 25.2514-1(c)(2) (as
amended in 1981).
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can be made. Additional language that quantifies or modifies an otherwise
ascertainable standard will not result in loss of the exception.
Consistent with the regulations, the IRS conceded in Hunter v. United
States~s that a power of invasion for the holder's "comfortable support
and maintenance" fit within the exception 4 ° Similarly, in Technical
Advice Memorandum 78-36-008, the IRS ruled that a power of invasion for
the holder's "reasonable health, education, support and maintenance needs
consistent with a high standard and quality of living" fit within the
exception because the language did "not broaden the purposes for which"
invasions could be made.491 The additional language served only to
define the amount that could be expended for the statutory purposes."
16. Welfare
Treasury Regulations provide that a power to use property for one's
own "welfare" is not limited by the requisite ascertainable standard.4'
No case or ruling has been found in which a power to invade for one's own
"welfare" has been held to be sufficiently limited to fit within the
exception.
In Lehman v. United States,494 the Fifth Circuit held under Texas law
that a power to consume for "support, maintenance, comfort or welfare"
was not limited by the requisite ascertainable standard. 495 The court
focused on "comfort and welfare," noting that both terms were insufficient
under the Treasury Regulations.496 Other decisions have also specifically
rejected "welfare" as an ascertainable standard. The Tax Court in Estate
of Jones v. Commissioner 97 held under New Jersey law that a power of
invasion for "welfare and wellbeing" [sic] was insufficient.498 The district
court in Franz v. United States4" held under Kentucky law that a devise

489. 597 F. Supp. 1293 (W.D. Pa. 1984).
490. Id. at 1296.
491. Tech. Adv. Mem. 78-36-008 (May 30, 1978).
492. Id.
493. Treas. Reg. §§ 20.2041-1(b)(c)(2) (as amended in 1961), 25.2514-1(c)(2) (as
amended in 1981).
494. 448 F.2d 1318 (5th Cir. 1971).
495. Id. at 1320.
496. Id. at 1320 n.4.
497. 56 T.C. 35 (1971), aff'd without published opinion, 474 F.2d 1338 (3d Cir. 1973).
498. Id. at 41 ("The words used in the grant 'situations affecting [the decedent's] ...
welfare and wellbeing' [sic] must be given their ordinary meaning and as such go far beyond
situations affecting the decedent's health, education, support, or maintenance."(alteration in
original)).
499. 77-1 U.S.T.C. 87,231 (E.D. Ky. 1977).
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in trust with authorization to invade the corpus as may be necessary for
care, maintenance, and welfare failed because of "welfare." 5"
Consistent with the regulations and case law, the IRS's position is that
a power to invade for "welfare" is not limited by the requisite ascertainable
standard. 51
F

Mandatory or DiscretionaryPowers",

The ascertainable standard clearly imposes a ceiling limiting the extent
to which a powerholder can distribute or withdraw property for his own
benefit. The power must be limited by an ascertainable standard relating
to his health, education, support, or maintenance. However, many powers
of appointment are discretionary in nature, permitting, but not requiring,
the holder to make distributions if needed for one of the statutory
purposes. Does the ascertainable standard exception impose a floor as well
as a ceiling? 5' Do discretionary powers provide more control than
Congress intended to exempt from taxation?
Treasury Regulations suggest powers must be mandatory to fit within
the exception by providing that a power is sufficiently limited "if the extent
of the holder's duty to exercise and not to exercise the power" is

500. Id. at 87,232 ("[U]se of the word 'welfare' is so inclusive of permissible uses of the
trust corpus as to negate any rational argument that such use could be limited to the beneficiary's 'needs for health, education, or support (or any combination of them).",).
501. Rev. Rul. 77-194,1977-1 C.B. 283,284; Tech. Adv. Mem. 95-10-065 (Dec. 14,1994);
Tech. Adv. Mem. 93-44-004 (July 13, 1993); Tech. Adv. Mem. 91-25-002 (date not given);
Tech. Adv. Mem. 89-01-006 (Sept. 26, 1988); Tech. Adv. Mem. 86-42-006 (June 30, 1986).
502. It is often difficult to determine whether a power is discretionary or mandatory.
The distinction is often clouded by language suggestive of both:
A power which is discretionary (within the choice of the holder) implies the power
to control economic benefits, whereas one which is nondiscretionary does not. In
simplest terms, a discretionary power is one which is not limited by an objective
standard, and therefore will not be interfered with by the courts in the absence of
abuse of discretion or other extreme misconduct. The holder may exercise his power
wisely or unwisely, and he cannot be forced to account. A nondiscretionary power
is one in which exercise or nonexercise is not governed by subjective determination
but by objective standards. The holder is merely the passive instrument through
whom the power is exercised and the standard complied with. If the power is
exercised in a manner clearly inconsistent with the standard, the holder can be
forced to comply. There is, however, a vast number of powers which, by reason of
inconsistent and ambiguous terminology, lie in the penumbra of uncertainty. Thus,
a power "to distribute so much of the principal to A for his support as the trustee
may in his sole discretion deem advisable" contains a boxful of uncertainties.
Venan J. Alessandroni, Tax and Other Implications of Powers Measured by a Definite or
Ascertainable Standard,4 INST. ON EST. PLAN. 9-1, 9-3 (1970).
503. Horn, supra note 47, at 5-8.
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measurable in terms of the statutory purposes. 4 The IRS, similarly, has
announced that the ascertainable standard exception "spells out the limited
degree of economic control over property that Congress chose to exempt
from the estate tax. ... [T]he test is the 'measure of control' over the

property by virtue of the grant of the power, i.e., whether the exercise of
the power is restricted by definite bounds."5 5
A power that may be exercised in the holder's discretion, even if
limited by an ascertainable standard, could be seen as providing too much
control. Discretionary powers may provide comparable control as exists
under general powers of appointment by granting the holder "the
unfettered right to decide, without regard to his other assets, whether he
will use the property for certain purposes for his own benefit or permit it
to pass to others" under the instrument °6 Discretion may be inconsistent with the concept underlying ascertainable standards: that the person
possessing
the power "really does not have a power, but rather a
507
duty.
Notwithstanding the importance of this issue, no case has been found
in which it has been discussed or in which it was the basis for decision.
Resolution of this issue by reference to decisions under Code sections other
than sections 2041 and 2514 may be inappropriate in light of courts'
refusals to consider other sections in determining other power of appointment issues. 501 If considered, however, conflicting authority exists under
other sections as to whether a power that is limited by an ascertainable
standard can be discretionary without causing taxation.

504. Treas. Reg. §§ 20.2041-1(b)(2) (as amended in 1961), 25.2514-1(c)(2) (as amended
in 1981); see Horn, supra note 47, at 5-7 ("[D]espite the arguably contrary meaning of
'limited' in IRC Section 2041(b)(1)(A) itself, Regulations Section 20.2041-1 (c)(2) suggests that
the standard also must require the power holder to exercise the power.").
505. Rev. Rul. 77-60, 1977-1 C.B. 282, 283.
506. Hess, supra note 21, at 416. Similar considerations support taxation of unexercised
as well as exercised general powers of appointment:
The property is just as much subject to the donee's control and power of disposition
where he does not exercise the power as where he does, and in either case he has
the same control over the property at death as he has over his own property. His
failure to appoint is simply the exercise of his choice in favor of the takers in default
rather than of others, just as his heirs or next of kin take his property in default of
a different disposition by his will.
Id.; Erwin N. Griswold, Powers of Appointment and the FederalEstate Tax, 52 HARV. L. REV.
929, 954 (1939).
507. Moore, supra note 47, at 946.
508. See supra part III.C.
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The IRS distinguished between discretionary and nondiscretionary
retained powers in Revenue Ruling 73-143. o9 A decedent had established separate trusts for his daughter and son and named himself trustee.
In his capacity as trustee, the settlor retained the power to make principal
distributions to the beneficiaries. Distributions to his daughter could be
made for her "support and education," and distributions could be made to
his son in case of "special need" as the trustee deemed advisable. The
powers were discretionary, permitting, but not requiring, distributions to be
made.51°
The IRS did not discuss the discretionary nature of the powers in
terms of a duty to exercise or not exercise the power. Rather, it distinguished discretionary from nondiscretionary powers on the basis of the
existence of ascertainable standards:
Nondiscretionary powers are those limited by an ascertainable
standard. A power to alter or amend, the exercise of which is not
limited by definite external standards and which is, therefore,
discretionary in nature renders the value of the property subject to
the power includible in the decedent-settlor-trustee's gross estate.5n
The daughter's trust was not includible in the decedent's estate because
distributions were limited by an ascertainable standard; the son's trust was
includible because it was not so limited.512
In sharp contrast to the revenue ruling is the decision in Estate of
Carpenter v. United States."u

Carpenter involved the ascertainable

standard exception under section 2036. The court concluded that
ascertainable standards reduce a trustee's role "to the ministerial task of
discovering, as contrasted with deciding, whether to distribute or accumulate. 514 It distinguished "discretion as to how to act and discretion as to
whether to act."51 Discretionary powers that permitted, but did not
require, distributions were not ascertainable even if an ascertainable
standard existed.516 The language of the governing instrument created

509. Rev. Rul. 73-143, 1973-1 C.B. 407.

510. Id.
511.

Id. (citation omitted).

512. Id.
513. 80-1 U.S.T.C. 84,320 (W.D. Wis. 1980).
514. Id. at 84,322.

515. Id. at 84,323.
516. Id.
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a ceiling,517but not a floor, which the court held was required to avoid
taxation.
The argument that powers of appointment within the ascertainable
standard exception can be discretionary begins with the language of the
Code. Congress provided that a power to consume, invade, or appropriate
property for one's benefit limited by an ascertainable standard related to
one of the specified purposes is not a general power. 8 The Code can
be read as imposing only a ceiling and requiring only that powers be
limited by a requisite ascertainable standard. Such a reading would be
consistent with the long established principle that donative powers bestow
only the ability, not the obligation, to make an appointment. 51 9 It is fair
to assume that Congress was aware of this principle when it enacted the
ascertainable standard exception. Fiduciary powers, similarly, can be
discretionary notwithstanding the limited purposes for which they can be
exercised. Treasury Regulations under section 2511 support this conclusion
by suggesting that discretionary fiduciary powers will not cause gift tax
problems for trustees if exercise is limited by an ascertainable standard.5"
Furthermore, the absence of any case to the contrary and the fact that
cases in which discretionary powers were at issue have been held to fit
within the ascertainable standard exception are consistent with this
interpretation.521
IV.

JUSTIFICATION OF THE ASCERTAINABLE STANDARD EXCEPTION

Is the ascertainable standard exception justified or does it exempt too
much control from estate and gift taxation? In order to answer these
517. Id.
518. I.R.C. §§ 2041(b)(1)(A), 2514(c)(1).
519. Peithmann, supra note 3, at 39 ("The power to appoint is an inherently elective
authority. It carries no obligation to exercise in favor of the permissible appointees, and by
this feature is distinguished from a trustee's power.").
520. Treas. Reg. § 25.2511-1(g)(2) (as amended in 1994):
If a trustee has a beneficial interest in trust property, a transfer of property by
the trustee is not a taxable transfer if it is made pursuant to a fiduciary power the
exercise or nonexercise of which is limited by a reasonably fixed or ascertainable
standard which is set forth in the trust instrument.... [T]he fact that the governing
instrument is phrased in discretionary terms is not in itself an indication that no such
standard exists.
Id.
521. See, e.g., Estate of Vissering v. Commissioner, 990 F.2d 578, 580 (10th Cir. 1993)
("amounts of the principal of this Trust as may, in the discretion of the Trustees, be required
for the continued comfort, support, maintenance, or education of said beneficiary") (emphasis
added); Finlay v. United States, 752 F.2d 246, 247 (6th Cir. 1985) ("right to encroach if she
desires") (emphasis added).
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questions the legislative history, the extent of the exemption, the amounts
that would be subject to taxation if the exception were eliminated, and the
likely response of estate planners must be considered.
A. Legislative History
The ascertainable standard exception was enacted as part of the
Powers of Appointment Act of 1951. Congress was concerned that the
Revenue Act of 1942 might be construed as taxing certain powers that had
not previously been subject to taxation, such as emergency powers to
invade principal and discretionary trustee powers.5, The ascertainable
standard exception represented a departure from taxation under the 1942
Act.5 3
The legislative history concerning the exception, however, is sparse,
consisting of only two sentences:
[T]he definition [of general powers] provides that, if certain
limitations or restrictions are present, a power is not a general
power even though exercisable by the decedent in his own favor.
A power to consume principal which is limited by an ascertainable
standard relating to the holder's health, education, support, or
maintenance is not considered a general power.524
The lack of legislative history makes it difficult to determine the reasons
this particular exception was provided beyond a desire to reduce the scope
of taxation under the 1942 Act.
Congressional recognition of nontax reasons that powers of appointment were commonly used may also have played a part in the enactment
of the exception 5P Consider the credit shelter trust discussed previous-

522. H.R. REP. No. 327, 82d Cong., 1st Sess. (1951), reprintedin 6 INTERNAL REVENUE
AcTs OF THE UNITED STATES 1950-1951 (Bernard D. Reams, Jr. ed., 1982); S. REP. No. 382,
82d Cong., 1st Sess. (1951), reprinted in 6 INTERNAL REVENUE ACTS OF THE UNITED
STATES 1950-1951 (Bernard D. Reams, Jr. ed., 1982).
523. See Allen, supra note 21, at 89 (noting that under the 1942 Act "the Treasury early
ruled that a power of invasion was a taxable power, even though limited to the amount
necessary to the support and maintenance of the beneficiary."(footnote omitted)).
524. H.R. REP. No. 327, 82d Cong., 1st Sess. (1951), reprintedin 6 INTERNAL REVENUE
ACTs OF THE UNITED STATES 1950-1951 (Bernard D. Reams, Jr. ed., 1982); S. REP. No. 382,
82d Cong., 1st Sess. (1951), 6 INTERNAL REVENUE ACTS OF THE UNITED STATES 1950-1951

(Bernard D. Reams, Jr. ed., 1982).
525. See Hess, supra note 21, at 409:
The legislative history of the section [2041(b)(1)] is unclear, but this seems to be
another instance in which Congress was persuaded to except a class of common
transfers from the burden of taxation on the ground that the taxpayer was entitled
to eliminate, or at least reduce, the tax burden on his beneficiaries, provided he used
the most common estate plans.
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ly.5 6 The settlor's main concern is often to provide adequately for his
surviving spouse's health and support. The surviving spouse, consequently,
is often given all trust income. The income, however, may prove
insufficient for the spouse's health and support needs. Because of this
possibility, provisions for principal distributions are routinely included in
credit shelter trusts.
An independent trustee can be given the power to distribute principal
to the surviving spouse as necessary to provide for her health and support.
Such an approach, however, vests control over distributions in a trustee
who may be conservative in exercising the power. To provide greater
assurance to the surviving spouse, the spouse is often given a power to
invade principal. Such invasion powers are often limited to amounts
necessary for the spouse's health and support because the decedent may
be concerned not only for the surviving spouse, but for his issue. The
ascertainable standard power of appointment exception facilitates this type
of planning.
B.

Limited Degree of Control Exempted

A power of appointment for the holder's health, education, support,
or maintenance is a limited power. It does not provide the unrestricted
control that is afforded under other powers of appointment exercisable in
favor of the holder. The power can be exercised only to satisfy one's own
needs for health, education, support, or maintenance.
Amounts withdrawn under powers within the ascertainable standard
exception will be expended to satisfy one of the statutory purposes that are
related to the ordinary and necessary expenses of living or will restore
other funds so used. Consumption of withdrawn funds means that none
of the property subject to the power is available for other purposes and
that none of the funds will be transferred to others free of the estate and
gift tax system.
It must be acknowledged, however, that a person who possesses a
power of appointment limited by an ascertainable standard has a valuable
power and significant control over property. Exercise of the power
necessarily frees up personal assets that would otherwise have been used
to meet the holder's needs for health, education, support, or maintenance.
The freed-up assets can be used for any purpose. Freed-up assets which

Id.
526.

See infra part I.B.2.b.i.
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are not consumed, however, will have to pass through the estate and gift
tax system at some point.
The person who possesses and exercises a power limited by an
ascertainable standard, consequently, suffers transfer tax consequences
similar to those that would result if the power were not exempted from
taxation. On the other hand, a person who possesses, but does not
exercise such a power has truly benefitted from the exception. He
possesses significant control over the disposition of property without
suffering the transfer tax consequences that usually attend such powers.
Nonexercise can be viewed as equivalent to exercise of the power in favor
of the takers in default under the instrument.
The amount of such
control that escapes taxation, however, is limited to the amounts that could
have been withdrawn for the statutory purposes.
Congress, however, has exempted greater control from estate and gift
taxation than is afforded by the ascertainable standard exception. The
exemption provided for lapsing "five-and-five" powers can dwarf the
limited exemption available under the ascertainable standard exception.
The holder of a noncumulative, annually lapsing, five-and-five withdrawal
power controls $50,000 annually if the total value of the trust assets is
$1,000,000; $500,000 if their value is $10,000,000. The holders of such
powers can withdraw those amounts for any purpose or permit the power
to lapse without any gift or estate tax consequences. Nonetheless, the fiveand-five exemption is viewed as a de minimis provision s s
Assuming that a limited exemption should continue to exist for lapsing
powers unrestricted as to purpose, the fact that five-and-five powers can
permit control of such substantial amounts to escape taxation suggests that
Congress should limit the lapse exemption in dollar terms rather than
dollar-and-percentage terms. The current five-and-five lapse provisions
should be replaced with a dollar denominated provision. A $20,000 lapse
exemption, indexed for inflation, would seem sufficient. Exemption of

527. Hess, supra note 21, at 416.
528. S. REP. No. 382, 82d Cong., 1st Sess. (1951), reprinted in 6 INTERNAL REVENUE
ACTS OF THE UNITED STATES 1950-1951 (Bernard D. Reams, Jr. ed., 1982):
Since the problem of the termination or lapse of powers of appointment during life
arises primarily in the case of dispositions of moderate-sized properties where the
donor is afraid the income will be insufficient for the income beneficiary and
therefore gives the income beneficiary a noncumulative invasion power, it is believed
that the exemption provided in the committee amendment ($5,000 or 5 percent of
the principal) will be adequate to cover the usual cases without being subject to
possible abuses.
Id.; Hess, supra note 21, at 429.
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control of funds in excess of that amount without limitation on use as exists
under the ascertainable standard exception is overly generous and
unjustified. A dollar denominated lapse exemption, moreover, would
eliminate the greater tax exemption available to the wealthy under existing
law. The larger the trust, the greater the control that can be given through
five-and-five powers without estate or gift tax taxation on lapse.
C. Taxation of Powers Limited by Ascertainable Standards if Exception
Were Eliminated
Elimination of the ascertainable standard exception would not subject
significant sums to taxation. Additional tax revenues generated, moreover,
would need to be balanced against the substantial administrative costs that
enforcement efforts would require.
An illustration using a typical $600,000 credit shelter trust will
demonstrate the minimal amounts that would be subject to taxation if the
exception were eliminated. Assume that a husband died on January 1st of
a given year survived by his wife. Under the decedent's will a $600,000
credit shelter trust was created which gave the surviving spouse all income
for life and a power to invade principal for her health and support.
Although the spouse's health and support needs will vary from year to
year, assume further that those needs total $40,000 annually.
To demonstrate the tax consequences that would result if the
ascertainable standard exception were eliminated, three scenarios involving
the power must be considered: exercise, no exercise and annual lapse, and
no exercise and no lapse.
1. Exercise
a. Gift Tax
If the power of invasion for the spouse's health and support was
exercised whenever such a need arose, there would be no gift tax
consequences to the surviving spouse. Exercise of general powers of
appointment in favor of the powerholder are not transfers subject to gift
taxes under section 2514; one cannot make a gift to oneself
b. Estate Tax

When the surviving spouse dies, the property over which she possessed
a general power of appointment must be included in her gross estate under
section 2041. But how much of the trust is subject to the spouse's power
at death?
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If the decedent died possessing a power of invasion for her comfort,
happiness, and welfare, the entire value of the trust would be included in
her gross estate under section 2041. Full inclusion is appropriate because
holders of such powers have unrestricted control of the entire trust.
Holders of powers exercisable for health and support, however, do not
possess such unrestricted control of the entire trust. The powers are
limited by the health and support purposes for which it could have been
exercised. Only that portion of the trust needed to provide for the
surviving spouse's health and support from the previous withdrawal date
to the5 date of death would be included in the gross estate under section
2041 . 29
In this respect a power limited by an ascertainable standard is similar
to an unexercised five-and-five power. If one dies possessing an unexercised five-and-five power, only the value of the property subject to the
power at the moment of death is included in the holder's gross estate, not
the entire trust from which it would have been satisfied.5" Similarly, if
the surviving spouse died possessing an unexercised power exercisable for
her health and support, only the amount needed for those purposes up to
the death would be included in her gross estate under section 2041.
Determination of the amount subject to such a power, however, would
be more difficult than is the case with five-and-five powers. Calculation of
amounts included under unexercised five-and-five powers is relatively easy;
it is either a specified dollar amount or a percentage of the value of the
trust property at date of death. The ease or difficulty in valuing trust
property obviously depends on the nature of the assets held in trust.
Amounts required for the holder's health and support, however, would not
be as easily quantified. While a floor and ceiling could be determined
based upon the holder's health and station in life, the range could be
significant. Taxpayers undoubtedly would estimate health and support
needs conservatively, by emphasizing the health and frugal lifestyle of the
decedent; the IRS would argue for greater inclusion. Our assumption that

529. See H.R. REP. No. 327, 82d Cong., 1st Sess. (1951), reprinted in 6 INTERNAL
REVENUE ACTS OF THE UNITED STATES 1950-1951 (Bernard D. Reams, Jr. ed., 1982)); S.
REP. No. 382, 82d Cong., 1st Sess. (1951), reprinted in INTERNAL REVENUE AcTs OF THE
UNITED STATES 1950-1951 (Bernard D. Reams, Jr. ed., 1982)) ("If the decedent has such a
[general] power over part but not all of the property, that part of the property is includible
in his gross estate."); Treas. Reg. § 20.2041-1(b)(3) (as amended in 1961).
530. Treas. Reg. § 20.2041-3(d)(3) (as amended in 1986) (upon the death of a person
holding a right of withdrawal the amount included in the decedent's gross estate is the amount
"which he was entitled to withdraw for the year in which his death occurs less any amount
which he may have taken during that year.").
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health and support needs total $40,000 annually avoids the difficult
valuation issue that would exist in almost every case.
If the surviving spouse died immediately after invading principal for
her health and support needs, nothing would be included in her gross
estate. She would receive the same treatment as would the holder of a
five-and-five power who had exercised the power before death. Although
the five-and-five power could be exercised again in the following year, at
the date of death no property was subject to the power. Similarly, if the
health and support power had been exercised on a current basis, nothing
would be includible in the spouse's gross estate at death. Both powers,
consequently, can be viewed as a series of powers that arise either with the
passage of time (five-and-five power) or with the existence of a health or
support need (ascertainable standard power).
2. No Exercise-Annual Lapse
a. Gift Tax
If the surviving spouse never exercised her power to withdraw
principal for her health and support and it lapsed on December 31st of
each year, the gift tax consequences of the lapse would be determined
under section 2514. The lapse would be treated as a release (transfer-gift)
to the extent that it exceeded the protection afforded by the five-and-five
provision;531 to the extent the property over which the lapse occurred
exceeded the greater of $5,000 or five percent of the value of the property
out of which the exercise could have been satisfied. The five percent limit
would apply on the assumed facts because five percent of $600,000
($30,000) is greater than $5,000. The spouse, consequently, would be
treated as having made a gift of $10,000 ($40,000 - $30,000) to the
continuing trust. Although she retained the right to the income from the
$10,000, that right would be disregarded in the valuation of her gift under
section 2702. The gift would not qualify for the annual exclusion because
it would not be a gift of a present interest.532 A gift tax return would be
required to be filed for every year in which such a lapse occurred.533

531. I.R.C. § 2514(e).
532. See I.R.C. § 2503(b) (annual exclusion not allowed -for gifts of future interests in
property).
533. I.R.C. § 6019.
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b. Estate Tax

If the surviving spouse died on December 31st of the first trust year,
never having exercised the power, $40,000, the amount subject to her
unexercised power, would be included in her gross estate under section
2041. The spouse would be taxed in the same manner as the holder of an
unexercised five-and-five power on the property over which she died
possessing a general power.
If the surviving spouse died on December 31st of the second or later
years, never having exercised the lapsing power, determining the amount
to be included in her gross estate would be more complicated. First, the
$40,000 over which she died possessing a power of appointment on
December 31st of the year of death would be included under the first part
of the first sentence of section 2041(a)(2). Second, the lapse of her power
of withdrawal in the earlier years would cause inclusion of part of the trust
because of the second part of the first sentence of section 2041(a)(2). The
lapses in the earlier years would be considered releases of the power to the
extent the five-and-five protection was exceeded-10,000 on the assumed
facts in the first year. Because the spouse had a continuing right to income
in the $10,000 over which her power lapsed, part of the trust would be
included in her gross estate as property with respect to which she had
released a general power "by a disposition which is of such nature that if
it were a transfer of property owned by the decedent, such property would
be includible
in the decedent's gross estate under sections 2035 to 2038,
,5
inclusive. M
3. No Exercise-No Lapse
a.

Gift Tax

Since the power of appointment did not lapse, there would be no gift
tax consequences during the surviving spouse's life.
b. Estate Tax

If the surviving spouse had the power to invade principal for amounts
needed for her health and support and that power did not lapse, the
amount that would be included in her gross estate at death would be the
total amount over which she possessed the power at death. For example,

534. I.R.C. § 2041 (a)(2); see Treas. Reg. § 20.2041-3(f) Ex. (2) (as amended in 1986); see
also De Oliveira v. United States, 767 F.2d 1344 (9th Cir. 1985).
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if the spouse died on December 31st of the third year, $120,000 ($40,000
x 3 years) would be included in her gross estate.535
D. ProbableResponse if Exception Were Eliminated

If the ascertainable standard power of appointment exception were
eliminated, estate planners would likely recommend against creation of
such powers and suggest appointment of a trusted family member or
individual as trustee. In the credit shelter trust context, this independent
trustee would be given broad discretionary distributive powers in favor of
the surviving spouse.536 Since discretionary powers held by independent
trustees are not attributed to beneficiaries,537 elimination of the ascertainable standard exception would be no more than a trap for the unwary who
fail to obtain good legal advice.538
Distributions from trusts with independent trustees, moreover, would
presumably approximate current withdrawals under the ascertainable
standard exception. The settlor's intentions, after all, would remain the
same, i.e., to provide for the surviving spouse's health and support. The
desired distributive flexibility would be provided, albeit through discretionary distributive powers held by independent trustees. The important
assurance that the beneficiary can currently be given under the ascertainable standard exception, however, would have to be foregone.
A second consequence of elimination of the ascertainable standard
exception would be a significant increase in the use of five-and-five powers.
Such powers give the beneficiary control over a significant portion of the

535. See Treas. Reg. § 20.2041-3(f) Ex.(2) (as amended in 1986):
If L's power [to distribute $10,000 of annual income to himself] were cumulative
(i.e., if the power did not lapse at the end of each year but lapsed only by reason of
L's death), the total accumulations which L chose not to distribute to himself
immediately before his death would be includible in his gross estate under 2041.
Id.
536. See Hess, supra note 21, at 416 (suggesting repeal "would simply encourage
grantors to give the same power to invade for the beneficiary's benefit to a friendly trustee,
that is, one who could be relied upon to exercise it as the beneficiary wished.").
537. See supra part II.B.1.a.
538. Hess, supra note 21, at 417.
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trust for any purpose, free of trustee restraint 3 9 and free of transfer tax
consequences if the power lapses before death.
V.

PROPOSED REVISIONS

The ascertainable standard exception should be maintained. It
provides a limited exemption from transfer taxation, its elimination would
not subject significant sums to taxation, and estate planners would provide
the desired dispositive flexibility in a manner that would avoid taxation if
it were abolished. Nonetheless, several problems exist under current law
that justify modification of the exception.
A.

Problems under Existing Law

The Powers of Appointment Law of 1951 was enacted more than forty
years ago to make the taxation of powers of appointment "simple and
definite enough to be understood and applied by the average lawyer" and
to provide a "test of taxability which is simple, clear-cut, and easy to
apply. 5"'4 The ascertainable standard exception was intended to exempt
limited control of property for one's own benefit from estate and gift
taxation. Unfortunately, as the cases and administrative rulings attest, the
Congressional goals of simplicity and certainty have not been achieved.
1. Insufficient Statutory Limitation
Congress acted wisely in exempting powers of appointment limited for
the holder's health, education, support, or maintenance from taxation.
Unfortunately, the exception was phrased in terms of powers limited by an
ascertainable standard relatedto the holder's health, education, support, or
maintenance. No particular language had to be used as long as the words
selected constituted an ascertainable standard related to one of the

539. Burch, supra note 90, at 499. The author suggests such five-and-five powers are
preferred by beneficiaries because:
[The beneficiary] does not want to have to ask [the trustee]; to have to make
explanations of his needs to the trustee (which may be reviewed by a committee of
persons he doesn't know, or, sometimes worse, by persons he does know); and

where advance planning of expenditures is necessary, even a slight risk of being
turned down can be disturbing.
Id.
540. H.R. REP. No. 327, 82d Cong., 1st Sess. (1951), reprintedin 6 INTERNAL REVENUE
AcTS OF THE UNITED STATES 1950-1951 (Bernard D. Reams, Jr. ed., 1982); S.REP. No. 382,
82d Cong., 1st Sess. (1951), reprintedin 6 INTERNAL REVENUE ACTS OF THE UNITED STATES
1950-1951 (Bernard D. Reams, Jr. ed., 1982).
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statutory purposes. 54 1 Any term would suffice that would be construed
under local law to be both ascertainable and related to the holder's health,
education, support, or maintenance.542
Reference to local law and intention of the donor of the power to
de.termine the scope of the power has meant that the Treasury Regulations
have not been given the deference regulations typically receive. Consider
the term "comfort." Treasury Regulations clearly provide that comfort is
not sufficient when used as a standard. Nonetheless, the Tenth Circuit in
Estate of Vissering v. Commissione 43 recently held that a power to
invade for the holder's comfort was not a general power of appointment.
The regulations, while providing safe harbors for taxpayers, do not
effectively limit the terms that taxpayers can use. More importantly, the
regulations cannot be rewritten to have that effect as long as the inquiry
under the Code remains unchanged.
The fact that the ascertainable standard need only relate to a statutory
purpose has permitted courts to expand the exemption beyond the limits
originally intended by Congress. For example, powers of appointment for
emergencies and needs, although not necessarily limited to circumstances
involving the holder's health, education, support, or maintenance, have
Neither, however, should
been judicially engrafted into the statute.'
545
have been found sufficient.
2. Failure of Intention as a Useful Test in Taxation
Code provisions that make tax consequences depend upon the
taxpayer's intention are generally unwise. Tax laws, whenever possible,
should provide objective tests that are easily complied with by taxpayers,
efficiently administered by the IRS, and consistently enforced by the courts.
Determination of subjective intent should not be part of the inquiry:

541. Hunter v. United States, 597 F. Supp. 1293, 1298 (W.D. Pa. 1984) ("Furthermore,
a testator should not be required to use the exact words set forth in the statute and
regulations in order to avoid creating a general power of appointment.").
542. See Lucius A. Buck et al., Treatment of Powers of Appointmentfor Estate and Gift
Tax Purposes, 34 VA. L. REV. 255, 277 (1948) (suggesting, before enactment of the
ascertainable standard exception, that the exception would confront the Treasury "with the
task of administering a phrase that is as flexible as an accordion.").
543. 990 F.2d 578 (10th Cir. 1993).
544. See supra parts III.E.8, III.E.12.
545. See supra parts III.E.8, III.E.12; see also Hess, supra note 21, at 414 ("[A] power
to invade for 'emergencies' or 'needs' is a general power. Although it is subject to an ascertainable standard, it is not an ascertainable standard that limits the invasion solely to the
purposes of health, education, maintenance, or support.").
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While the necessity of extracting an "intent" from ambiguous
wills is the unenviable burden of a probate court, it can scarcely be
recommended as an aid to efficiency in routine tax administration.
Where possible, the intent rule should be rejected in tax cases.
It is so much simpler to decide "What did the taxpayer do?" than
"What did he intend to do?"''
The only intent that should be relevant is that evidenced by the words
used. 47
The ascertainable standard exception should be revised to eliminate
consideration of donor intention and make qualification depend solely on
the words used. It is easy to anticipate the objection to such a revision:
"Why deny a tax benefit to a taxpayer who has omitted a phrase or used
one word too many if the evidence is that the taxpayer intended to qualify
Many reasons exist for denying a tax benefit in
for the tax benefit?"
such a case.
First, reference to intention unrealistically assumes that courts can
accurately determine intention. Intention, however, is often difficult, if not
impossible, to ascertain. 9
Second, taxpayers rarely intend to forego a tax benefit or pay a tax
that could have been avoided. Should every instrument be considered with
that general intent in mind regardless of the language used? If so, the step
from determination of a decedent's actual intent to reformation of an
instrument in accordance with the decedent's perceived intent is a short
one.

546. Dwight Rogers, Dissents and Concurrences:Stifel Stifles Kieckhefer, 7 TAX L. REV.
500, 502 (1952); see also United States v. Estate of Grace, 395 U.S. 316, 323 (1969) (rejecting
the considering of subjective intent in reciprocal trust cases).
547. See In re Estate of Benson, 285 A.2d 101. 106-07 (Pa. 1971):
[I]t is incontestable that almost every settlor and testator desires to minimize his tax
burden to the greatest extent possible. However, courts cannot be placed in the
position of estate planners, charged with the task of reinterpreting deeds of trust and
testamentary dispositions so as to generate the most favorable possible tax
consequences for the estate. Rather courts are obliged to construe the settlor's or
testator's intent as evidenced by the language of the instrument itself, the overall
scheme of distribution, and the surrounding circumstances.
Id.
548. Verbit, supra note 241, at 462.
549. See United States v. Estate of Grace, 395 U.S. 316, 323 (1969) ("The present case
illustrates that it is, practically speaking, impossible to determine after the death of the parties
what they had in mind in creating trusts over 30 years earlier.").
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Estate of Mittleman v. Commissioner" is an example of a marital
deduction case in which that step was taken under the guise of will
construction; "the court in effect rewrote the decedent's will so that it
would grant to his widow the right to all the income from the trust and
thereby qualify for the [marital] deduction.""55 The question in such
actions would not be what did the testator intend as reflected by what he
did, but rather, what would testator have done had he known all the
facts?552 Reformation, however, presents great potential for error and
uncertainty in taxation.553 That step should not be taken; reformation
actions should not change federal tax consequences of completed
transactions."
Third, while the anticipated objection has appeal when tax provisions
are so technical and complex that compliance by the average practitioner
is difficult, the proposed revision of the ascertainable standard exception
would make it easy for any donor of a power or his counsel to make
absolutely certain that the power fits within the exception. All that would
be required is express limitation of the power for the beneficiary's health,
education, support, or maintenance.
Fourth, while reference to subjective intent to determine the extent of
powers under local law followed by a determination of the federal tax
consequences of such powers may result in a more equitable tax result, the
substantial costs that determination of intention imposes on the administra-

550. 522 F.2d 132 (D.C. Cir. 1975).
551. John H. Langbein & Lawrence W. Waggoner, Reformation of Wills on the Ground
of Mistake: Change of Direction in American Law?, 130 U. PA. L. REv. 521, 554 (1982).
552. Id. at 584.
553. Id. ("The specter looms of the reformation doctrine leading the courts into just that
quagmire that the Wills Act has been designed to fence off, claims based on putative intent
('[I]f only my aunt had known how much I loved her, she'd have left me more.')"). The
authors suggest, however, that "[o]n account of the particularity and burden-of-proof
requirements that characterize the reformation doctrine, remediable instances of putative
intent will be ancillary to well-proven cases of actual intent, and therefore greatly restricted
in scope." Id. at 586.
554. Van Den Wymelenberg v. United States, 397 F.2d 443,445 (7th Cir.), cert. denied,
393 U.S. 953 (1968):
As to the parties to the reformed instrument the reformation relates back to the date
of the original instrument, but it does not affect the rights acquired by non-parties,
including the Government. Were the law otherwise there would exist considerable
opportunity for "collusive" state court actions having the sole purpose of reducing
federal tax liabilities. Furthermore, federal tax liabilities would remain unsettled for
years after their assessment if state courts and private persons were empowered to
retroactively affect the tax consequences of completed transactions and completed
tax years.
Id.; see also Estate of Nicholson v. Commissioner, 94 T.C. 666, 673-674 (1990).
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five and judicial systems must be weighed against that benefit. The
numerous rulings and cases dealing with the existence of the requisite
ascertainable standard attest to the substantial costs that result under the
current Code.
Finally, reference to subjective intention and local law is in large part
responsible for the uncertainty that exists in the taxation of powers limited
by ascertainable standards. Elimination of that inquiry will enable
taxpayers who intend to use the exception to draft documents with
confidence and certainty.
3. Lack of Uniform Application
Focus on testators' intentions and local law has resulted in a lack of
uniform application of the ascertainable standard exception and unequal
taxation of similarly situated taxpayers. Lack of uniformity results when
courts construe language which permits invasion for purposes other than
the holder's health, education, support, or maintenance as ascertainable
and related to one of the statutory purposes under applicable local law.
Examples of dissimilar results are not difficult to find. A power of
invasion for the holder's "reasonable care, comfort and support" was held
to be sufficiently limited,555 while a power of invasion for "reasonable
5
support, care and comfort" was notY
A power to invade principal as
the beneficiary "may from time to time request, he to be the sole judge of
his needs" was held to fit within the exception,5 7 whereas a power to
invade as the beneficiary "from time to time may require; she to be the
sole judge as to the amounts" was notY8 "Comfort" has been found to
be sufficient by some courts,559 but not by others.5 °
The Supreme Court long ago wisely refused to look to local law in
determining whether a gift was a present interest for federal gift tax
purposes:
[The Government] argues that.., it is the local law definition of
future interests which must be adopted in applying the section. But

555. Tucker v. United States, 74-2 U.S.T.C. 85,838, 85,838 (S.D. Cal. 1974).
556. Whelan v. United States, 81-1 U.S.T.C. 87,435, 87,435 (S.D. Cal. 1980).
557. Pittsfield Nat'l Bank v. United States, 181 F. Supp. 851, 852 (D. Mass. 1960).
558. Peoples Trust Co. v. United States, 412 F.2d 1156, 1158 (3d Cir. 1969).
559. Estate of Vissering v. Commissioner, 990 F.2d 578 (10th Cir. 1993); Brantingham
v. United States, 631 F.2d 542 (7th Cir. 1980); Tucker v. United States, 1974-2 U.S.T.C. 85,838
(S.D. Ca. 1974).
560. First Va. Bank v. United States, 490 F.2d 532 (4th Cir. 1974); Lehman v. United
States, 448 F. 2d 1318 (5th Cir. 1971); Miller v. United States, 387 F.2d 866 (3d Cir. 1968);
Whelan v. United States, 81-1 U.S.T.C. 87,435 (S.D. Cal. 1980).
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as we have often had occasion to point out, the revenue laws are to
be construed in the light of their general purpose to establish a
nationwide scheme of taxation uniform in its application. Hence
their provisions are not to be taken as subject to state control or
limitation unless the language or necessary implication of 56the
1
section involved makes its application dependent on state law.
The Court found no such implication in the annual exclusion provision and
looked to the purpose of the statute in ascertaining the meaning of future
*
562
interest.
The ascertainable standard exception, similarly, should not be
dependent upon local law. The Code should delineate the requirements
of the exception and its application should be solely a matter of federal
law.
The ascertainable standard exception should be determined by
reference to a clear, objective federal standard. Under the proposed
revision the governing instrument would have to specifically limit the
power for health, education, support, or maintenance in order to qualify for
the exemption. Taxpayers in all states would be required to satisfy this
simple standard if they intended to create a power within the exception.
Powers to invade or distribute property for one's own comfort, desires,
emergencies, happiness, or needs would not qualify under the amended
exception even if such provisions would be construed as sufficiently limited
under local law. Local statutory and decisional law, moreover, could not
be referenced to change that result. Failure to comply with the statute
would result in loss of the exemption, just as failure to comply with
significantly more complex tax provisions results in loss of other hoped-for
tax benefits."
4. Lack of Precedential Value of Decisions
Often no precedent exists under local law as to the meaning of
particular terms.5" Even where it does exist, precedent is practically

561. United States v. Pelzer, 312 U.S. 399, 402-03 (1941) (citations omitted).
562. Id. at 403.
563. See, e.g, Jackson v. United States, 376 U.S. 503, 511 (1964) ("The achievement of
the purposes of the marital deduction is dependent to a great degree upon the careful drafting
of wills ....
");Mathey v. United States, 491 F.2d 481, 487 (3d Cir. 1974) ("[T]he problem
[under § 2038] presented here could have been obviated by careful draftsmanship and closer
attention to the laws of federal estate taxation-reasonable consideration to ask in return for
a substantial tax exemption.")
564. See Estate of Vissering v. Commissioner, 96 T.C. 749, 756 (1991), rev'd on other
grounds, 990 F.2d 578 (10th Cir. 1993) ("We have found no Florida cases interpreting that
[language in the will] or any similar phrase."); Estate of Sowell v. Commissioner, 74 T.C. 1001,
1004 (1980), rev'd on other grounds 708 F.2d 1564 (10th Cir. 1983) ("The Supreme Court of
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worthless when it comes to the ascertainable standard exception.5" Each
case turns on a multitude of factors under existing law: the words used, the
donor's intentions, the rules of evidence, and local decisional and statutory
law. Every case can be litigated with the hope that a court will find
language, no matter how broad its terms, created a power limited to the
statutory purposes. Decisions involving the law of other jurisdictions offers
little precedential value because such decisions are not determinative of the
meaning in other states 5 6 Ascertainable standard litigation will continue
ad infinitum because of the nature of the inquiry under the current Code.
5. Limitation of the Exception to the Holder's Health, Education,
Support, or Maintenance
The IRS's position is that one who can use property to satisfy his
obligation to support another possesses a general power of appointment 67 The ascertainable standard exception does not specifically
exempt such powers because it is limited to powers permitting invasions for
the holder's health, education, support, and maintenance. Assuming that
the IRS's position is correct,'68 the exception should be expanded to
exempt powers to use property for anyone's health, education, support, or
maintenance even if it allows the holder to satisfy his legal obligation to
support another.
Expansion of the exception in the manner suggested would not
exempt substantial additional control from taxation. The powers exempted
would almost exclusively be those exercisable in favor of a small class of

New Mexico has not had occasion to interpret the word 'emergency' in the context of a power
to invade a trust."); Estate of Lanigan v. Commissioner, 45 T.C. 247, 259 (1965) ("This Court
has found no Pennsylvania cases on all fours with the instant will."); Stafford v. United States,
236 F. Supp. 132, 134 (E. D. Wis. 1964) ("There are no Wisconsin cases directly on point.");
Rev. Rul. 76-547, 1976-2 C.B. 302, 303 ("[A] review of Washington State law reveals no
statutory or case law authority directly on point.").
565. See Estate of Lanigan v. Commissioner, 45 T.C. 247,257 (1965)("The Court further
agrees with the petitioner that each will is unique and precedents of little guidance.")(citations
omitted); see also Estate of Vissering v. Commissioner, 990 F.2d 578, 580-81 (10th Cir. 1993)
(giving as a reason for its refusal to certify a question to the state's highest court the fact that
"the language of each trust document in any event requires individualized attention").
566. Peoples Trust Co. v. United States, 412 F.2d 1156, 1163 (3d Cir. 1969) ("Pittsfield
is not directly in point here because it involves the law of another jurisdiction.").
567. Priv. Ltr. Rul. 89-24-011 (Mar. 10, 1989); see also Rev. Rul. 77-460,1977-2 C.B. 323;
Priv. Ltr. Rul. 89-16-032 (Jan. 19, 1989); Priv. Ltr. Rul. 90-30-005 (April 19, 1990).
568. See Moore, supra note 47, at 947 (suggesting "[t]he better view is that it should not
constitute a general power because it would be illogical that a person will have a general
power of appointment if he can use property for the support of someone other than himself"
while a power exercisable for his own support is not a general power).
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persons, typically minor children. The powers, moreover, would not
provide unrestricted control over property because they could only be
exercised if needed for health, education, support, or maintenance and then
only in an amount required to meet such a need.569 Finally, the powers
would generally be limited in duration, ceasing to exist when the youngest
child attained majority and the support obligation ended.
Enlargement of the exception would also eliminate an aberration
under existing law. Currently, an unlimited power to appoint property to
another is not a general power of appointment unless the objects of the
power include persons the holder is obligated to support. For example, an
uncle can have the unrestricted power to use property to provide not only
for the health, education, support, and maintenance of his nephews, but for
any purposes including their comfort, happiness, and general welfare
without adverse tax consequences. However, if a surviving spouse as
trustee of a credit shelter trust has the power to use property for her minor
childrens' health, education, support, or maintenance, a significantly more
limited power, she will be treated as possessing a general power of
appointment. Although different tax treatment can be justified on a
technical basis because the power permits the spouse to use property to
pay her creditors, it is wrong as a matter of policy.57
Extension of the exception would also eliminate difficult enforcement
and valuation problems that exist if the IRS's position is correct. Several
of these problems were identified more than twenty-five years ago:
One wonders whether and to what extent the power might be said
to lapse and create a taxable transfer as the children reached
majority; or whether one having no dependent children would
suddenly become the holder of a tax-charged instrument when his
first child was born or adopted; or whether, the children having all
and a gift tax paid, a new arrival would kindle a new
come of57age
1
tax fire!
These problems would disappear if the exception was enlarged as
proposed.
Expansion of the exception would, however, result in disparate
treatment of similar powers under sections 2036 and 2041."r Different

569. Horn, supra note 47, at 5-12 ("An ascertainable standard that relates to the health,
education or support of a person whom the power holder is obligated to support limits the
power holder's discretion as much as a standard that relates to the health, education or
support of the power holder himself.").
570. Id.
571. Schuyler, supra note 10, at 199.
572. See Pennell, supra note 129, at 16-45 n.102.
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taxation of reserved and donative powers, nonetheless, is justified 73 In
the case of a reserved power, the owner has reduced his quantum of
control to the point where he could still use the property to satisfy his
support obligation. Estate taxation is appropriate in that case not because
he retained control equivalent to beneficial ownership, but because the
retained power prevents the transfer from being complete until death 74
In the case of a donative power, the holder is not subject to taxation until
the control provided is sufficient to be considered the equivalent of
ownership 75 The power to use property to provide for the health,
education, support, or maintenance of others, including persons owed
support by the holder, should not be equated with ownership as a matter
of policy.
B. Legislative Solution
Congress should amend sections 2041 and 2514 to restrict the
ascertainable standard exception to powers of appointment expressly
limited for health, education, support, or maintenance purposes. A federal
standard should be established which would make inquiry into state law
and settlor intention irrelevant. Additionally, Congress should expand the
exception by specifically providing that it applies not only for powers
exercisable for the benefit of the holder, but for the benefit of anyone.
Enactment of these changes would provide the simplicity and certainty that
Congress thought it had provided more than forty years ago.
Section 2041(b) 76 should be amended to read as follows:
(b) Definitions.-For purposes of subkection (a)(1) General power of appointment.-The term "general power of
appointment" means a power which is exercisable in favor of the
decedent, his estate, his creditors, or the creditors of his estate;
except that-

573. Estate of Kurz v. Commissioner, 101 T.C. 44, 57-58 (1993).
574. Lowndes, supra note 88, at 960-61 n.4:
[P]roperty subject to a donated power is not taxed to the donee's estate under the
estate tax (§ 2041), nor included in his gross gifts under the gift tax (§ 2514), unless
the donee can appoint the property to himself or his estate or what is regarded as
the equivalent, his creditors or the creditors of his estate. The estate tax on reserved
powers is predicated, however, upon retention of a degree of control which prevents
the transfer from being complete until the transferor's death; it need not approach
the level of beneficial ownership.
Id. (citation omitted).
575. Peithmann, supra note 3, at 40; see also Lowndes, supra note 88, at 960-61 n.4.
576. Corresponding changes would be made under § 2514.
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(A) A discretionary or mandatory power to appropriate,
consume, distribute, or invade property for the benefit of the
decedent or another which is specifically limited in the governing instrument for health, education, support, or maintenance
shall not be deemed a general power of appointment. The
exception provided in this paragraph (A) shall not apply to any
power using terms other than "health, education, support, or
maintenance" regardless of the meaning of the words used
under local law.
VI.

CONCLUSION

Congress wisely exempted powers of appointment limited by ascertainable standards related to the holder's health, education, support, and
maintenance from taxation in 1951. Such limited powers provide desirable
flexibility in many estate planning circumstances while excepting only
limited control from taxation.
Unfortunately, the ascertainable standard exception has resulted in
numerous administrative rulings and substantial litigation because it is not
simple, clear-cut, or easy to apply. Reference to local law and donor
intention to determine whether a power is sufficiently limited has resulted
in unnecessary uncertainty. Courts, moreover, have unwisely expanded the
purposes for which powers limited by an ascertainable standard can be held
to exempt powers not always related to the holder's health, education,
support, or maintenance.
If the proposed amendments were adopted, the ascertainable standard
exception would provide the limited exemption and certainty that Congress
intended to provide more than forty years ago. Drafters would know
precisely what was required in order to create a power that would qualify
for the exception. The need for litigation and administrative rulings would
end. Any attorney, IRS agent, or judge would be able to determine
whether a power was within the exception merely by reading the
document. The wasteful expenditure of substantial administrative, judicial,
and taxpayer resources that occurs under existing law would cease.
The amendments, moreover, would not reduce the scope of the
exception, nor diminish the distributive flexibility that powers limited by
ascertainable standards offer. The only powers that would satisfy the
exception would be those exercisable for health, education, support, or
maintenance, as is the case under the Code today. Additionally, the
amendment would eliminate the question of whether the exception applies
to discretionary as well as mandatory powers and expand the exception to
exempt powers exercisable for the health, education, support, or maintenance of not only the holder, but anyone.

