Marquette University Law School

Marquette Law Scholarly Commons
Faculty Publications

Faculty Scholarship

2-1-2001

Legislative Watch: State Bar Urges Adoption of
UCC Revised Article 9
Ralph Anzivino
Marquette University Law School, ralph.anzivino@marquette.edu

Follow this and additional works at: http://scholarship.law.marquette.edu/facpub
Part of the Law Commons
Publication Information
Ralph Anzivino, Legislative Watch: State Bar Urges Adoption of UCC Revised Article 9, Wis. Law.,
Feb. 2001, at 22. Reprinted with permission of the February 2001 Wisconsin Lawyer, the official
publication of the State Bar of Wisconsin, and the author.
Repository Citation
Anzivino, Ralph, "Legislative Watch: State Bar Urges Adoption of UCC Revised Article 9" (2001). Faculty Publications. Paper 501.
http://scholarship.law.marquette.edu/facpub/501

This Article is brought to you for free and open access by the Faculty Scholarship at Marquette Law Scholarly Commons. It has been accepted for
inclusion in Faculty Publications by an authorized administrator of Marquette Law Scholarly Commons. For more information, please contact
megan.obrien@marquette.edu.

State Bar Urges
Adoption of UCC
Revised Article 9

Laws in the Making

THE STATE BAR BOARD OF GOVERNORS URGES THE WISCONSIN LEGISLATURE TO ADOPT
THE UNIFORM COMMERCIAL CODE REVISED ARTICLE 9 - SECURED TRANSACTIONS
(1999). WISCONSIN MUST ENACT THE REVISION BY JULY 1, 2001, TO AVOID CONFLICT
OF LAW ISSUES BETWEEN STATES.

by Ralph Anzivino
RALPH ANZ,9,NO,
CASE WESTERN
RESERVE

1971,

TEACHES CONTRACTS,
UCC, AND BANKRUPTCY AT
MARQUETTE
UNIVERSITY

LAw

ScHooL. HE HAS
WRITTEN SEVERAL
TREATISES AND BOOKS ON UCC AND
BANKRUPTCY LAW AND NUMEROUS OTHER
ARTICLES. HE SERVES AS A STATE BAR
BuSINESS

LAw SECTION

BOARD MEMBER AND

CONTRIBUTING EDITOR TO THE INSOLVENCY

that the Wisconsin Legislature adopt the
current revision.
Revised Article 9 is a substantial
improvement to personal property
financing. Since 1972, p rsonal property
financing has grown enormously in
amount, number of transactions, and
variety of types of personal property
available as collateral. Consistent with its
prede essor, Revised Article 9 draw
heavily on current commercial practices
for its revi ions. There are significant
changes in scope, substantive UXOHV and
SURFHGXUHV . The following b1ieAy
summarizes orne of the revi ions.

NEWSLETTER, AND AS VICE CHAIR OF THE
UCC COMMIT7EE.

REVISED ARTICLE 9 OF THE
Uniform Commercial Code currently is
being considered by the Wisconsin
Legislatur for adoption. The Uniform
Law Commissioners, in conjunction
with the American Law Institute,
completed the revision in 1999. Thus
far, it has been adopted by 28 states and
is under consideration in 14 others. The
HIIHFWLYHdate for all states to have
Revised Article 9 enacted is July 1,
2001, without which potentially serious
"conflict oflaw" issues may arise.
Article 9 of the Uniform Commercial
Code was last revised in 1972 and has
been adopted in every state. The State
Bar of Wisconsin has recommended

Scope

5HYLVHGArticle 9 expands the"V cope" of
Article 9. The kinds of property in which
a securily interest can be taken by a
cr ditor u n d e r Revised Article 9
increases over those available under old
Article 9. Some of the new kinds of
collateral available are sales of payment
intangibles
promissory notes,
security interests created by gov mmental debtors, health insu.ranc receivables,
consignments, and commercial tort
claims. Certain kinds of transactions that
did not come under old Article 9 now
come under Revised Article 9. For
example, nonpossesso1y, statutory
agricultural liens now come under
Article 9 for determination of perfection
and priority.

DQG

Attachment

The current rules for the creation and
attachment of the security interest remain
substantially the same under Revised
Article 9. Attachment continues to
require a VHFXULW\agreement, valu , and
that the debtor have •ights in the
collateral. R vis d Article 9 clarifies that
the exception to the signature requirement where the secured party has
possession "pur uant to agreement"
m ans that the agreem nt must be a
HFXULW\agr ement. Bevis cl Article 9 als
FODULIL Hthat a GHVFULSWLRQin the security
agreement can b by "type"(for example,
equipment), but generic clesc1iptions ar
not ace ptable (for example, all the
debtor's personal.properly). As with old
Article 9, a security intere t attaches to
proceeds, but Revised Article 9 expands
th GHILQLWLRQof proceeds.
Perfection

Under Revised Article 9, filing a financing
statement remains the dominant way to
perfect a VHFXULW\interest in most kinds of
personal property. Revised A.rticl 9
however, greatly expands the kinds of
collateral where a secured party can u e
filing to perfect. For example, ILOLQJnow
can perfect instruments and investment
property. As in the past, different
methods of perfe WLRQ ar not mutually
exclusive. "Control" is a new method of
perfection for letter of credit rights and
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deposit accounts. Under old Article 9,
control was available only to perfect
security interests in investment property.
A creditor has control when the secured
party has the authmity to transfer the
property without the debtor's consent.
Possession continues as an alternative
method of perfection and is the only
PHthod for perfecting a sec XULW\interest
in money that is not proceeds. Automatic
perfe tionfor a purchas money security
interest is increased from 10 days to 20
days in 5Hvised Article 9. Ther after,
another method of perfection must be
used to continue the pe1fected security
interest. As in the past, the purchase
money security interest in consumer
goods remains perfected automatically
for the duration of the security interest.

only local filing of financing statements
occurs in the real estate records for
fixtures. Fixtures are items of personal
prope1ty that become physically part of
the real estate, and are treated as part of
the real estate until severed from it.
Revised A1ticle 9 also anticipates a
filing system that will evolve from the
world of filed documents to the world of
electronic communications and records.
In a dramatic change, Revised Article 9
has eliminated the requirement that the
debtor sign the financing statement.
This change will facilitate the electronic
filing of financing statements and
electronic searches. The paper filing of
financing statements already is disappearing in many states where electronic
filing is available. Revised Article 9
encourages this transition from paper to
electronic filing without further revision.
Choice of Law
Revised Article 9 also makes filing
Revised Article 9 hanges the rules for
office operations more ministerial than
the location of filing a financing stateold Article 9. The office that files
ment. Old Article 9 required th filing of financing statements has no responsibilD financing statement in thestate where
ity for the accuracy of information on
the goods were located, and in the state
the statements and is fully absolved
of the debtor's chief executive office for
from any liability for the contents of any
intangible collateral, such as accounts and statements received and filed. Revised
general intangibles. Revised A1ticle 9
Article 9 contains a statutmy rule to
specifies only one place to file for all
determine when a mistake in the
debtor's name is so incorrect as to
collateral, and that is the state of the
debtor's location. Revised Article 9
render the financing statement ineffecfmther defines a debtor's location. For an tive (unperfected). A financing statement is effective if a computer search
entity created by a filing within a state,
the entity's location is that state. For
run under the debtor's correct name
turns up the financing statement with
example, a GHEWRUincorporated in
the incorrect name. If it does not, then
D e l a w a r e , with its chief H[HFXWLYHoffice
the financing statement is ineffective. A
in hicago would ILOHthe finan ing
court has no discretion to determine
statement in Delaware for all collat ral
that the incorrect name is not seriously
where filing was a means of perfection.
For an entity not created by a filing, the
misleading. The computer search logic
used by the state's filing office becomes
entity's location is the place of its chief
executive office. Finally, for an individual, the legal standard for an error in the
debtor's name.
the individual's location is that person's
re idence. Experience suggests that
collateral shifts location much easier than
Consumer Transactions
does the debtor's location.
Revised Article 9 clearly distinguishes
between consumer and commercial
The Filing System
transactions. It contains many provisions
Revised Article 9 endorses a full commit- providing special rules in consumer
transactions. A consumer transaction is
ment to centralized filing - one place in
defined in the traditional manner as one
every state where financing statements
involving a personal, family, or houseare filed. Under Revised $UWLFOH9, the

hold purpose. Some examples of
consumer provisions are: a consumer
cannot waive redemption rights in a
seculity agreement; a consumer buyer of
goods who prepaysin whole or in part
has an enforceable interest in the
purchased goods and may obtain the
goods as a remedy; a consumer is entitled
to disclosure f the amount of any
deficiency assessed against him or her,
and th method for calculating the
defici ncy; and a secured creditor may
not accept collateral as partial satisfaction
of a consumer obligation, so that
choosing lTict foreclosure a a remedy
mean that no deBciency may be
assess d against the d btor.

Default and Enforcement
Default and enforcement provisions,
which are triggered by the debtor's

Wisconsin's Revised
Article 9
Revised. Article 9 will be authored by
W i s c o n s i n ' s four legislativeuniform
law commis ioners - Sen.Huelsman,
Sen. George, Rep. Cullen, and Rep.
Gundrum. All four legislators are
attorneys. Revised Article 9 has been
introduced under 2001 Senate Bill9.
Access the bill text online at http:!/
www.legis.state.wi.us/2001/data/
SB9hst.html.
Contact any member of the
Wisconsin Legislature at the following
addresses:
Assembly Reps (Last Names A-L)
State Representative X, Wisconsin
State Assembly, P.O. Box 8952,
Madison, WI 53708
Assembly Reps (Names M-Z)
State Representative Y, Wisconsin
State Assembly, P.O. Box 8953,
Madison, WI 53708
All Senators
State Senator Z, Wisconsin State
Senate, P.O. Box 7882, Madison, WI

53707-7882
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default, prescribe the procedures for
repossessing tl1e collateral and selling it
to satisfy th debt. Revised Article 9
includes new rulesdealing with "secondary" obligors (guarantors), new special
rules for some of the new kinds of
property subject to secmity interests,
new rules for the interests of subordinate creditors with security interests in
the same property, and new rules for
aspects of enforcement when the debtor
is a consumer debtor.
Some of the specific new rules are:
a secured party is obliged to notifY a
secondary obligor when there is a
default, and a secondary obligor
generally cannot waive 1ights by
becoming a secondary obligor; a secured
party who repossesses goods and sells
them is subject to the usual warranties
that are part of any sale; junior secured
creditors and lienholders must be
notified when a secured party repossesses collateral; and if a secured party

sells collateral at a low price to an insider
buyer, the price that the goods should
have obtained in a commercially
reasonable sale, rather than the actual
p1ice, is the price that will be used in
calculating the deficiency. The latter rule
has no application in a consumer
transaction.
Transition Rules

The many changes in Revised Article 9
make the transition rules complex. The
proposed uniform effective date of July
1, 2001, is intended to reduce the
disruptive effect of transitioning from
old Article 9 to Revised Article 9
between states. There are many
transition rules contained in Revised
Article 9 that may or may not be
applicable, depending upon the facts of
each situation. One common transition
problem will illustrate how a transition
rule will be applied. How will a secmity

interest perfected by filing under old
A1ticle 9 fare under Revised Article 9
once it goes into effect? The filing of an
effective financing statement under old
A1ticle 9 remains effective under Revised
Article 9 (including after acquired
property) until the earlier of the normal
lapse of the financing statement or five
years after the effective date of Revised
Article 9. A corollary transition rule
provides that the filing of a financing
statement prior to the effective date of
Revised Article 9 is effective to perfect a
secmity interest under Revised Article 9
if the description requirements are
satisfied under Revised Article 9 and t h e
filing is in the correct state as required b y
Revised Article 9.
Conclusion

There are many reasons to support the
adoption of Revised Article 9. First and
foremost, uniformity between the states
in commercial transactions must be
maintained. By July 1, 2001, nearly all of
the states will have adopted Revised
Article 9. Paper-based transactions are
giving way to electronic transactions.
Revised Article 9 facilitates this change.
New kinds of property and transactions
have been developed since A1ticle 9 was
last amended in 1972. The scope of
Article 9 is increased to facilitate these
new kinds of collateral. Revised Article 9
substantially improves the perfection by
filing method by prescribing the debtor's
location rather than the location of the
collateral as the appropriate place to file.
Particularly for businesses as opposed to
individuals, the location of the collateral
changes more often than the location of
the debtor, resulting in a more reliable
filing system. Statutory, nonpossessory
liens, which typically have no public
notice requirement, have proliferated
since 1972. These liens often conflict
with secmity interests. Revised Article 9
brings these liens into coverage for the
purpose of providing public notice and
setting prioritiesbetween creditors.
Finally, Revised Article 9 addresses
certain consumer financing issues that
have never been addressed by old
Article9.
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