AGAINST LEGALISM: REBUTTING AN

ANACHRONISTIC ACCOUNT OF 1937
DAVID A. PEPPER*
I. Introduction
II. The Resurgent Legalist Interpretation of the New Deal
A. Impossibility of the External Arguments
B. Reconfiguring the Cases
1. Early 1930s: Emergence of a More Liberal Court
2. From Schechter to Morehead: An "Interlude"
3. 1937: The Nebbia "Evolution" Takes Hold
4. Post-1937: The Appointments Revolution
C. Why the Change?
D. An Appraisal of the Legalist Contribution
HI. The Fall and Rise of Nebbia
A. Putting Nebbia and Blaisdell in Context: The Supreme
Court in the Early 1930s
1. Setting the Stage: Regulation Before Nebbia
2. 1934: Blaisdell, Nebbia and Surrounding Cases
B. 1935: Narrowing Nebbia
1. The Decisions
2. Lower Court Interpretation
C. 1936: The Nail in the Nebbia Coffin
1. The Decisions
2. Lower Court Interpretation
3. 1934-1937: A Summary
D. The Decisive Turn of 1937
1. The Court Switches
2. Scholarly Reaction, and Nebbia Revised
3. Lower Court Reaction: Recasting Nebbia in the Wake
of 1937
* J.D., Yale Law School, 1999 (expected). B.A. Yale University, 1993. Articles Editor,
Yale Law Journal,1998-99. I owe Bruce Ackerman deep thanks for his active and enthusiastic guidance throughout this project. I would also like to thank Rob Harrison and Laura Ahn
for substantial editing assistance and the members of Professor Ackerman's 1997 Advanced
Constitutional Law seminar for their substantive critique of early drafts.

MARQUETTE LAW REVIEW

[Vol. 82:63

E. Summary
IV. Why the Shift?
V. Conclusion
I. INTRODUCTION

Both practically and politically, much has hinged on the historical
debate over the New Deal "switch" in time: the legitimacy of both New
Deal programs and legal doctrines,' the reputations of the Justices in-

volved, the integrity of the Court as it made sweeping decisions in later
decades,3 and the "switch" as precedent for future Court actions. At
the same time, one's interpretation of 1937 informs deeper questions of
constitutional and democratic theory: the Court's status vis-a-vis
popular politics,5 the dynamics of constitutional evolution and revolution,6 and the interaction of governmental institutions within a democ1. Compare, e.g., BRUCE ACKERMAN, WE THE PEOPLE: FOUNDATIONS (1991) [hereinafter FOUNDATIONS] (arguing that the political nature of the New Deal "switch" anchors its
legitimacy as a "constitutional moment"), and BRUCE ACKERMAN, WE THE PEOPLE:
TRANSFORMATIONS (1998) [hereinafter TRANSFORMATIONS] (same) with RICHARD A.
EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE POWER OF EMINENT DOMAIN 281
(1985) ("The New Deal is inconsistent with the principles of limited government and with the
constitutional provisions designed to secure that end."), Richard A. Epstein, A Common
Law for Labor Relations: A Critique of the New Deal Labor Legislation, 92 YALE L.J. 1357,
1363 (1983) (suggesting that "there is no reason to hold modern labor law sacrosanct because
it gained its maturity in the 1930's"-a time of "desperation"-while "in calmer times [similar statutes] would have been rejected as destructive"), and Richard A. Epstein, The Proper
Scope of the Commerce Power,73 VA. L. REV. 1387, 1443 (1987) (arguing that the New Deal
invalidly expanded the commerce power due to political "forces").
2. Compare, e.g., 2 MERLO J. PUSEY, CHARLES EVANS HUGHES 767-72 (1951) (defending Chief Justice Hughes's consistency during the New Deal years), Felix R. Frankfurter,
Mr. Justice Roberts, 104 U. PA. L. REV. 311 (1955) (defending Justice Roberts's integrity),
and Paul A. Freund, Charles Evans Hughes as Chief Justice, 81 HARV. L. REV. 4, 30-43
(1967) (defending Hughes), with 1 MICHAEL E. PARRISH, FELIX FRANKFURTER 271 (1982)
(describing Felix Frankfurter's scathing criticism of Roberts's unprincipled "somersault").
3. See generally Michael Ariens, A Thrice-Told Tale, or Felix the Cat, 107 HARV. L.
REV. 620 (1994) (describing how revisionist explanation for the 1937 "switch" added legitimacy to Court's decision in Brown v. Board of Education).
4. See, e.g., ACKERMAN, TRANSFORMATIONS, supra note 1 (analyzing political and legal
events leading up to and following 1937 as a model for legitimate constitutional change).
5. Compare Felix Frankfurter & Adrian S. Fisher, The Business of the Supreme Court at
the October Terms, 1935 and 1936, 51 HARV. L. REV. 577, 637 (1938) (criticizing the 1937
reversal because a "disregard of settled doctrines of constitutional procedure dangerously
borrows trouble"), with EDWARD S. CORWIN, COURT OVER CONSTITUTION 175-76 (1994)
(praising a politically-induced about-face because "judicial review is a process of popular
government").
6. See, e.g., ACKERMAN, TRANSFORMATIONS, supra note 1 (using the New Deal as an
example of a popularly-enacted "constitutional moment"); Lawrence Lessig, Understanding
Changed Readings: Fidelity and Theory, 47 STAN. L. REV. 395 (1995) (offering the New
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racy.7 Put simply, every theory of constitutional law must contend with
and account for 1937.8 Too often, this is a curse, as those answering basic historical questions about the "switch" itself derive their answers
from perspectives on the broader issues at stake. At the same time,
those examining the "switch" frequently do so through modem lenses,
allowing their awareness of the legacy of 1937 to distort their view of
how the changes of that year transpired.
A recent wave of revisionist accounts of 1937 displays these errors in
full bloom. With Professors Richard Friedman and Barry Cushman' °
leading the charge, a number of scholars have argued that 1937 was not
the "constitutional revolution" it was believed to be at the time and is

generally held to be now. They assert that cases beginning with West
Coast Hotel v. Parrish"and NLRB v. Jones & Laughlin Steel,2 rather
than clashing with earlier Court decisions, nestled comfortably into
evolving Due Process and Commerce Clause doctrines. As part of his
broader project of achieving fidelity through "translation," Lawrence

Deal narrative as an example of "translation" of changed meanings).
7. See, e.g., CASS R. SUNSTEIN, THE PARTIAL CONSTITUTION 349 (1993) ("President
Roosevelt's New Deal marked a fundamental change in American legal and political culture.
Above all, it deepened and extended the original constitutional commitment to deliberative
democracy.")
8. Cf C. Herman Pritchett & Alan F. Westin, The Supreme Court Since 1937, in THIRD
BRANCH OF GOVERNMENT (C. Herman Pritchett & Alan F. Westin eds. 1963) ("The year
1937 marks a major divide in the constitutional jurisprudence of the American nation and in
the decisional philosophy of the Supreme Court. This is so much the fact that future histories
of the Supreme Court may very well divide the Court's development since 1790 into two fundamental periods, pre- and post-1937."); Donald H. Gjerdingen, The Politics of the Coase
Theorem and its Relationship to Modern Legal Thought, 35 BUFF. L. REV. 871, 917 (1982)
("Much of the future of American law depends on how the events of 1937 are interpreted.").
9. See Richard F. Friedman, A Reaffirmation: The Authenticity of the Roberts Memorandum, or Felix the Non-Forger,142 U. PA. L. REV. 1985 (1994) [hereinafter Friedman, Reaffirmation]; Richard F. Friedman, Switching Time and Other Thought Experiments: The
Hughes Court and ConstitutionalTransformation,142 U. PA. L. REV. 1891 (1994) [hereinafter Friedman, Switch].
10 .Barry Cushman has devoted a number of articles to the subject. See Barry Cushman,
Doctrinal Synergies and Liberal Dilemmas: The Case of the Yellow-Dog Contract, 1992
SUPREME COURT REVIEW 235 [hereinafter Cushman, Yellow-Dog]; Barry Cushman, Rethinking the New Deal Court, 80 VA. L. REV. 201 (1994) [hereinafter Cushman, Rethinking];
Barry Cushman, A Stream of Legal Consciousness: The Currentof Commerce Doctrinefrom
Swift to Jones & Laughlin, 61 FORDHAM L. REV. 105 (1992) [hereinafter Cushman, Stream];
Excerpts of these articles, as well as additional research, appear in BARRY CUSHMAN,
RETHINKING THE NEW DEAL COURT:
THE STRUCTURE OF A CONSTITUTIONAL
REVOLUTION (1998).
11.300 U.S. 379 (1937).
12.301 U.S. 1 (1937).
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Lessig sets forth a similar analysis of the New Deal decisions. 3 Having
downplayed the drama of 1937, these scholars next disavow the traditional "externalist" account of the 1937 transformation-that political
events pushed the Court to reverse itself. Instead, they attribute the reversal to the "intellectual discourse" and "internal dynamic" of the legal
world. 4 In the end, their point is not only that 1937 was not a revolution, but that it comprised a shift driven by the inner workings of the legal world. To make this argument, the legalist story resuscitates several
cases of the early 1930s, looks anew at seemingly contradictory cases of
the mid-1930s, and examines the evolving beliefs of individual justices
over the decade.
This Article seeks to show that this "legalist" interpretation of 1937
is blinded by its post-New Deal perspective. In bolstering the importance of certain early 1930s decisions and discarding the meaning of
crucial mid-decade decisions, the legalist interpretation tells an ahistorical tale that distorts the revolutionary nature of 1937. This distortion
can best be seen by retracing the legalist roadmap of the 1930s without
one benefit-hindsight. When put to this crucial test, the legalist approach collapses.
To gain the necessary historical context, this Article will examine
the key decisions from 1930 to 1937 with the assistance of the two bodies of interpreters who most intensely scrutinized them without the brilliant glare of 1937: the lower courts and legal scholars of the period.
This approach illuminates the true drama of 1937, a year when the
Court resuscitated and expanded upon language from earlier cases that
had never gained hold; in fact, a bevy of mid-decade decisions had narrowed that language to near-extinction. And although the approach
does not resolve the perhaps unanswerable questions about the Justices'
motivations for their about-face, it makes clear that far more than "internal" legal considerations impelled the shift. To the contrary, a
proper analysis illustrates that "external" political factors spearheaded
the Court's revolutionary change of course.
Part II of this article will introduce and analyze the recent wave 5 of
13. See generally Lessig, supra note 6.
14. Cushman, Rethinking, supra note 10, at 206.
15. As Michael Ariens points out in Ariens, supra note 3, at 652, the legalist explanation
of the New Deal "switch" is not new. The first such account came in 1937, with MERLO J.
PUSEY, THE SUPREME COURT CRISIS (1937) which defiantly rejects the Court-packing explanation for the "switch." Pusey elaborated on this argument in 2 PUSEY, supra note 2, defending in particular Justice Hughes's consistency; a similar defense of Hughes appears in
SAMUEL HENDEL, CHARLES EVANS HUGHES AND THE SUPREME COURT 255-64 (1951).
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legalist interpretation surrounding 1937. Part III will retrace the line of
cases introduced by the legalist approach. With the help of contemporaneous court interpreters, it will place the legalist's key early casesNebbia v. New York16 and Home Building & Loan Association v. Blaisdell'--into their proper context, reintroducing other major Court cases
preceding and following them. In doing so, it will show that even in
1934, Nebbia and Blaisdell held enigmatic places amid the Court's gen-

erally conservative" jurisprudence. It will then show that any potentially broad interpretation of those holdings rapidly disappeared amid
strikingly divergent Court decisions that followed. This framework
After the publication of Frankfurter, Roberts, supra note 2, which presents a vigorous defense of Roberts's votes in 1937 based on Roberts's own explanation, numerous works have
echoed Frankfurter's account. See, e.g., LEONARD BAKER, BACK TO BACK: THE DUEL
BETWEEN FDR AND THE SUPREME COURT 174-75 (1967) (crediting Roberts's account for
his switch in Parrish);WILLIAM 0. DOUGLAS, Go EAST YOUNG MAN 325-26 (1974) (same);
ALAN F. WESTIN, AN AUTOBIOGRAPHY OF THE SUPREME COURT 241 (1963) (describing
the "heavy burden" Frankfurter shouldered after 1937 in knowing "what really happened"
while many historians and political scientists were weaving elaborate myths about the
Court's switch"); Paul A. Freund, CharlesEvans Hughes as Chief Justice, 81 HARV.L. REV.
4, 32-34 (1967) (arguing that Hughes remained consistent throughout the 1930s); Robert B.
McKay, The Supreme Court and Its Lawyer Critics, 28 FORDHAM L. REV. 615, 628 (1959)
(citing Frankfurter's account of Roberts's vote). Ariens points out that numerous constitutional law casebooks have adopted Frankfurter's explanation of 1937. See, e.g., GERALD
GUNTHER, CONSTITUTIONAL LAW 457 (12th ed. 1991) ("Some viewed Justice Roberts's
vote as 'the switch in time that saved the Nine' from the Court-packing plan.... But recall
Justice Roberts's own explanation of his votes ... in a memorandum left with Justice Frankfurter ... LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW § 8-7, at 580-81 &
n.18 (2d ed. 1988) (citing Roberts's account of his "switch" in Parrish,and his 1934 holding in
Nebbia v. New York, 291 U.S. 502 (1934), to conclude that "the influence of... political
forces should not be exaggerated"). For a full account of the impact of Frankfurter's article
on modern accounts of 1937, see Ariens, supra note 3, at 652-67. Many of the accounts cited
by Ariens, however, simultaneously recognize a broader political impetus for the Court's
dramatic shift. See, e.g., BAKER, supra note 15, at 176 (noting that although Court-packing
was not a viable explanation, the Parrishdecision "was made after the strength of FDR with
the people had been amply demonstrated"); TRIBE, supra note 15, at 581 ("[P]olitical pressures no doubt played some role in the timing of Lochner's decline, as was perhaps to be expected with a doctrine cutting against the grain of so deep a shift in economic and social perception.").
16. 291 U.S. 502 (1934)
17.290 U.S. 398 (1934)
18. While Cushman is right to urge caution in using the political labels "conservative"
and "liberal," see CUSHMAN, supra note 10, at 33-36, I employ them for simplicity's sake.
Within the context of this article, the terms "conservative" and "liberal" refer only to ideology regarding economic regulation. "Conservative" indicates a view that clings to the
Lochner era's intense skepticism of the right of governments to interfere with one's private
rights of contract and property; it also comprises skepticism regarding the use of federal government power. "Liberalism" indicates a view less wedded to property and contract rights,
granting the government considerably more authority to interfere with those rights in attempting to better society and solve crises.
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naturally casts 1937 in a different light. Rather than a continuation of a
broad "Nebbia doctrine," West Coast Hotel and later holdings marked a
sharp break from a defiantly "anti-Nebbia" course. The very choice to
adhere to and expand upon the broadest language of Nebbia thus comprised the dramatic substantive turn of 1937. Importantly, it is only after 1937 that Nebbia assumes a clear doctrinal importance.
In the end, legalist reliance on Nebbia provides no answer to the
crucial question surrounding 1937, perhaps best stated as "why did the
Court resuscitate Nebbia?" Part IV will attempt to shed light on this
question. Rather than restate arguments spelled out elsewhere, it will
show that the narrow, autonomous factors on which legalists rely to explain 1937 are best viewed as components of the broad political movement that the "externalist" account casts as the impetus for the
"switch." Part V will conclude the Article by isolating the factors driving the legalists' anachronistic analysis of the New Deal.
II. THE RESURGENT LEGALIST INTERPRETATION OF THE NEW DEAL

This Part summarizes the legalist account of the New Deal "switch."
Specifically, it analyzes how the approach characterizes the decisions of
1937 as evolutionary rather than revolutionary through three basic
moves: (1) discarding the "external" explanations traditionally propounded; (2) introducing cases that it claims naturally evolved into Parrish and NLRB v. Jones & Laughlin; and (3) identifying the "non-

external" reasons behind the "switch."
A. Impossibility of the ExternalArguments

The first chapter of the legalist story counters the predominant external explanations of 1937, with the legalists' primary target being
Roosevelt's "Court-packing" plan. 9 The legalist tale argues forcefully
that the decisions of 1937 must have comprised more than blatant maneuvers to circumvent institutional destruction. To make this claim, the
account musters a broad array of support: the timing of the plan's announcement six weeks after the Justices had voted in Parrish,° the pub19. This explanation originally prevailed in analyzing the events of 1937. See, e.g.,
& TURNER CATLEDGE, THE 168 DAYS (1938); ROBERT H. JACKSON, THE
STRUGGLE FOR JUDICIAL SUPREMACY (1942). The "Court-packing" plan remains firmly in
place today as an important element in traditional explanation of the "switch."
20. The Court deadlocked four to four in the Parrish decision on December 19, 1936,
with the "Four Horsemen" pitted against Chief Justice Hughes and Justices Roberts, Brandeis, and Cardozo. Because it was quite clear how Justice Stone-who was ill-would vote,
the case was essentially decided. See CUSHMAN, supra note 10, at 18; Cushman, Rethinking,
JOSEPH ALSOP
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lic and political opposition to the plan,21 the ineffectiveness of past
"Court-packing" plans, 2 and the unpredictable ramifications of a pragmatic Court switch?
In a similar vein, the legalists assault the theory that Roosevelt's
1936 electoral rout altered the Court's direction.24 First, they trumpet
the Court's reaction to the Democratic rout in the 1934 congressional
election. Rather than cowering under Roosevelt's clear popular mandate, the Court ignored the election results by striking down a series of
high-profile New Deal policies in succeeding years,
Second, they
downplay the importance of the 1936 elections, asserting that with the
moderate Alf Landon as the Republican presidential candidate and a
meek GOP platform, the Republicans had already surrendered to the
New Deal. The Democratic rout was thus not a constitutional triumph
of New Deal liberalism over Lochner-era conservatism, and the Court

could not have perceived it as such.2 Finally, Cushman points to the
GOP success in the 1938 elections, and the Court's continued upholding

of New Deal programs after those elections, to show once again that
elections did not influence Court decisions.27 Cushman also rejects the
assertion that the Justices were swayed by public opposition to particular holdings, sit-down strikes, or other political pressures:' "[T]hese
hypotheses are no more supported by any evidence than would be the
theories that the Court decided cases the way it did because of divine
intervention, because of a peculiar alignment of the celestial bodies, or
supra note 10, at 227; Friedman, Switch, supra note 9, at 1949-50.
21. See CUSHMAN, supra note 10, at 13-20; Cushman, Rethinking, supra note 10, at 21020. Cushman asserts that the Justices kept close contact with key politicians about the fate of
the plan on Capitol Hill. See CUSHMAN, supra note 10, at 13-14; Cushman, Rethinking, supra
note 10, at 226.
22. See CUSHMAN, supra note 10, at 12.
23. Friedman asserts that a politically-induced "switch" in 1937 may have made it more
likely that the Court-packing plan would succeed, as such a maneuver would further weaken
the Court's public standing. See Friedman, Switch, supra note 9, at 1970-71. Cushman adds
that undertaking a pragmatic volte face was "not the only way to defeat the plan, and it
probably was not even the best." CUSHMAN, supranote 10, at 21.
24. This argument comprises the predominant explanation for the 1937 about-face.
25. See CUSHMAN, supra note 10, at 26-27; Cushman, Rethinking, supra note 10, at 22931.
26. See CUSHMAN, supra note 10, at 27-29; Cushman, Rethinking, supra note 10, at 23132, Friedman, Switch, supra note 9, at 1947,1952.
27. See CUSHMAN, supra note 10, at 30-32; Cushman, Rethinking, supra note 10, at 23335; Friedman, Switch, supra note 9, at 1970.
28. See CUSHMAN, supra note 10, at 32; Cushman, Rethinking, supra note 10, at 237.
Friedman concedes that Justice Roberts may have voted as he did in Parrishin part due to
the hostile reaction to Tipaldo. See Friedman, Switch, supra note 9, at 1951-52.
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because the Yankees won the 1936 World Series."29
B. Reconfiguringthe Cases
The second prong of the legalist theory argues that court decisions
in the early 1930s provided the key steps in a multi-doctrinal transition
that continued through 1937 and into the 1940s. Rather than a revolution, then, legalists argue that 1937 comprised part of an intra-legal
evolution.
1. Early 1930s: Emergence of a More Liberal Court
The crux of the legalist story begins with the selection of Chief Justice Charles Evans Hughes and Justice Owen Roberts to replace William Howard Taft and Justice Sanford, respectively. These changes
formed a "new Court" that was "decidedly more liberal than the earlier
Court., 30 Friedman points to a number of cases to show that with
Hughes and Roberts at its center, the Court from 1930 to 1934 tolerated
federal legislation that intruded on protected interests. In the world of
interstate commerce, Texas & New Orleans Railroad v. Brotherhood of
Railway and Steamship Clerks,3' unanimously upholding the Railway
Labor Act, permitted a more grasping Commerce Clause.32 In
O'Gorman & Young, Inc. v. Hartford Fire Insurance Co.,33 the Court
upheld state regulations of the commissions paid by fire insurers to their
agents, signaling to Friedman a new Court attitude regarding price
regulation; 34 Cushman, too, stresses that O'Gorman dismantled a crucial
barrier to regulation within the "affected with a public interest" doctrine. 31 In taxation, 36 as in civil liberties cases," the Court took equal
strides forward. Although Friedman acknowledges that there was an
"appearance of retrenchment" after the conservative justices prevailed

29. CUSHMAN, supra note 10, at 32.
30. Friedman, Switch, supra note 9, at 1901-02, 03. Justice Cardozo's replacement of
Justice Holmes was less consequential ideologically. See id.
31.281 U.S. 548 (1930).
32. See Friedman, Switch, supra note 9, at 1902-03.
33. 282 U.S. 251 (1931).
34. See Friedman, Switch, supra note 9, at 1903-04.
35. See CUSHMAN, supra note 10, at 77. Cushman describes in detail the rise and fall of
this doctrine. See id. at 47-83.
36. See Friedman, Switch, supra note 9, at 1905 (citing Educational Films Corp. v. Ward,
282 U.S. 379 (1931), and State Board of Tax Comm'rs v. Jackson, 283 U.S. 527 (1931)).
37. See Friedman, Switch, supra note 9, at 1907-09 (citing Stromberg v. California, 283
U.S. 359 (1931), and Near v. Minnesota, 283 U.S. 697 (1931)).
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in other cases, sometimes decisively and directly counter to liberal victories, 39 "the Court continued to make significant Constitutional ad' He dismisses the importance of many of the
vances in various areas."
4'
conservative triumphs.
With this purported shift in the early '30s, the legalist story posits
Home Building & Loan Association v. Blaisdell and Nebbia v. New
York as paramount holdings that displayed the Hughes Court's true judicial colors. In Blaisdell, the Court upheld Minnesota's Mortgage
Moratorium Law, which the state had passed to relieve ailing farmers
and homeowners. 42 The legalist story cites Hughes's opinion at its most
sweeping instances, where the Chief Justice embellished upon the government's authority to secure the peace and good order of society in
stating that:
there [is] a growing appreciation of public needs and of the necessity of finding ground for a rational compromise between individual rights and public welfare.... [The] question is no longer
merely that of one party to a contract as against another, but of
the use of reasonable means to safeguard the economic structure
upon which the good of all depends.' 3
With this language in its arsenal, the legalist story proclaims Blaisdell to be a "strikingly modem decision, one very much of a piece with
the decisions that later expanded the reach of federal power."' The
38. See, e.g., First Nat. Bank v. Maine, 284 U.S. 312 (1932); United States v. Macintosh,
283 U.S. 605 (1931); Smith v. Cahoon, 283 U.S. 553 (1931); Coolidge v. Long, 282 U.S. 582
(1931); United States v. Chicago, Milwaukee, St. Paul & Pacific R.R., 282 U.S. 311 (1931);
Beidler v. South Carolina Tax Comm'n, 282 U.S. 1 (1931);
39. See, e.g., Louis K. Liggett Co. v. Lee, 288 U.S. 517 (1933); New State Ice Co. v.
Liebman, 282 U.S. 262 (1932). See discussion infra notes 137-77 and text accompanying.
40. Friedman, Switch, supra note 9, at 1912-13 (citing Powell v. Alabama, 287 U.S. 45
(1932)).
41. For example, he labels Cahoon an "aberrant decision." Id. at 1912. He calls MacIntosh a "far less significant defeat for the liberals than Stromberg and Near were victories."
Id. at 1908.
42. See Home Bldg. & Loan Ass'n v. Blaisdell, 290 U.S. 398 (1934).
43. Friedman, Switch, supra note 9, at 1917 (quoting Blaisdell,290 U.S. at 442).
44. Id. at 1918. Friedman limns these similarities: the rejection of the originalist view of
the Constitution; the "attempt to find flexibility [at the] core of the Contracts Clause," the
position that economic integration created the need for government regulation; the opinion's
assertion that the concern for public welfare marked a legitimate basis for regulating private
arrangements; and its holding that a statute's validity must be analyzed through the "legitimacy of its ends and the reasonableness of its means." Al. at 1918. To Lessig, Blaisdell is a
clear indication that, after the onset of the Depression, the Court recognized "a change in
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case thus comprises a critical subtext to the legalist analysis of 1937.
Nebbia, coming less than two months after Blaisdell, also anchors
the legalist account. The decision brushed aside a due process challenge
to New York milk regulation with at times dramatic language, language
of which the legalist story again grabs hold. Citing Justice Roberts's
statements limiting the use of due process to strike down regulation, 5
and his opening of the category "businesses affected with a public interest" to include essentially all business,46 the legalist tale portrays the decision as "a milestone in American constitutional development" 7 with a
"potentially revolutionary impact."' ' Once "tapped," writes Friedman,
that "potential" would carry a dramatic "fallout" in 1937. 4' To Cushman, "the Court was announcing a revolution in due process jurisprudence that extended far beyond the narrow confines of price regulation
controversies."5 ° Indeed, he argues, the substantive transformation and

new jurisprudential approach5 ' displayed in Nebbia would inevitably
revolutionize the Court's due process and Commerce Clause doctrines.
The Roosevelt Administration's victory in the Gold Clause Cases
constitutes another important moment in the legalist story. In four fiveto-four decisions authored by Hughes, the majority upheld a congressional resolution requiring all debts to be discharged in currency rather

underlying economic reality." Lessig, supra note 6, at 458.
45. "[A] state is free to adopt whatever economic policy may reasonably be deemed to
promote public welfare, and to enforce that policy by legislation adapted to its purpose....
Price control, like any other form of regulation, is unconstitutional only if arbitrary, discriminatory, or demonstrably irrelevant to the policy the legislature is free to adopt, and hence an
unnecessary and unwarranted interference with individual liberty." Nebbia v. New York,
291 U.S. 502, 537, 539 (1934) (quoted in Cushman, Stream, supra note 10, at 130).
46. "[Tjhere is no closed class or category of businesses affected with a public interest.... The phrase 'affected with a public interest' can, in the nature of things, mean no
more than that an industry, for adequate reason, is subject to control for the public good."
Nebbia, 291 U.S. at 536 (quoted in Cushman, Stream, supra note 10, at 130); See also Friedman, Switch, supra note 9, at 1919).
47. Cushman, Stream, supra note 10, at 130; see Cushman, Yellow-Dog, supra note 10, at
277. Cushman justifies this statement on two grounds: the decision departed from "laissezfaire values and formalist styles of thinking" in favor for a "more realist[]" approach to analyzing business activity, and its rejection of the public/private distinction "held dramatic potential consequences for Commerce Clause doctrine." Cushman, Stream, supra note 10, at
130.
48. Id. at 139.
49. Id. at 131, 139. See also CUSHMAN, supra note 10, at 225 ("Roberts wrote the opinion with which the narrowest possible majority discarded the linchpin of substantive due process. Apres Va, le deluge.")
50. CUSHMAN, supra note 10, at 80-81.

51. The Court had abandoned its "recourse to an essentialist metaphysic." Id. at 169.
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than through the "gold clause" of contracts.52 Once again, the "bottom
line" of these cases was that "the Court allowed the government to

overcome private contractual protections to achieve a daring change in
monetary policy for the broader societal good."53
2. From Schechter to Morehead: An "Interlude""

The contrast between this handful of pro-government victories and
the series of striking losses for the early New Deal-signed onto by
both Hughes and Roberts on a number of occasions-does not faze the
legalist. While the legalist tale acknowledges these decisions,55 it diminishes their importance. In January 1935, the Court struck down a
portion of the National Industrial Recovery Act of 1933 ("NIRA")
which prevented the interstate shipment of "hot oil.""6

Although

Hughes, writing for eight Justices, found the provision unconstitutional
on both non-delegation and commerce grounds,' the legalist story
downplays the holding as "carefully confined and nearly unanimous,
[which] did not raise much notice." 58 In May 1935, in a strident opinion
authored by Roberts, the Court struck down the Railroad Retirement

Act for violating both substantive due process and Commerce Clause
constraints. The legalists again dismiss the apparent gravity of Roberts's opinion, proclaiming, "it is hard to draw implications from it for
his conduct in the critical cases of the following two years.""
With a variety of techniques, the legalist tiptoes through a minefield
52. In Norman v. Baltimore & Ohio R.R., 294 U.S. 240, the Court sustained the resolution against contracts clause challenges.
53. Friedman, Switch, supra note 9, at 1927.
54. CUSHMAN, supra note 10, at 156; Cushman, Stream, supra note 10, at 131.
55. "[T]he Gold Clause Cases were virtually the only major victory that the Court gave
the Roosevelt Administration before 1937." Friedman, Switch, supra note 9, at 1927.
56. "Hot oil" was an amount of oil which surpassed the production quotas set by an
NIRA-appointed industrial board.
57. See Panama Ref. Co. v. Ryan, 293 U.S. 389 (1935).
58. Friedman, Switch, supra note 9, at 1923.
59. See Retirement R.R. Bd. v. Alton R.R., 295 U.S. 370 (1935).
60. Friedman, Switch, supra note 9, at 1929. Friedman justifies this claim on several
grounds. First, regarding due process, "Alton did not involve the type of issue that had been
at stake in Nebbia or would be present again in the minimum wage cases of 1936 and 1937."
,d.Regarding the Commerce Clause, Friedman chooses to favor Roberts's vote in United
States v. Chicago, Milwaukee, St. Paul& PacificRailroadin 1931 as showing his views on the
Commerce Clause. Alton required a far more "speculative" analysis of the relationship of
railroad regulation to maintenance of railroad service, and Roberts merely showed his tendency to "stay on traditional ground in Commerce Clause analysis" by not upholding the law.
Id.at 1930. Moreover, the case "did not raise the issue that was soon to be most importantthe extent to which Congress's power could reach to matters deemed local." Id
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of other apparently destructive cases in 1935 and 1936. "Black Monday," on which the Court handed down three unanimous New Deal defeats in Schechter Poultry v. United States,6 Louisville Bank v. Radford,62

and Humphrey's Executor v. United States," proves less easy to diminish
than Alton and Ryan. Without analyzing Schechter at great length, the
legalist story claims that poor drafting and ineffective litigation strategy
were to blame for the NIRA's demise in the case.6$ Humphrey's Executor and Radford merit no analysis whatsoever, except that the Frazier-Lemke Act, struck down in Radford, "swept more broadly than the
statute upheld in Blaisdell. ' The legalist story adopts a new tactic to

explain anti-New Deal decisions just prior to 1937. Rather than address
those holdings independently, the legalist story chooses to look at
Morehead v. New York ex. rel. Tipaldo,66 Carterv. CarterCoal Co.67 and

United States v. Butler68 only in light of their 1937 counterparts and

through the narrow analysis of Justice Hughes's and Roberts's motivations.
In all, the legalist story treats all of the anti-New Deal cases as

Cushman has labeled his section presenting them-as a narrow "interlude., 69 To the legalist, the Court's three years defying the Roosevelt
program and its burgeoning popular support simply marked the passage
of time as the import of Nebbia and Blaisdell "remained latent."70 Lessig overlooks this period entirely.7 To the legalist, this inconsequential

pause in the momentum of Nebbia ended in 1937.

61. 295 U.S. 495 (1935).
62. 295 U.S. 555 (1934) (striking down unanimously the Frazier-Lemke Act, which provided mortgage relief to farmers).
63. 295 U.S. 602 (1934) (holding that Roosevelt's removal of Humphrey, a Hoover appointee to the Federal Trade Commission, was unconstitutional).
64. See CUSHMAN, supra note 10, at 156-59, 162; Cushman, Stream, supra note 10, at
131-34, 139; Friedman, Switch, supra note 9, at 1932. These arguments draw heavily on
PETER H. IRONS, THE NEW DEAL LAWYERS (1982).
65. Friedman, Switch, supra note 9, at 1932.
66. 298 U.S. 587 (1936).
67. Cushman does point to the Guffey Coal Act's near failure in Congress to illustrate
the act's constitutional fragility, foretelling the Court's rejection of the law in Carter v. Carter
Coal Co., 298 U.S. 238 (1936). See CUSHMAN, supra note 10, at 159-62; Cushman, Stream,
supra note 10, at 138.
68. 297 U.S. 1 (1936).
69. CUSHMAN, supra note 10, at 156; Cushman, Stream, supra note 10, at 131.
70. Cushman, Stream, supra note 10, at 131.
71. He ties Blaisdell and Nebbia directly to Parrish as together "orchestrating the collapse of substantive due process," failing even to discuss the intervening holdings. Lessig,
supra note 6, at 457.
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3. 1937: The Nebbia "Evolution" Takes Hold
The first 1937 decision indicating the new direction of the Court,
West Coast Hotel v. Parrish2upheld the state of Washington's minimum wage laws for women. This result appeared to directly contradict
Tipaldo. A month later, the Court struck again, seemingly reversing
Carter'snarrow reading of the Commerce Clause in NLRB v. Jones &
Laughlin Steel73 and three companion cases. 4 In April, the third major
reversal occurred, as the Court's approval of the Social Security Act in
Helvering v. Davis75 seemed to directly contravene Robert's narrow
"general welfare" analysis in Butler. The legalist story explains each of
these decisions, and the Court's broader change in direction, as part of
the legal evolution described above.
a) West Coast Hotel versus Tipaldo
The legalist account of Parrish,the most scrutinized "switch," inevitably returns to an analysis of Justice Roberts. Hughes, who dissented
in Tipaldo and wrote for the majority in Parrish,appeared consistent in
the two decisions. In fact, the legalist celebrates, his Parrishopinion's
"resemblance to both Nebbia and Blaisdell is unmistakable., 76 Roberts's change of heart, however, must be explained, and the legalist
steadfastly undertakes this task.
First, the legalist story downplays the meaning of Roberts's vote in
Tipaldo by relying on the words of Roberts himself, reported by Felix
Frankfurter some years after Roberts's death.7 In a memorandum,
Roberts wrote Frankfurter that he voted to strike down the law in
Tipaldo because New York had not argued for the reversal of Adkins v.
72.300 U.S. 379 (1937).
73.301 U.S. 1 (1937).
74. See Associated Press v. NLRB, 301 U.S. 103 (1937); NLRB v. Friedman-Harry
Marks Clothing Co., 301 U.S. 58 (1937); NLRB v. Fruehauf Trailer Co., 301 U.S. 49 (1937);
75.301 U.S. 619 (1937).
76. Friedman, Switch, supra note 9, at 1938.
77. See Frankfurter, supra note 2. For a contentious discussion of the authenticity of the
Roberts's memorandum and Frankfurter's motivations for publicizing it, see Ariens, supra
note 3 (alleging that Frankfurter, in an effort to bolster the Court's legitimacy in the wake of
Brown v. Board of Education, published, and possibly fabricated, the "Roberts memorandum") and Friedman, Reaffirmation, supra note 9 (refuting Ariens's allegations). Putting
aside Ariens's most controversial claims, perhaps the most important point is what Friedman
and Ariens agree upon: that Roberts wrote the memorandum a full eight years after the
Parrishdecision and after Frankfurter had "urged [him] to write a memorandum defending
his integrity." Friedman, Reaffirmation, supra note 9, at 1991. With such a motivation, and
following years of public criticism for his Parrish vote, the historical value of the Roberts
memorandum can only be viewed with strong skepticism.
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7 8 and because
Children's Hospital,
Tipaldo could not be distinguished

from Adkins.79 Despite a number of weaknesses to this explanation,"
Friedman emphasizes that Roberts's infamous Tipaldo vote resulted
from his "judicial timidity" and "keen sense of his own mediocrity."8'
The Justice, he reports, displayed a "pronounced tendency to avoid de-

cisions on constitutional matters whenever possible."" These characteristics likely led him to uphold Adkins when its authority was not

challenged, rather than face the numerous questions to be answered if
he had voted to uphold in Tipaldo." Cushman similarly relies on Roberts's explanation for his apparent Tipaldo-Parrishabout-face.'

Rather

than Friedman's timidity theory, Cushman emphasizes fatigue, a lack of
communication, and Hughes's jurisprudential style as contributing factors to Roberts's apparently contradictory votes.'

Having dismissed Roberts's vote in Tipaldo, the legalist can call
upon Parrish as reflecting Roberts's unadulterated views.

Cushman

casts Parrishas the natural application to wage regulation of Nebbia's
holding for price regulation.86 Similarly, Friedman explains Roberts's
switch in Parrishas a lesson learned and a recollection of Nebbia principles." Seeing the hostile public reaction to Tipaldo, Roberts saw the
78. 261 U.S. 525 (1923) (invalidating minimum wage legislation for women as violating
due process).
79. See Frankfurter, supra note 2.
80. As Michael Parrish has pointed out, the explanation "flatly contradicted the state's
original petition for certiorari as well as its petition for rehearing," which both called for Adkins to be overruled. MICHAEL E. PARRISH, FELIX FRANKFURTER AND HIS TIMES: THE
REFORM YEARS 270 (1982). Friedman concedes that New York's petition for certiorari suggested that a "reconsideration" of Adkins might be "appropriate." Friedman, Switch, supra
note 9, at 1942. Moreover, on other occasions, Roberts did not seem shy about reversing a
past holding without being requested to do so. Only two years after his Tipaldo vote, for example, Roberts voted in favor of the decision in Erie Railroad v. Tompkins, 304 U.S. 64
(1938). The decision overturned Swift v. Tyson despite the fact that Tyson was not challenged by the Erie litigators. See Edward A. Purcell, Jr., Rethinking Constitutional Change,
80 VA. L. REV. 277,288-90 (1994).
81. Friedman, Switch, supra note 9, at 1945.
82. Id at 1945. Probably for similar reasons, Friedman asserts, Roberts and the Court
voted to deny rehearing Tipaldo in October 1936. Id. at 1947.
83. See id.
84. See CUSHMAN, supra note 10, at 92-105.
85. See id. at 100-04.
86. See id at 84-92.
87. Unfortunately for the legalist, the account that would gel most consistently with the
broader story-that in Parrish"the authority in Adkins was definitely assailed and the Court
was asked to reconsider and overrule it," Frankfurter, supra note 2-is simply false, and is
not forwarded by Friedman. As Friedman concedes, neither the State nor Parrish argued
that Adkins should be overruled. They instead attempted to distinguish Adkins on narrow
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error of his passive strategy and thus chose to overrule Adkins in Parrish. Roberts's "prior conduct, in Nebbia and other cases, makes this
the result one would most likely expect him to reach."' s Friedman carefully constrains his analysis of Roberts's perception of public reaction:
the change of heart was due to "the reaction to Tipaldo itself, rather
than.., the election of 1936 or... the Court-packing battle of 1937." 8'
Friedman ends his discussion of Roberts's Parrishvote in a fog:
The "beginning of wisdom" in attempting to understand Roberts
is to avoid the assumption that, absent political pressure, he
would act in a way that most observers would regard as consistent. He surprised even his colleagues and perhaps even himself,
and followed his own strange, sometimes unfathomable light."
b) Jones & Laughlin versus Carter
The next major decision of 1937, NLRB v. Jones & Laughlin Steel,
appeared to turn the 1936 Carter decision on its head. Once again, using Nebbia and an analysis of particular Justices' motivations, the legalist account explains why this appearance deceives.
Cushman places Jones & Laughlin into a long line of evolving "current of commerce" doctrine,9 a doctrine which posed a "slightly volatile
exception to the pristine, symmetrical rules of dual federalism." 92 Although at first glance unrelated, Nebbia's destruction of the long-held
distinction between businesses "affected with a public interest" and
those wholly private carried "dramatic potential consequences for
Commerce Clause doctrine."93 These consequences, however, would
grounds. See Friedman, Switch, supra note 9, at 1948-50.
88. Id. at 1952-53.
89. Id. at 1952.
90. Id. at 1953.
91. Cushman examines the development of the less formalist "current of commerce doctrine" from the mid-19th century, through Swift & Co. v. United States, 196 U.S. 375 (1905);
Stafford v. Wallace, 258 U.S. 495 (1922); Chicago Bd.of Trade v. Olsen, 262 U.S. 1 (1923),
and other cases. See CUSHMAN, supranote 10, at 141-54.
92. CUSHMAN, supra note 10, at 152.
93. CUSHMAN, supra note 10, at 155; See also Cushman, Stream, supra note 10, at 130.
Cushman describes these potential implications at length. With Nebbia, the "restraint that
the public/private distinction had imposed upon the current of commerce image was removed." CUSHMAN, supra note 10, at 155. Businesses that were previously considered
purely private could now be classified as "businesses affected with a public interest," and
their activity could now be located with the current of commerce. Id. Moreover, "Nebbia
demonstrated that the Court was inclined to look to the effects exerted by a business activity
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not become apparent until an appropriate "stream of commerce" case
emerged after Nebbia.9'
According to Cushman, Jones & Laughlin was that case. The Wagner Act required "no departure from existing commerce doctrine" to be
sustained, he argues, because of a number of factors: timing,95 skillful
drafting,96 sophisticated litigation strategy 97 and effective argumentation
in court."- In fact, "the current of commerce doctrine would have appeared to require that the Act be upheld."" Although Hughes did not
expound a "current of commerce" justification in his NLRB opinions,'O'
Cushman concludes that "the current of commerce theory was apparent
to anyone who read the decisions." ' ' In the end, the Court's deformalirather than to the nature of the business considered in a vacuum.. .- in short, to treat the
public/private distinction more realistically and less formally. This inclination prefigured the
Court's retreat from a formalistic understanding of the distinction between direct and indirect burdens on commerce." Cushman, Stream, supra note 10, at 130-31.
94. See CUSHMAN, supra note 10, at 155; Cushman, Stream, supra note 10, at 131. According to Cushman, neither Schechter nor Carter was the case to unleash Nebbia's "revolutionary impact" because "the business activities in question could not be located within a
current of interstate commerce." CUSHMAN, supra note 10, at 162.
95. Jones & Laughlin was "the first current of commerce case the Court saw in the postNebbia era." CUSHMAN, supra note 10, at 170.
96. See id at 162-64; Cushman, Stream, supra note 10, at 139-42. Picking up from Irons's
work, see IRONS, supra note 64, Cushman asserts that the legal background of the drafters
themselves and the fact that the Schechter holding helped guide those drafters allowed the
framers of the Wagner Act to use "the commerce power theory most likely to sustain the
Act." Cushman, Stream, supra note 10, at 142. It is important to note that Cushman draws
more decisive conclusions from Irons's meticulous work than does Irons himself.
97. See CUSHMAN, supra note 10, at 164-66; Cushman, Stream, supra note 10, at 143-44.
98. See CUSHMAN, supra note 10, at 166-68; Cushman, Stream, supra note 10, at 144.
99. CUSHMAN, supra note 10, at 168; accord Cushman, Stream, supra note 10, at 147.
100. Hughes opted instead to describe the long history of commerce clause jurisprudence. He pointed out the numerous exceptions to the local/national distinction of dual federalism and set out the famous words that "if [intrastate activities] have such a close and substantial relation to interstate commerce that their control is essential or appropriate to
protect that commerce from burdens and obstructions, Congress cannot be denied the power
to exercise that control." NLRB v. Jones & Laughlin, 301 U.S. 1, 37 (1937). Although
"there is virtually no record of the fascinating intracurial conversation that must have taken
place on this issue," Cushman claims this decision resulted from several factors, including
Hughes's and Roberts's desire not to differ from the results in Carter and Schechter (which
Cushman claims are distinguishable because the "current of commerce" doctrine was not
available in those cases). Cushman, Stream, supra note 10, at 149.
101. Cushman, Stream, supra note 10, at 150; see CUSHMAN, supra note 10, at 171
("[W]hile the majority declined specifically to rest its decision on that rationale... , the
Court could easily have reached the same result with the current of commerce theory.").
Cushman points to Hughes's discussion of each industry's relevant features as evidence of
"[t]he availability of the current of commerce theory." Cushman, Stream, supra note 10, at
151; see also CUSHMAN, supra note 10, at 171-73.
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zation of commerce doctrine in Jones & Laughlin resulted from conflation of the "current of commerce" doctrine and the Nebbia holding:
"[T]he current of commerce doctrine, as implicitly modified by Nebbia
v. New York, served as the safety-valve theory that allowed the majority
to synthesize existing commerce doctrine into a general principle."'"
At the very least, Cushman has claimed most recently, Roberts's
vote in Jones & Laughlin can be attributed to the availability of the

"current of commerce" doctrine.'O Thus, the apparent reversal of Carter by Jones & Laughlin was motivated neither by the political events
occurring at the time," nor a revolution. 5
Friedman's account varies considerably from Cushman's, and it mirrors his assessment of Parrish. Down-playing Hughes's dissent in Carter
as an "aberration,"' he claims that Hughes's expansive opinion in
Jones & Laughlin was consistent with his earlier views in Commerce
Clause cases and was thus not motivated by external events.' Once
again, Friedman has more difficulty explaining Roberts, whose "prior
record suggested that he would join the conservatives."' ' Attempting
to demonstrate that external political reasons did not cause his shift 9
102. Cushman, Stream, supra note 10, at 156. According to Cushman, Nebbia's "implicito modification" arose from the "logical consequences that Nebbia's deformalization
held for Commerce Clause doctrine." CUSHMAN, supra note 10, at 170. "Nebbia made it
possible to conceptualize what had previously been considered purely private enterprises as
businesses affected with a public interest. This in turn made it possible to locate such business activities in a current of commerce subject to federal control." Id. at 155. Jones &
Laughlin and its three companion cases reflected that approach, characterizing the enterprises involved "in the broad language of a business affected with a public interest innovated
by Nebbia." Cushman, Stream, supra note 10, at 153. More broadly, Nebbia had instigated a
trend, which Jones & Laughlin would follow, where the Court "declined to decide an issue of
constitutional law by recourse to an essentialist metaphysic." CUSHMAN, supra note 10, at
169.
103. See CUSHMAN, supra note 10, at 173-75.
104. In fact, not only does Cushman claim that the availability of the "current of commerce" theory solely drove the apparent shift from Carter Coalto NLRB, but he asserts that
the theory assured the "Justices and their audience that the Court was not trimming its principles to achieve the politically expedient result." Cushman, Stream,supra note 10, at 150.
105. Because the decision operated within "dominant stylistic, conceptual and doctrinal
paradigms," it was merely an "incremental evolution." Cushman, Stream, supra note 10, at
156. For an elaboration, see CUSHMAN, supra note 10, at 175, 177-90 (arguing that the
NLRB decisions did not comprise a revolution and were viewed with uncertainty by scholars,
lower courts, and politicians).
106. Friedman, Switch, supra note 9, at 1962. Hughes dissented from the holding of
Carterbut agreed with the majority that the Act surpassed Congress's commerce power. IL
at 1962.
107. See i at 1965, 1967.
108. See idL at 1967.
109. Friedman backed this assertion by pointing out that Roberts consistently stood on
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Friedman argues that Roberts simply changed his mind." He agrees
with Cushman that Roberts's views in Nebbia may have led him to sign
on to the opinion, and he concedes that perhaps the "storm of sit-down
strikes" may have pushed the Justice to rethink solutions to labor
problems."'
c) Helvering versus Butler
The legalist approach to the third "switch" of 1937 rests on a more
straightforward argument: Steward Machine Co. v. Davis,"'and Helvering v. Davis"3 although appearing to override the "general welfare"
limitations of Butler, are consistent with the earlier case. Despite the
opposite results of Butler and the SEC cases, Friedman argues that the
cases, "[a]t the broadest level of generality," were in the "same line."' "4
Pointing to the dissimilarity of the two laws considered in the cases,"5
Friedman
concludes that the differing results were not due to political
16
events.
4. Post-1937: The Appointments Revolution
Having established that the decisions in 1937 were neither revolutionary nor politically motivated, the legalist sets out to complete his
story. He does so by re-inserting the revolution he has extracted from
1937 into succeeding years. Detailing one Roosevelt appointment after
another,"7 the legalist claims the true revolution came about through
the liberal side of Commerce Clause cases after 1937; that switching positions for political
reasons was at best an unpredictable move, and at worst one that would further Roosevelt's
court-packing plan; and that granting a "total victory," as Roberts did, in all the NLRB cases
would not have been necessary if only undertaken for political reasons. Id. at 1971-72.
110. See id. at 1973. "Roberts, no less than other Justices, was persuadable and capable
of growth; he had previously changed his mind in other matters, in relatively short order and
free of significant political pressure." Id.
111. Id.
112. 301 U.S. 548 (1937) (upholding unemployment insurance provisions of Social Security Act).
113. 301 U.S. 619 (1937) (upholding old age pension provisions of Social Security Act).
114. Friedman, Switch, supra note 9, at 1956.
115. For example, while the majority in Butler perceived the AAA-mandated payments
to producers who limited production to be "coercive," payments in Helvering and Steward
Machine were not. Id. at 1958. Friedman also speculates that the unconditioned nature of
the AAA payments placed it on constitutionally weaker ground than the payments in the
SEC cases. See id.
116. See id. at 1960.
117. Solicitor General Stanley Reed replaced the retiring Sutherland in January 1938.
Attorney General Frank Murphy replaced the deceased Justice Butler in November 1938.
Felix Frankfurter filled the liberal shoes of Justice Cardozo, while William 0. Douglas did
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these personnel changes and the crucial holdings that followed."' Consistent with earlier assertions, "Nebbia played a somewhat larger and
more visible role in this consolidation than did West Coast Hotel-not
surprisingly, given that West Coast Hotel was essentially an application
of Nebbia.""9 Triumphantly ending his demystification of the externally-driven "switch" theory, Cushman proclaims:
Ironically, then, the proponents of the electoral theory of the
revolution in Commerce Clause jurisprudence are correct-not
because the results of the 1936 election persuaded the Nine Old
Men to ratify the New Deal, but because the Democratic victory
enabled Franklin Roosevelt, through the power of appointment,
to refashion the high Court in his own image.
C. Why the Change?
In the end, the legalist project undertakes two tasks. First, it reconfigures the "switch" of 1937 into a less than revolutionary event.' Relatedly, it has largely removed the external political explanation for the
change that did occur. Having taken these two steps, the legalist proffers a new set of non-political explanations for this less dramatic "revolution" of 1937.
The first subset of explanations rests entirely within the world of
lawyers. The dominant explanation involves the evolution of interdependent constitutional doctrines, which, to the legalist, lived a life of
their own. Through the development of the "current of commerce"
doctrine,'2 the rejection of formalism,"z and the decline of substantive
due process, an "integrated body of jurisprudence" from a prior era
"eroded and ultimately collapsed."'2 4 This doctrinal evolution is augthe same for Justice Brandeis, who also retired.
118. See CUSHMAN, supra note 10, at 224; Cushman, Stream, supra note 10, at 156-60;
Friedman, Switch, supra note 9, at 1974-84. These holdings include United States v. Carolene
Products,304 U.S. 144 (1938); Mulford v. Smith, 307 U.S. 38 (1939); United States v. Darby,
312 U.S. 100 (1941); Wickard v. Filburn,317 U.S. 111 (1942), as well as a bevy of other decisions in civil liberties, civil rights, criminal justice rights, and the taxing power.
119. Friedman, Switch, supra note 9, at 1976.
120. CUSHMAN, supra note 10, at 224.
121. As Friedman explains, the New Deal comprised "a less sudden, discontinuous shift,
and one less affected by immediate political factors, than may be connoted by the phrase
"constitutional revolution of 1937." Friedman, Switch, supra note 9, at 1897. "The shift may
have been incremental, a repeated altering of probabilities .... " Id. at 1898.
122. See Cushman, Stream, supra note 10.
123. See CUSHMAN, supra note 10, at 169; Lessig, supra note 6.
124. CUSHMAN, supra note 10, at 6.
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mented by the independent and shifting thoughts and actions of lawyers
themselves. In Friedman's account, the internal thoughts of particular

justices are crucial. To Cushman, much of the change arose from an
improvement in lawyering and law-making over the course of the New
Deal.2's To Lessig, the Justices' perception of the changing economic
system was paramount;26 Cushman recently has elaborated on how this
perception instigated an inter-doctrinal domino effect."

The legalist story does concede the interplay of several significant
"external" factors, but ones which it casts as apolitical. As just mentioned, the legalist credits the Depression, and the change in the nation's economic structure, for influencing the Court. Lessig places most
emphasis on this factor: "After the Depression, no one-and especially

not a court-could rely upon limitations resting upon the certainties of
non-interventionism to resist efforts to aid those now in need."' Second, the story places great emphasis on appointments, stressing the impact of Roberts's and Hughes's entrance, 29 as well as the additions to
125. See CUSHMAN, supra note 10, at 36-40; Cushman, Stream, supra note 10, at 139-45.
"[O]ne may more plausibly argue that the New Deal legislation's fate rested on the capacity
of statutory formulations, test case fact patterns, and legal theories to resonate with the set of
doctrinal categories comprising the constitutional consciousness of the individual Justices."
Cushman, Rethinking, supra note 10, at 257-58. Cushman relies largely on Irons's intricate
study of New Deal lawyering and litigation strategy in drawing this conclusion. Irons himself, however, concludes that despite the evolving litigation of the New Deal programs, the
most important factor in the New Deal lawyers' victory was that "when they came before the
Supreme Court they rode on a tide of forces for change which the Court could no longer resist." IRONS, supra note 64, at 289. At other points, Irons states that the court-packing plan
and growing labor militance "obviously affected the climate in which the Wagner Act cases
were argued and decided." Id. at 272-73. Regarding Parrish,Irons concludes that that "'famous switch' reflected not the prod of the court-packing plan but the aptness of Mr. Dooley's
aphorism that 'the Supreme Court reads th' iliction returns."' Id. at 277.
126. See Lessig, supra note 6.
127. "With economic development and integration, certain of the system's premises
ceased to be persuasive descriptive accounts of the world; this prompted the Court to reassess and revise those premises." CUSHMAN, supra note 10, at 42, 91. In reassessing those
premises through early decisions, Cushman continues, the Court's "system [of thought] lost
its appearance of coherence and symmetry, becoming unwieldy." Id. Efforts to eliminate
such "paradoxes" and "asymmetries" sparked the Court's major changes in different areas of
doctrine; moreover, "[t]ransformations in one area.., not only foreshadowed but entailed,
through structural ripple effects or interdoctrinal synergies, transformations in structurally
related areas of doctrine." Id. at 42.
128. Lessig, supra note 6, at 469. Cushman and Friedman also emphasize the importance of the Depression.
129. In fact, Cushman claims that due to the appointments of Hughes and Roberts,
"[t]he presidential author of 'the Constitutional Revolution of 1937' ... was not the man the
people had overwhelmingly returned to office the preceding November. It was instead,
ironically, the man the electorate had repudiated in Roosevelt's favor in 1932: Herbert Hoover." CUSHMAN, supra note 10, at 225.
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the Court following 1937.' Third, to Friedman at least, public outrage
at certain Court holdings may have pushed Roberts to rethink recent
decisions.13 ' Despite his acknowledgment of these factors, the legalist
constrains their effect, finding the 1937 decisions to comprise no more
than intra-legal evolution partially propelled by a set of non-political
external factors.
D. An Appraisalof the Legalist Contribution
The legalist story certainly adds depth and sophistication to the New
Deal debate. First, its analysis of pre-New Deal doctrinal developments, as well as the important changes effected by the Roberts's and
Hughes's appointments, adds a useful and significant layer to the traditional narrative. The legalist reminder to focus on Nebbia and Blaisdell
as important cases is equally judicious. Lessig's description of the challenge that the Depression posed to widely-held views of the country's
economic structure also helps explain an important development of the
time--one that would grow more powerful as the decade progressed.
The legalist contribution to the 1937 "switch" itself is also quite illuminating. It accurately points out similarities between early 1930s cases
and those that came down in 1937. Moreover, its skepticism of the traditional weight given to the Court-packing plan is persuasive. Highlighting Irons' exhaustive work describing the improvement in legal
methods and strategy in the late New Deal also adds a rich subtext to
the New Deal story. And certainly, the legalist is right to emphasize the
continued drama of the post-1937 years.
Yet the legalist story is fundamentally wrong, as others have labored
to point out.3 2 Going beyond criticisms that have already been made, 33
130. See Cushman, Stream, supra note 10, at 156-57, 160; Friedman, Switch, supra note 9,
at 1981-82.
131. See id.
132. See WILLIAM E. LEUCHTENBERG, THE SUPREME COURT REBORN 230-36 & nn.95,
99-100 (1995) (criticizing arguments by Cushman and other scholars that 1937 did not comprise a constitutional revolution); Ariens, supra note 3. For criticisms of specific aspects of
the legalist argument, see ACKERMAN TRANSFORMATIONS, supra note 1, at 335 & n.60
(criticizing Cushman's claim that the Court-packing plan was destined for failure even before
the Court's switch); id. at 364-65 & nn.37 & 38 (criticizing the legalist reliance on Nebbia for
"presuppos[ing] the [decisive] importance of 1937"); id. at 343 & n.81 (criticizing the "old
and tired debate about the subjective motivations" of the Justices and finding those arguments to be "naive" and to fail on "legalistic grounds"); LEUCHTENBERG, supra note 132, at
231 (attacking the poor drafting/lawyering thesis for the 1937 switch as "anachronistic");
Bruce Ackerman, A Generationof Betrayal?, 65 FORDHAM L. REV. 1519, 1531 (1997) (criticizing the "tired discussion" of the subjective motive of Justices Hughes and Roberts, focusing instead on the broad and public "performative meaning" which the 1937 switch carried);
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this article will highlight and correct the two central errors that the legalist story commits. First, the legalist account leaves gaping contextual
holes and fundamental distortions in its legal narrative, which in turn
lead to a flawed-indeed, an anachronistic-interpretation of the
Hughes years. This article will fill in those gaps, and in doing so will
demonstrate that 1937 marked a more dramatic turn from earlier years
than the legalist account depicts. With this new view of the 1937 switch,
the predominantly "internal" explanation falls well short of a satisfactory account of 1937. The legalist meanders around the edges of a political explanation for the switch-calling upon the Depression, the importance of appointments, and popular reaction to decisions as
important factors shifting Court doctrine-but he flatly refuses to endorse a broader political account. This is the second mistake, and it is a
grave one because it overlooks the true drama of the era and obscures a
vital element of constitutional change.
III. THE FALL AND RISE OF NEBBIA

The legal narrative of the 1930s is far more turbulent than the legalist's portrayal of the developments from Blaisdell and Nebbia to Parrish
and Jones & Laughlin suggests. This Part will place Nebbia and Blaisdell within the broader doctrinal landscape that existed up until 1937.
Eben Moglen, Toward a New Deal Legal History, 80 VA. L. REV. 263, 267, 271 (1994) (criticizing Cushman's historical methodology as "victor's history" and for breeding an "impersonal approach to intellectual history" that is too judge-centered and insufficiently attentive
to social influences); Michael Parrish, The Great Depression, The New Deal and the American Legal Order, 59 WASH. L. REV. 723, 732 (1984) (arguing that the thesis that the quality
of law-writing and litigation explains the switch in 1937 possesses "some merit" with respect
to the NIRA but "none at all when one reflects upon the care with which very good lawyers
wrote the [AAA] and the Guffey Coal Act, both of which were struck down by the Court.");
id. at 732-33 (dismissing the contention that Hughes's holdings before and during 1937 were
consistent in "gloss[ing] over much of the Chief Justice's language in Schechter and Carter
Coal, dismiss[ing] the contrary estimate of several contemporaries, and overlook[ing]
Hughes's anti-New Deal posture in cases such as Butler and Jones"); Purcell, supra note 80
(arguing that Cushman's work does not disprove the impact of outside pressures on the
Court's switch); Joseph L. Rauh, Lawyers and the Legislation of the Early New Deal, 96
HARv. L. REV. 947, 948 (1983) (reviewing IRONS, supra note 64) (arguing that the Wagner
Act "was upheld not because of the work or arguments of lawyers, but rather because President Roosevelt... had proposed a court-packing plan a few days before Supreme Court arguments"). Although not a direct attack, Stephen Gardbaum, in New Deal Constitutionalism
and the Unshackling of the States, 64 U. CHI. L. REV. 483 (1997), illustrates the extent to
which 1937 enhanced state as well as federal power, an account which further challenges an
intra-legal explanation.
133. This article builds on observations made by Ariens and Ackerman that the legalist
reliance on Nebbia "presuppos[es] the [decisive] importance of 1937." ACKERMAN,
TRANSFORMATIONS, supra note 1, at 364-65 & nn.37, 38; see Ariens, supra note 3, at 643-45.
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In doing so, it will show that rather than blazing an authoritative new
direction, these cases occupied an uncertain place within a generally
conservative jurisprudence in the area of government regulation. In
addition to the Court's holdings and language, the best evidence of this
emerges from legal scholars' and lower courts' analyses of these holdings over the decade. A careful reader can see these interpreters struggling to fit Nebbia and Blaisdell into the logic of the Court's prior and
subsequent decisions. Most Court watchers eventually abandoned that
effort as the Court repeatedly brushed the 1934 opinions aside; in fact,
many legal scholars, observing the 1934 and 1935 terms, surrendered entirely their efforts to sway the Court through legal argumentation."34
Only after 1937 did both the Court and lower courts authoritatively call
upon the most expansive rhetoric of Nebbia and Blaisdell, with legal
scholars recognizing the shift some years thereafter. In this way, while
Nebbia did not instigate the reversals of 1937, that year spawned our
modem-day conception of Nebbia.
A. Putting Nebbia and Blaisdell in Context: The Supreme Court in the
Early1930s
Although the legalist story rightly points out the importance of the
Hughes and Roberts appointments and their opinions in Nebbia and
Blaisdell,its account of the early Hughes era over-emphasizes these factors. Time after time in the early 1930s, the Court clung to old formalistic doctrines in structuring government regulatory power: looking narrowly at the Commerce Clause, utilizing substantive due process, and in
general limiting federal and state regulatory powers. The cases where
the Court displayed more liberal leanings generally comprised close
votes involving narrow circumstances, with legislation surviving factintensive judicial scrutiny. Conservative victories were often far more
decisive, calling upon the hallmark holdings of the Lochner era. On
many occasions where a decision hinted at widening government regulatory power, subsequent conservative holdings foreclosed that possi134. Cushman discounts the work of contemporary constitutional scholars for being
"dominated by scholars inclined to predominantly political explanations of judicial behavior," blaming them to a large degree for today's errant "conventional wisdom." CUSHMAN,
supra note 10, at 4. This statement, I contend, hints at the broader errors made by legalists
when they look at the New Deal period without historical sensitivity. See infra Part IV.
Blinded by scholars' work in 1937, the legalist story misses the evolution in scholarship that
took place over the course of the decade. It was only after the Court rendered numerous decisions striking down New Deal programs that many scholars abandoned the legal planefrom which they had previously attempted to defend numerous New Deal programs-for the
political. See infra Part III.
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bility. Only a view distorted by hindsight could portray the early 1930s
Court as one steering toward Parrishand later cases.

35

1. Setting the Stage: Regulation Before Nebbia
A close examination of several cases cited by the legalists, and oth-

ers they dismiss as less relevant, reveals the modicum of additional
regulatory power ushered in by Hughes and Roberts. The legalist account emphasizes two cases in the Hughes Court's first two terms to
show the more liberal tendency of the new Court. In Texas & New Orleans Railroad v. Brotherhood of Railway and Steamship Clerks, (T &

N.O.R.R.)'36 the Court upheld the Railway Labor Act of 1926, which
barred railroad companies from demanding "yellow dog contracts."'

While the Court's unanimous decision marked an important step in the
ascent of workers' rights of association, the Court did not stray from its

traditional Commerce Clause or due process analyses. By expressly applying its decision to the railroad industry, 131the Court placed the opinion squarely within decades of valid regulation of the quintessential
mode of interstate commerce and the model of a "business affected
with the public interest. 139 More importantly, the decision reiterated
the Court's adherence to substantive property rights, declaring its consistency with past holdings because the Act did not interfere with the

property rights of railroad employers;"' in fact, the Court justified la14 1
borers' freedom of association as derivative of their property rights. 42
Likewise, in O'Gorman & Young, Inc. v. HartfordFire Insurance Co.,'
135. Professor Friedman asks readers to perform a number of "thought experiments"
involving "switching time" to illustrate his points. See, e.g., Friedman, Switch, supra note 9,
at 2. I suggest only one such experiment: Don't switch time, and don't look at cases in light
of later New Deal cases. Insulate each case from your knowledge of later events, attempting
to ascertain its meaning only from its own language and the language of those preceding it;
doing this, think of the questions left unanswered. This approach brings a reader of the New
Deal cases closer to the cases' plausible meaning as they came down.
136. 281 U.S. 548 (1930).
137. "Yellow dog contracts" prohibited employees from joining labor unions.
138. The Court stated that employer-employee disputes in that industry "threaten the
service of the necessary agencies of interstate transportation." Id. at 570.
139. See, e.g., Wilson v. New, 243 U.S. 332 (1917) (upholding Adamson Act, regulating
wages paid to railroad employees); United States v. Trans-Missouri Freight Ass'n, 166 U.S.
290 (1897) (holding that the railroad industry can be regulated under the Sherman Act).
140. See T & N.O.R.R., 281 U.S. at 571 ("The Railway Labor Act does not interfere with
the normal exercise of the right of the carrier to select its employees or to discharge them.").
141. See id at 571 (holding that injunction was appropriate remedy because "selection of
representatives to confer with the employer in relation to contracts of service" comprised a
property interest).
142. 282 U.S. 251 (1931).
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the Court worked within older doctrines to uphold a New Jersey law
regulating commissions paid to fire insurance agents.'
Meanwhile, decisions by the Four Horsemen, joined by Hughes and
Roberts, faithfully adhered to old doctrines and limited any expansive
interpretation of the two cases cited above. For example, the same day
as O'Gorman,Roberts provided the crucial fifth vote in prohibiting the
Interstate Commerce Commission from interfering with a contract between an insolvent railroad's stockholders and reorganization managers.'" Although the Court acknowledged the government's traditional
power to regulate aspects of railroad transactions, it cited Lochner-era

gems Hammer v. Dagenhart,14 Adair v. United States, 46 and United
States v. E.C. Knight Co.'47 and pointed to the rights of contract and
property to strike down the regulation in question.'4" The majority rejected Stone's dissenting view, that the regulatory scheme was necessary
to "the permanency and stability of the transportation system as a

whole.'

4
1

50 a unanimous Court struck
Similarly, in Smith v. Cahoon,"

down Florida's regulation of private carriers on public highways. The

majority found the regulations beyond the power of the state even as it
recognized that highway safety in general constituted a "grave concern
as the highways become increasingly crowded with motor vehicles."' 5'
Thus, striking down even regulations affecting railroads and highways,
the Court had already cabined the regulatory power of Texas & New
Orleans Railroadand O'Gorman.
In 1932, the Court's six-to-two decision in New State Ice Co. v.
143. In a brief opinion, Justice Brandeis argued the regulation of commissions was constitutional because of the Court's long recognition that insurance was a business "affected
with a public interest," id at 257, and that rates had thus always been regulated. To Brandeis, the commission had a substantial effect on the rates. Id The Four Horsemen dissented, acknowledging that insurance rates were properly within the reach of regulation but
disagreeing that commissions could be regulated under that policy. Id. at 270-71. The debate, although fierce, was thus confined within the accepted "affected with a public interest"
analysis.
144. United States v. Chicago, Milwaukee, St. Paul & Pac. R.R., 282 U.S. 311 (1931).
145. 274 U.S. 251 (1918) (striking down a law prohibiting the interstate transport of
goods manufactured in violation of child labor laws).
146. 208 U.S. 161 (1908) (invalidating federal legislation forbidding "yellow-dog" contracts).
147. 156 U.S. 1 (1895) (holding that manufacturing was outside of the commerce power).
148. See Chicago, Milwaukee, 282 U.S. at 325-28. The Court stated that the contract the
ICC attempted to regulate "involved a transaction distinct and complete in itself without regard to its results; and, whether succeeded by commerce or not, was no part of it." Id. at 326.
149. Id. at 337 (Stone, J. dissenting).
150.283 U.S. 553 (1931).
151. Id. at 567.
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Liebmann52 further confined any move toward broader regulation. In
the case, a manufacturer and distributor of ice sued a competitor for
operating without a license required by an Oklahoma statute. The statute required that the state only issue a license for a given area if shown
that such manufacture, sale or distribution is a "necessity... at said
point, community or place [desired]," and that the facilities of the
manufacturer "are sufficient to meet the public needs therein. ' Although finding the manufacture of ice to be of "prime necessity" and
"indispensable," the Court stated that, like "the business of the grocer,
the dairyman, the butcher, the baker, the shoemaker, or the tailor,"
icemaking "bears no such relation to the public as to warrant its inclusion in the category of businesses charged with a public use."'" Concluding instead that ice-making comprised the type of "ordinary manufacture and production" that cannot be substantially regulated,'55 the
Court held that the regulation at bar unreasonably curtailed "the common right to engage in a lawful private business."'56 The majority opinion explicitly rejected the defense that the legislation was "experimental."' Notably, neither Roberts nor Hughes chose to join the vigorous
dissent of Justice Brandeis, who called for substantial changes in the
Court's approach to regulatory legislation. Brandeis urged greater deference to legislative decisions, directly attacked the concept of "affected
with a public interest," would have granted a broader power to attack
"the evil of destructive competition," and insisted upon the need for experimentation, especially during times of economic emergency.'
In March 1933, Roberts and Hughes once again joined the conservative four in an opinion that strictly limited legislatures' ability to regulate economic developments.'59 Roberts's opinion rebuked a Florida
store licensing system, holding that in treating two types of stores differently, the licensing scheme violated the Equal Protection Clause of
152. 285 U.S. 262 (1932).
153. Id. at 271-72.
154. Id. at 277.
155. In labeling ice manufacturing "ordinary," the Court expounded upon businesses
which it considered "affected with a public use": natural monopolies, businesses "dependent
upon the grant of public privileges," those implicating natural resources, and those threatening to be a monopoly. Md at 279.
156. Id at 278. The Court was particularly incensed by the practical effect of the legislation: "to shut out new enterprises, and thus create and foster monopoly ... against.., the
interest of the consuming public." Id.
157. Id. at 279.
158. Id. at 300-02 (Brandeis, J., dissenting).
159. See Louis K. Liggett Co. v Lee, 288 U.S. 517 (1933).

1998]

AGAINST LEGALISM

the Fourteenth Amendment "6 Although the regulation sought to
privilege the smaller store-owner over the larger chain, Roberts attacked the state's method of accomplishing this end: "There is no more
reason for adopting the county line as the measure of the tax than there
would be for taking ward lines in cities, or arbitrary lines drawn through
the state regardless of county boundaries."''6 Roberts refused to construct the statutory language so as to apply to large rather than small

enterprises, stating that "[n]othing said in O'Gorman & Young v. Hartford Fire Insurance Co.... or any other decision of this Court, justifies
such a pronouncement."'6 2 And sending a clear message that other laws
regulating corporations would face equally rigid scrutiny, Roberts declared that corporations "are as much entitled to the equal protection of
the laws guaranteed by the Fourteenth Amendment as are natural persons."'' 3 Once again, Roberts and Hughes disagreed with Justice Brandeis, who in dissent called for broad power of the states to police their
own commerce 4 and expressed skepticism about "corporate domination."'65 Neither did they side with Justice Cardozo, who called for deference in reviewing legislative decisions distinguishing among regulated
and unregulated entities.' 66
This panoply of cases quickly disappointed academics who had
hoped that O'Gorman and Texas & New Orleans Railroad indicated a
new Court direction. Initially, liberal scholars celebrated O'Gorman as
signaling a more deferential standard of review and a less rigid adherence to liberty of contract;' 67 they placed similar hope in Texas & New
160. His summary: "The statute lays a tax of a stated sum per store on any given number of stores in the same ownership located within the same county; but, if one happens to be
in a county other than that in which the remainder are situated, imposes an increased tax not
only on the single one lying in the second county, but on all." Id. at 533.
161. Id. at 534.
162. Id.at 536.
163. Id at 536. Roberts continued: "Unequal treatment and arbitrary discrimination as
between corporations and natural persons, or between different corporations, inconsistent
with the declared object of the legislation, cannot be justified by the assumption, that a different classification for a wholly different purpose might be valid." Id.
164. See id. at 545 ("[The State] may grant the privilege [of engaging in commerce]
broadly, or restrict its exercise to a single county, city, or town, and to a single place of business within any such subdivision of the state.") (Brandeis, J., dissenting).
165. Id at 549.
166. See id at 585. ("The system has had its origin in the belief that the social utility or
inutility of one group is less or greater than that of others, and that the choice of subjects to
be taxed should be adjusted to social gains and losses.") (Cardozo, J., dissenting)
167. See, e.g., Noel T. Dowling, Compensationfor Automobile Accidents: A Symposium,
32 COLUM. L. REv. 785, 814 (1932) ("The presumption [of a statute's validity], familiar
enough in the language of the cases but of doubtful potency in influencing decisions, gath-
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Orleans."6 Scholars such as Edward Corwin optimistically sensed a
broader shift away from restrictive commerce cases such as Hammer v.
69 Particularly
Dagenhart.1
after the New State Ice decision, however, this

optimism faded. Scholars found the opinion's "sweeping dicta" to be a
"labored attempt to maintain our competitive regime."''7 Combined
with other decisions, New State Ice led scholars to revisit their optimistic
assessments of earlier Hughes Court decisions; one scholar lamented

that despite the apparent shift of earlier decisions, "there may be, on
the contrary, no very striking change in the treatment of questions by
the present Court ....In fact, there was no clearly defined 'liberal'
tendency in the decisions at the 1930 term."'' As they looked at the
long line of restrictive cases that preceded New State Ice-such as Wolff
Packing Co. v. Court of Industrial Relations,' Adkins v. Children's
Hospital,7 3 and Ribnik v. McBride'74-- as well as a restrictive line of
ered new strength in O'Gorman....); Walton H. Hamilton, The Jurist'sArt, 31 COLUM. L.
REV. 1073 (1931). Cf. Felix Frankfurter, The Business of the Supreme Court at October
Term, 1930, 45 HARV. L. REV. 271, 305 (1931) (noting the change in procedure and strategy
O'Gorman would require for legislative litigation); Comment, The Supreme Court's Attitude
Toward Liberty of Contract,41 YALE L.J. 262, 267 (1931) (stating that O'Gorman signaled
that the "Court is not to stand in the way of experimentation. The addition of two vigorous
thinkers to the Bench has carried the day for pragmatism ....).
168. See, e.g., Note, Due Process and the Employment Contract,44 HARv. L. REV. 1287,
1291 (1931) ("[T]he recent decision of [Texas & N. 0. R. R.] seems to mark a definite departure from a strict policy of laissez faire."); Comment, Federal Protection of Collective Bargaining Under the Railway Labor Act of 1926, 40 YALE L.J. 92, 98 (1926) (predicting that the
T. & N.O.R.R. liberal treatment of the Commerce Clause may "be extended to include labor
relations in other industries.") Others found the most important result of T. & N.O.R.R. to
be its implications for labor law. See Alpheus T. Mason, Mr. Justice Brandeis and the Constitution,80 U. PA. L. REV. 799, 833 (1932) (noting that the Court held that a labor union can
extend its operations beyond a single enterprise, and that the decision illustrated the effectiveness of injunctions against employers).
169. See Edward S. Corwin, Congress's Power To Prohibit Commerce: A Crucial ConstitutionalIssue, 18 CORNELL. L.Q. 477, 499-501 (1933) ("[Hammer] is today elbowed into
rather narrow quarters."). Max Lerner, although not as assured as Corwin, also noted a
move away from the "decisive and militant" Lochner era to one without any clear direction,
waiting for a "crystallization of capitalist attitudes." Max Lerner, The Supreme Court and
American Capitalism,42 YALE L.J. 667, 693, 695 (1933).
170. Farnsworth L. Jennings & Robert C. Sullivan, Legal Planning for Agriculture, 42
YALE L.J. 878,878 (1933).
171. Malcolm P. Sharp, Movement in Supreme CourtAdjudication-A Study of Modified
and Overruled Decisions, 46 HARV. L. REV. 361, 362-63 (1933). See also Decisions, Constitutional Law-Equal Protection of the Laws, 32 COLUM. L. REV. 374, 374 (1932) (stating
that a decision striking down a state tax "is some evidence that the O'Gormancase is not, as
has been supposed, indicative of a new and more benign attitude toward state legislation.")
172. 262 U.S. 522 (1923) (striking down state regulation of the food manufacturing and
preparation industry).
173. 261 U.S. 525 (1923).
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Commerce Clause cases, scholars held out little hope that upcoming
New Deal programs would survive without "a revolution in constitutional interpretation. ' ' 5 Hopeless about potential intra-legal solutions
to the upcoming showdown, one pair hinted at an alternative that would

garner more attention in coming years:
If the Supreme Court is to sustain redistribution of purchasing
power and economic planning through direct regulation, it is apparent that the attitudes displayed and the principles enunciated
in [Coppage v. Kansas,176 Wolff Packing, and Adkins] must be
renounced. If this cannot be done, speculation is rife as to the

possibility of creating a new philosophy by various methods of
packing the Court."

174.277 U.S. 350 (1928) (invalidating the regulation of employment agencies).
175. Morris Duane, MarketingAgreements Underthe AgriculturalAdjustment Act: Their
Contents and Constitutionality, 82 U. PA. L. REV. 91, 112 (1933). Duane was particularly
pessimistic:
Those who believe that the [AAA] is constitutional must rely, in the last analysis,
upon one or two cases which were decided under unusual circumstances. Those
who believe the Act is unconstitutional can rely upon many decisions under the due
process clause ... and also upon the Court's views ... particularly with reference to
states' rights ....[ln order to find the Act constitutional the Supreme Court will
have to extend the Commerce Clause further than it has ever before been extended,
even under unusual circumstances, and that they will have to do likewise with the
taxing power and with the Due Process clause.
Id Others shared in his pessimism, reflecting how little the Court had moved from an intrusive review of legislation in recent years. See, e.g., Ray A. Brown & Howard L. Hall, The
Police Power and Economic Reconstruction, 1 U. CHI. L. REV. 224, 233 (1933) (pointing to
New State Ice and other decisions to conclude that "the Supreme Court has almost invariably
decided in favor of unrestrained bargaining power, and adopted, at times expressly, at times
impliedly, an individualistic theory of the concepts of property and contract."); Comment,
JudicialReview of Administrative Orders Under the N.R.A. and A.A.A., 43 YALE L.J. 599,
609-10 (1934) ("[T]he readiness with which the courts accept the social policies of the 'New
Deal' will be of even greater significance in determining the extent of judicial review than
either the broadness of the regulations of industry or the judicial character of the administrative proceedings ....[Tihe magnitude of the social policy involved ... will in all probability
impel the courts to retain a controlling hand upon the course of the new legislation."). Cf.
Morris R. Cohen, The Basis of Contract,46 HARV. L. REv. 553, 570 (1933) ("[S]o widespread has [the idea of freedom of contract] become that few have noticed its radical novelty.").
176. 236 U.S. 1 (1915) (striking down state law prohibiting "yellow-dog" contracts).
177. Brown & Hall, supra note 175, at 245.
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2. 1934: Blaisdell,Nebbia and Surrounding Cases
a) The Decisions

Within this context, the legalist story correctly notes that Blaisdell
and Nebbia differed from the cases described above. But that difference, and the language within those opinions, does not complete the
story. To responsibly ascertain the meaning of Blaisdell and Nebbia in
1934 and the years that followed, one must examine-as contemporary
interpreters did-concurrent cases elaborating upon and cabining the
new holdings.
In Blaisdell, handed down on January 8, 1934, Chief Justice Hughes
at first blush seemed to grant the states considerable power to tackle
economic crises. Upholding against a Contracts Clause challenge a
Minnesota statute providing foreclosure delays for troubled debtors, the
Chief Justice outlined broad state power to regulate for the public good.
Hughes began by discussing the "emergency power" doctrine, stating
that while "emergency does not create power [or] increase granted
power... , emergency may furnish the occasion for the exercise of
power."'78 He then traced the history of Contracts Clause doctrine,
pointing out that contracts remain subject to the broader authority of
the state "to safeguard the vital interests of its people."'' Elaborating
on this state duty, he claimed that the state may exercise "its continuing
and dominant protective power notwithstanding interference with contracts"'' as long as that power is "addressed to a legitimate end and the
measures taken are reasonable and appropriate to that end.''. Finally,
Hughes pointed to recent changes in the public order to claim that such
interference was perhaps more justifiable than in earlier years: "[T]here
has been a growing appreciation of public needs and of the necessity of
finding ground for
a rational compromise between individual rights and
' 82
public welfare.'
Despite its occasionally sweeping rhetoric, celebrated by those in fa-

178. Home Bldg. & Loan Ass'n v. Blaisdell, 290 U.S. 398,425-26 (1934).
179. Id. at 434. "The policy of protecting contracts against impairment presupposes the
maintenance of a government by virtue of which contractual relations are worth while,--a
government which retains adequate authority to secure the peace and good of society." Id.
at 435. "While the charters of private corporations constitute contracts, a grant of exclusive
privilege is not to be implied [against the states]." Id.
180. Id. at 437.
181. Id. at 438.
182. Id. at 442.
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vor of a strong regulatory state, ' " Hughes's opinion simultaneously introduced a number of constraints and puzzles. Most importantly,
Hughes's discussion of the "emergency power" carefully avoided
broadening that power, and it could indeed be construed as limiting the
emergency justification. The opinion, stressing that constitutional powers "were determined in the light of emergency, and []are not altered by
emergency,"1' ' underscored that laws passed during emergencies would
continue to undergo close judicial scrutiny" s Laws survived that scrutiny "only [if] of a character appropriate to that emergency, and... only
upon reasonable conditions." '86 Corwin, for one, criticized this aspect of
the Blaisdell decision for its lack of clarity;"' others noted the limitations it erected.' s

Moreover, in finding the legislation reasonable, Hughes emphasized
three factors which appeared further to narrow the holding. First, he
once again noted the emergency plaguing the state. Second, the regulation, while extending the time of repayment by the mortgagor, did not
"impair the integrity of the mortgage indebtedness;" ' 9 in fact, the Court
found that "[t]he relief afforded by the statute has regard to the interest
of mortgagees as well as to the interest of mortgagors."' 9

Third,

183. See, e.g., Edward S. Corwin, Moratorium Over Minnesota, 82 U. PA. L. REV. 311
(1934) (praising Hughes's opinion).
184. Blaisdell,290 U.S. at 425.
185. Id- at 426.
186. Id.at 445.
187. See Corwin, supra note 183, at 315 (poking fun at the confusion of Hughes's discussion of the "emergency doctrine," stating that "[s]urely our judges ought to relinquish the
idea that the judicial role invests them with Humpty-Dumpty's facile prerogative over
words.") Corwin, in fact, criticized the clarity of Hughes's entire holding: "Unfortunately
the Chief Justice... appears to be a trifle shy of his own argument with the result that it is
not quite so clear-cut at all points as that of his adversary." Id.at 312.
188. The Harvard Law Review proclaimed: "[I]f the emergency doctrine is to be looked
to for the justification of a relief statute, a limitation of its duration to the emergency period
seems essential." Note, Constitutionality of Mortgage Relief Legislation: Home Bldg. &
Loan Ass'n v. Blaisdell, 47 HARv. L. REV. 660,666 (1934).
189. Blaisdell,290 U.S. at 425.
190. Id at 446. Hughes highlighted the limited effect of the law on mortgages:
[I]nterest continues to run; the validity of the sale and the right of the mortgageepurchaser to title or to obtain a deficiency judgment, if the mortgagor fails to redeem within the extended period, are maintained; and the conditions of redemption, if redemption there be, stand as they were under the prior law. The mortgagor
during the extended period is not ousted from possession... [and] is not left without compensation for the withholding of possession.
ld at 445.
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Hughes emphasized that the legislation was temporary, "limited to the
exigency which called it forth.''91 A number of scholars recognized that
this three-prong test constituted a rigid reasonableness requirement,
noting that the "absence of any one" of the three factors listed would
have rendered the law unconstitutional. "Thus the fate of less conserva-

tive moratoria legislation is doubtful."' 2
Despite some of its striking language, then, the countervailing narrowness of key aspects of Hughes's opinion begged a number of questions. Did the "emergency power" bolster states' ability to tackle crises,
or did states face the same judicial scrutiny as when passing nonemergency regulations? That answer, as Corwin's jibes denoted, was
far from clear. What of the fate of legislation not as limited in its effect

on creditors as that in Minnesota? Or legislation not temporary in nature?

Of doubtful constitutionality, scholars agreed.

And did this

holding apply equally to federal regulation? The narrowness of the 5-4
majority only accentuated the uncertainty surrounding these questions.
Thus, while the potential breadth of Blaisdell was clear, even those

buoyed by the holding's possibilities were inconclusive about what, realistically, to make of it: "[h]ow far [its] doctrine is a product of the
moment, and how far the Supreme Court will subscribe to it as a gen-

eral precept of constitutional interpretation, remains yet to be seen.""'
Perceptively, Corwin concluded that the opinion was critical not because it marked a new direction for the Court; rather, Hughes's opinion

and Sutherland's dissent presented the two "widely divergent lines of
constitutional
law [which] may be imaginably projected" in the near fu94
ture.

191. Id.at 447.
192. Recent Cases, ConstitutionalLaw-Impairment of Contract,1 U. CHI. L. REV. 639,
641 (1934). The author went on to surmise that the scrutiny for reasonableness may "perhaps require a greater showing of constitutionality than is usually the case." Id. Speculating
as to the meaning of Blaisdell for future laws, the HarvardLaw Review also viewed the decision's certain impact narrowly. Looking at its potential effect on other mortgage relief legislation, the journal wrote that "statutes restricted in operation to farm and home foreclosures, which present the most vital social problem, have a better chance of survival than
others." Constitutionalityof Mortgage Relief, supra note 188, at 666. The journal also predicted that moratoria limited to principle defaults only and those which "safeguard[] the
mortgagee's interests" and provide compensation for the delay, "are apt to receive more favorable treatment than stays which are not so restricted." Id. at 667. See also Note, ConstitutionalLaw-Contracts Clause, 34 COLUM. L. REV. 361,362 (1934) (noting the three factors
the court stressed in its reasonableness analysis).
193. Constitutionalityof Mortgage Relief, supra note 188, at 668.
194. Corwin, supra note 183, at 316.
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Two months later, in Nebbia,9 5 the Court once again upheld a state
regulatory law with occasionally sweeping rhetoric. Nebbia, a Rochester grocer, challenged New York's milk price regulation as a violation
of the Fourteenth Amendment's Due Process and Equal Protection
Clauses. Justice Roberts, writing for another 5-4 majority, quickly
brushed aside Nebbia's equal protection claim.196 To uphold the legisla-

tion on due process grounds, Roberts made a more comprehensive argument. First, he elaborated on the state's power to regulate both
property and contract interests.
[N]either property rights nor contract rights are absolute; for
government cannot exist if the citizen may at will use his property to the detriment of his fellows, or exercise his freedom of
contract to work them harm. Equally fundamental with the private right is that of the public to regulate it in the common interest.' 9
With this baseline, Roberts continued, the Due Process Clauses of
the Fifth and Fourteenth Amendments do not prohibit government
regulation but "demand[] only that [a] law shall not be unreasonable,
arbitrary, or capricious, and that the means selected shall have a reasonable and substantial relation to the object sought to be attained."'98
Citing numerous cases, Roberts listed examples of laws curtailing contract and property rights that passed due process scrutiny.'99
Moving to the law at bar, Roberts took aim at several of Nebbia's
specific arguments. First, he rejected the contention that price fixing by
the government was per se unreasonable.2 Next, he attacked Nebbia's
more general argument that the milk industry was not sufficiently "affected with the public interest" by altering dramatically that entire doctrine. Declaring that "there is no closed class or category of businesses
affected with a public interest," Roberts announced that the term meant
"no more than that an industry, for adequate reason, is subject to con195. 291 U.S. 502 (1934).
196. See id. at 521.
197. Id. at 523. Roberts cited Justices Marshall, Barbour and Taney to give historic

weight to this assertion. Id. at 523-35.
198. Id. at 525.
199. Id. at 525-30. "Laws passed for the suppression of immorality, in the interest of
health, to secure fair trade practices, and to safeguard the interests of depositors in banks,
have been found consistent with due process." Id. at 526.
200. Id. at 532. The view that prices could not be regulated "was negatived many years
ago." Id.

MARQUETTE LAW REVIEW

[Vol. 82:63

trol for the public good."' ' In a quick move, therefore, Roberts collapsed all economic regulation into one line of analysis, regardless of
the industry affected: "[i]f the laws passed are seen to have a reasonable relation to a proper legislative purpose, and are neither arbitrary
nor discriminatory, the requirements of due process are satisfied ... "2
Having earlier described the importance of the milk industry in general
and in New York, the deflation of milk prices in that state, and the
unique aspects of the milk industry which had bred that deflation,"
Roberts concluded that the regulation at bar met the standard he had
introduced."
Certainly, Roberts's Nebbia opinion made some dramatic moves.
His bold description of government power reinforced Hughes's language in Blaisdell. His replacement of the "public-interest/private interest" analysis in favor of a more general "reasonableness" test
marked an important and widely noted turn in the Court's mode of
analysis.205 Focusing on the opinion's broadest rhetoric, the popular
media,6 some scholars," and proponents of the New Dealm hailed the
decision as a turning point in the Court's direction. Opponents of
broader legislative power also feared its long-term impact.2
Simultaneously, however, scholars soberly cautioned against the notion that Nebbia marked a "distinct break with the past. ' '210 Like Blaisdell, the opinion deferred numerous questions for future decisions.
First, although the opinion spoke in broad terms, the case involved state
regulation; would the Court grant the same deference to federal regulation? If so, how, if at all, would Nebbia affect the Court's Commerce
201. Id. at 536.
202. Id. at 537.
203. See id. at 516-17.
204. See id. at 539.
205. See Comment, Constitutional Law-Price Fixing-ChangedAttitudes, 32 MICH. L.
REV. 832 (1934) (noting important change from a flawed "affected with a public interest"
analysis).
206. See, e.g., The Supreme Court Eats Crow, NEW REPUBLIC, Mar. 21, 1934, at 416-17.
207. "The decision marks the change from an era of laissez-faire to an era of governmental regulation ....It means that the philosophy of [Holmes and Brandeis] has now become
that of the majority." Morris Duane, Notes, 82 U. PA. L. REV. 619, 622 (1934). Cushman
points to some of these optimistic commentaries. See CUSHMAN, supra note 10, at 82-83 &
nn.80-85.
208. See IRONS, supra note 64, at 38.
209. See Thomas Raeburn White, ConstitutionalProtectionof Liberty of Contract: Does
It Still Exist?, 84 U. PA. L. REV. 425 (1935) (fearing that Nebbia might result in untrammeled
majority rule).
210. ChangedAttitudes, supra note 205, at 832.
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Clause jurisprudence? Scholars could not answer this question defini211
tively, but some doubted Nebbia's applicability to federal laws. Second, the Court did not address the "emergency doctrine" discussed at

length in Blaisdell: What was the future of that recently enunciated
doctrine, and how 1did
its absence from Nebbia change the precedential
2
value of Blaisdell?
Perhaps most importantly, Roberts failed to elaborate on the
Court's new reasonableness inquiry. Rather, after having looked
closely at the circumstances of the New York milk industry, he simply
found the New York law-involving an important industry, with a long
history of considerable regulation, experiencing a crisis of price deflation-to meet that standard.2 3 Considering that searches for "reasonableness" had in the past resulted in intense judicial scrutiny, 21 4 while
the newly defunct "public interest" doctrine had at times permitted far-

211. "[I]t is clear that this decision is not direct authority for the constitutionality of federal legislation." Duane, supra note 207, at 623. See also Note, Some Constitutional Problems Arising Out of Federal and State Control of Milk, 34 COLUM. L. REv. 1336, 1347
("Widespread price control appears limited to the states.").
212. One analysis from 1936 noted this absence: "Despite an almost encyclopedic listing
of precedents supporting various uses of the police power, the "emergency cases" were not
cited by the majority.... This treatment leaves the decision a precedent which can be confined to its peculiar facts rather than one susceptible of invocation for any sort of depression
law." Irving B. Goldsmith & Gordon W. Winks, Price Fixing: From Nebbia to Guffey, 31
ILL. L. REv. 179, 182 n.20 (1936).
213. Friedman agrees: "nearly all of Roberts's opinion in Nebbia is devoted to discussion
of legal generalities, leading to his enunciation of a standard; he stated with remarkable
brevity, and with no detailed examination of the underlying facts, his conclusion that the New
York statute was reasonable." Friedman, Switch, supra note 9, at 1921.
214. In Adkins, 261 U.S. 525 (1923), for example, the Court struck down a federal minimum wage statute for the District of Columbia in part because the means chosen were not
reasonably related to Congress's police power of protecting the public health. The Court's
analysis of reasonableness in that case was far from deferential; to conclude that the law,
"[a]s a means of safeguarding morals ... [was] without reasonable basis," id. at 556, the
Court engaged in page after page of close examination and critique. See id. at 553-62. Similarly, in Wolff Packing, 262 U.S. 522 (1923), the Court struck down the attempts of the Kansas legislature to regulate facets of the food preparation industries, including wages. The
Court, asking "[tihe extent to which regulation may reasonably go," id. at 539, answered by
ruling the Kansas legislation violative of due process. This followed close scrutiny of the
provisions of the Act, as well as a dismissal of the proffered emergency justification. See id.
at 540-44. Other equal protection and police power cases from the past used a reasonableness standard with equally rigorous scrutiny. See, e.g., Louis K. Liggett Co. v. Lee, 288 U.S.
517 (1933); Coppage v. Kansas 236 U.S. 1, 14 (1915) (striking down state law prohibiting
"yellow dog" contracts after inquiring into the "reasonable exercise of the police power of
the state"); Lochner v. New York, 198 U.S. 45, 58 (1905) (striking down state maximum
hours legislation for bakeries after finding "no reasonable foundation for holding [the law] to
be necessary or appropriate ... to safeguard the public health .... ").
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reaching regulations,215 the decision's definitional silence begged crucial
questions. What indeed was the scope of Nebbia "reasonableness"?
As in Blaisdell, were the factors Roberts emphasized here-the emergency circumstances and past regulation of the industry-necessary for
a finding of reasonableness? Scholars quickly noted these uncertainties;
one lamented that the Court set forth a standard of reasonableness,
"[b]ut the standards of reasonableness for such regulations [were] not
determined.,

21 6

Others worried that a host of other constitutional ob-

stacles to state power, such as equal protection and the "reverse Commerce Clause," would hinder legislation that might meet other Nebbia
standards.217 Only the answers to these questions, once again made less
clear by a 5-4 vote, would determine if the dismantling of the public/private distinction would result in heightened judicial deference, or if
the Court would simply utilize a new mode of analysis to reach the same
confining results of prior years. 8
Subsequent cases in 1934 further discouraged dramatic readings of
Nebbia and Blaisdell. Although the Court generally held fast to its approval of New York's milk regulation scheme, 219 only one week after
Nebbia, the Court rendered the Commerce Clause obstacle to federal
regulatory power as formidable as ever. In Chassaniol v. City of

215. For instance, under the "affected with a public interest" doctrine, the Court had
upheld regulation of railroad laborers' hours and wages, see Wilson v. New, 243 U.S. 332
(1917); rates of rental housing, see Block v. Hirsh, 256 U.S. 135 (1921); stockyards, see Stafford v. Wallace, 258 U.S. 495 (1922); rates of stockyard services, see Tagg Bros. & Moorhead
v. United States, 280 U.S. 420 (1930); rates of fire insurance, see German Alliance Insurance
Co. v. Lewis, 233 U.S. 389 (1914); and commissions paid to fire insurance companies' agents,
see O'Gorman & Young v. Hartford Fire Ins. Co., 282 U.S. 251 (1931).
216. Recent Cases, 48 HARV. L. REV. 331 (1934). See also Some Constitutional Problems, supra note 211, at 1338 (noting that the Court left unclear "due process limitations on
the figure at which prices or rates can be fixed.").
217. See id. at 1341, 1344-45.
218. Later accounts have properly construed the general uncertainty surrounding the
Nebbia and Blaisdell decisions. See, e.g., LEARNED HAND, THE BILL OF RIGHTS 43 (1958)
("The decision of a bare majority in 1934 that a state may fix the price of milk was taken by
some people as a coup de grace of the old doctrine, though it really should not have been so
taken, as appeared from the following consolatory saving placebos.") Carl Swisher noted
that despite their liberal holdings, Nebbia and Blaisdell "were arrived at by votes of five to
four ... , they had to do with the interpretation of state laws rather than with broad federal
statutes... [and] the opinions were so carefully phrased that if conditions changed slightly,
or if other statutes ... varied slightly from those already passed upon, the Court could easily
shift its ground without reversing the decisions." CARL BRENT SWISHER, AMERICAN
CONSTITUTIONAL DEVELOPMENT 924 (2d. ed. 1954).
219. See Borden's Farms Prod. Co. v. Baldwin, 293 U.S. 194 (1934); Hegeman Farms Co.
v. Baldwin, 293 U.S. 163 (1934).
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Greenwood,m the Court upheld a local tax on cotton transactions. Although it recognized that ninety percent of cotton transactions in
Greenwood entered interstate commerce, and that the ginning, transporting, warehousing and buying of cotton are "steps in preparation for
the sale and shipment in interstate or foreign commerce," it held that
"each step prior to the sale and shipment is a transaction local to Mississippi, a transaction in intrastate commerce."' ' In W.B. Worthen Co. v.
Thomas,2n only four months after Blaisdell, the Court struck down on
Contracts Clause grounds an Arkansas law placing assets in life insurance policies beyond the reach of creditors. Although the state asserted
the same emergency justification that had prevailed in Blaisdell, the
Court rejected the argument here. In Blaisdell,the Court said, the principle couched by the Court had "precluded a construction which would
permit the state to adopt as its policy the repudiation of debts or the destruction of contracts or the denial of means to enforce them .... [The
state's] action must be limited by reasonable conditions related to the
emergency. '"2' Because the Arkansas law was "neither temporary nor
conditional," the Court struck it down. 4 Within a year, the Court
would strike down a second package of Arkansas debtor relief laws and
warn that the bounds of state power were perhaps narrower still.22
Thus, within mere months of Nebbia and Blaisdell, the Court had firmly
diminished their import.
Perhaps in response to this trend, academic court-watchers rarely
utilized Nebbia and Blaisdell asserted the constitutionality of the recov220.291 U.S. 584 (1934).
221. IL at 587.
222.292 U.S. 426 (1934).
223. IL at 433.
224. Id. at 434. One scholar found the Worthen decision to underscore the Blaisdelllanguage that "negatived the proposition that emergency creates power." Ira Jewell Williams,
Does the Commerce Clause Give Power To DominateAll Industry?,83 U. PA. L. REV. 23, 32
(1934).
225. See W.B. Worthen Co. v. Kavanaugh, 295 U.S. 56 (1935). The laws at bar increased
the required time of payment from 30 to 90 days, decreased the penalty for late payments,
slowed the appeals process available to creditors, and mandated other measures protecting
the debtor from prompt dispossession by the creditor. See id. at 58-59. In striking down
these laws, the Court once again expressly narrowed the Blaisdell holding, stating that
changes to a contract remedy "may [not] be pressed so far as to cut down the security of a
mortgage without moderation or reason or in a spirit of oppression. Even when the public
welfare is invoked as an excuse, these bounds must be respected." Id. at 60. Finding the Arkansas provisions to not meet the "prescribed provisions" of Blaisdell, the Court struck them
down. ld at 63. Moreover, the Court warned that this case merely "state[d] the outermost
limits [of the state's power] only. In stating them we do not exclude the possibility that the
bounds are even narrower. The case does not call for definition more precise." Id. at 60.
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ery legislation emerging from Congress. Rather, scholars grappled with
the questions left unanswered in those cases but central to the fate of
the New Deal: the scope of the Commerce Clause and the meaning of

due process reasonableness.

6

Ultimately, despite Nebbia and Blaisdell,

scholars were less than confident in those programs' fates, and betrayed
a fear that the Justices would continue to forego any deference to Congress.27
b) Lower CourtInterpretation

Reflecting the broader uncertainties left by the 1934 decisions, lower
courts could not agree on how to interpret Roberts's peculiar opinion in
Nebbia and how to resolve the questions it left unanswered. In the
months immediately following the decision, some courts read the hold-

ing in its broadest terms. In May, for instance, a district court in Georgia upheld NIRA provisions regulating clothing, citing Nebbia's farreaching language on the limits of due process protection as well as its
affirmation of government power to promote the general welfare.m A

district court in Missouri found Nebbia's broadest language controlling
in upholding Congress's "gold clause" legislation against a contract
clause attack.2 9 Other courts pointed to Nebbia's approval of pricefixing regulation in sustaining similar price-fixing laws.' Some courts
226. For arguments supporting the NIRA, see, for example, Paul Kauper, Federal
Regulation of Motor Carriers,33 MICH. L. REV. 1 (1934); Comment, Impact of the Courts
Upon the NIRA Program, 44 YALE L.J. 90 (1934); Note, Retail Regulation Under the National Industrial Recovery Act as an Exercise of the FederalPower Over Interstate Commerce,
82 U. PA. L. REV. 733 (1934). For arguments supporting the Railroad Retirement Act, see
Comment, RailroadRetirement Pension Act of 1934,44 YALE L.J. 292 (1934). For the AAA,
see, for example, Recent Cases, Constitutionalityof AgriculturalAdjustment Act as a Regulation of Interstate Commerce, 83 U. PA. L. REV. 86 (1934). For the Frazier-Lemke Act, see
Comment, Constitutionalityof the Frazier-LemkeAct, 44 YALE L.J. 651 (1935).
227. See Douglas B. Maggs, The Constitution and the Recovery Legislation: The Roles of
Document, Doctrine, and Judges, 1 U. CHI. L. REV. 665, 697 (1934) (stating the possibility
that judges will strike down recovery legislation, and that "if they do... [i]t will be because
they believe those parts of the recovery program to be so unwise that they think the Court
should invalidate them"); Retail Regulation, supra note 226, at 739 ("Irrespective of [the
NIRA's] economic merit, it is to be hoped that no unenlightened insistence upon out-moded
constitutional doctrine will deny it an opportunity to alleviate conditions .... ).
228. See Richmond Hosiery Mills v. Camp, 7 F. Supp. 139, 143 (N.D. Ga. 1934). See also
United States v. McAlister, 8 F. Supp. 529, 533 (N.D. Cal. 1934) (upholding NIRA provisions
regulating motor vehicles); Spielman Motor Sales Co. v. Dodge, 8 F. Supp. 437, 440
(S.D.N.Y. 1934) (same).
229. See In re Missouri Pac. R.R., 7 F. Supp. 1, 8 (E.D. Mo. 1934). See also United States
v. Canfield Lumber Co., 7 F. Supp. 694, 697 (D. Neb. 1934) (citing Nebbia to establish the
power of Congress to remedy an emergency even if trammeling property rights).
230. See Spielman Motor Sales Co. v. Dodge, 8 F. Supp. 437, 439-40 (S.D.N.Y. 1934)
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did not hesitate to apply Nebbia's expansive treatment of state regulatory power to the federal government.Y'
This broad reading was not the only one adopted, however. Many
courts read Nebbia narrowly. Some courts refused to extend Nebbia's
terms to federal regulations. A number of courts, for instance, pointed
to the line of narrow Commerce Clause cases-and particularly to the
"very recent case" of Chassaniol 2 -to argue that the Commerce Clause
stymied any argument that Nebbia supported the NIRA's constitutionality."' Similarly, in the months following Nebbia, courts struck down
aspects of the AAA or found it inapplicable to local businesses due to
commerce limitations.3' Some of these courts explicitly rejected the
(permitting code-fixing for automobiles under the NIRA); United States v. Canfield Lumber
Co., 7 F. Supp. 694, 697 (D. Neb. 1934) (granting Congress broad regulatory power, particularly during an emergency); United States v. Shissler, 7 F. Supp. 123, 126 (N.D. Ill. 1934)
(upholding a provision of the Agricultural Adjustment Act allowing milk price regulation
because Nebbia "answer[ed] the question" whether the Fifth Amendment prevented Congress "from fixing prices in a period of emergency.").
231. See, e.g., United States v. McAlister, 8 F. Supp. 529, 533 (N.D. Cal. 1934) ("While
the decision of the Supreme Court in the case of Nebbia v. New York is based upon the police power of the state, much of its reasoning is applicable to the facts of the instant case [involving federal regulatory power]"); United States v. Schechter, 8 F. Supp. 136, 142
(E.D.N.Y. 1934) (upholding NIRA and concluding that "Congress is no more restricted by
the Fifth Amendment than are state legislatures by the Fourteenth Amendment").
232. Importantly, Chassaniolwas viewed quite seriously by a number of courts, who
placed it within the AdkinslHammer line of cases greatly limiting federal Commerce Clause
power. See, e.g., United States v. National Garment Co., 10 F. Supp. 104, 108-09 (E.D. Miss.
1935); United States v. Neuendorf, 8 F. Supp. 403,405 (S.D. Iowa 1934).
233. Hart Coal Co. v. Sparks, 7 F. Supp. 16, 25-26 (W.D. Ky. 1934) (distinguishing Nebbia because the national government has no police power); see also United States v.
Gearhart, 7 F. Supp. 712,714, 715-16 (D. Colo. 1934) ("[Nebbia] tested the police powers of
the state and not those of the federal government... [which] has no general police powers .... ); United States v. Eason Oil Co., 8 F. Supp. 365, 377 (W.D. Okla. 1934) (citing
Chassanioland earlier commerce cases to conclude that an oil provision of the NIRA was
unconstitutional, and distinguishing Nebbia by stating "the fact that the State has power to
fix intrastate prices or regulate intrastate business does not in any way justify the conclusion
that Congress has the same power, for the only power which Congress has to deal with commerce is to regulate commerce 'among the several States."'); United States v. Mills, 7 F.
Supp. 547, 555 n.3 (D. Md. 1934) (distinguishing Nebbia in finding the NIRA unconstitutional for regulating intrastate commerce); cf Ryan v. Amazon Petroleum Co., 71 F.2d 1, 4
(1934) (striking down same). For other early district court decisions striking down the NIRA
on commerce grounds, see Purvis v. Bazemore, 5 F. Supp. 230 (S.D. Fla. 1933); Irma Hat Co.
v. Local Retail Code Auth., 7 F. Supp. 687 (N.D. Ill. 1934).
234. See United States v. Neuendorf, 8 F. Supp. 403 (S.D. Iowa 1934); United States v.
Greenwood Dairy Farms, 8 F. Supp. 398 (S.D. Ind. 1934); Douglas v. Wallace, 8 F. Supp. 379,
382-85 (W.D. Okl. 1934) (striking down the AAA, and citing Hammer and Chassaniol to
conclude that because of commerce limitations on federal power, the holding of Nebbia "is of
no assistance to the government in the case at bar."); Hill v. Darger, 8 F. Supp. 189 (S.D. Cal.
1934); Edgewater Dairy Co. v. Wallace, 7 F. Supp. 121 (N.D. Ill. 1934).
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contention that Nebbia bolstered the AAA's constitutionality, labeling
the case as a prescription for state power inapplicable to federal regulation. 5

Similarly, courts did not follow a uniform interpretation of Blaisdell
in the year following the decision.

broadly.

Some courts read the holding

A Missouri court upholding the "gold clause" legislation

found within Justice Hughes's discussion an affirmative statement of

government's broad power to trump private contract rights.

6

Other

courts focused on the emergency doctrine spelled out in Blaisdell, inter-

preting Hughes's language as an expansive statement of government
power and inquiring into the presence or absence of an emergency to
assess the legislation before them.

7

Others, while recognizing the

emergency doctrine, carefully adhered to the three prongs that Hughes
limned in the opinion. 3 Still other courts, while acknowledging deference to state legislatures, use of emergency power, proved less respectful to federal assertions of emergency power 39 Finally, a number of

courts read Blaisdell to impose a ceiling on government power during
economic emergencies; these courts cited the case not to allow for expanded authority, but to limit the breadth of government power24°
235. See, e.g., Royal Farms Dairy, Inc. v. Wallace, 8 F. Supp. 975, 987-88 (D. Md. 1934)
(holding that regulation of the milk industry is "within the power of the Legislature of the
State of Maryland and not within federal power").
236. See In re Missouri Pac. R.R. Co., 7 F. Supp. 1, 8-9 (E.D. Mo. 1934). See also California-Oregon Power Co.v.Beaver Portland Cement Co., 73 F.2d 555,567 (9th Cir. 1934).
237. See In re Cope, 8 F. Supp. 778, 784 (D. Colo. 1934) (finding in Blaisdell the capacity
for Congress, "under an emergency, [to] exercise powers that have heretofore lain dormant"
and declaring that "[i]t is not for the court to question this declaration by Congress .. ");
United States v. Schechter, 8 F. Supp. 136, 142 (E.D.N.Y. 1934) (upholding the NIRA , in
part because of legislatively declared emergency "is entitled to great respect" and "furnish[es] the occasion for the exercise of power ....); Richmond, 7 F. Supp. at 144 ("While
emergency does not create power, emergency may furnish the occasion for the exercise of
power.") (quoting Blaisdell,290 US at 426).
238. See In re Bradford, 7 F. Supp. 665, 675 (D. Md. 1934) (holding that Blaisdell and
other cases permit, "in a legislatively declared emergency directly affecting the public interest, laws of temporary duration, proportioned to the emergency, and terminating with it in
effectiveness ....).
239. See, e.g., United States v. Lieto, 6 F. Supp. 32, 34 (N.D. Tex. 1934) (striking down
an aspect of the NIRA, in part by distinguishing Blaisdell by holding that while emergency
powers "may be sustained under the general police power inherent in... states [,] Congress
has no general police power"); United States v. Suburban Motor Serv. Corp., 5 F. Supp. 798,
801-03 (N.D. Ill.
1934) (striking down aspects of the NIRA for Commerce Clause reasons
despite recognizing the emergency doctrine in Blaisdell); cf. Grandin Farmers' Co-Op. Elevator Co. v. Langer, 5 F. Supp. 425, 429 (D.N.D. 1934) (stating that Blaisdell and Nebbia
both represent "asserted conflicts between the rights of the state, under its police power...
and the rights of individuals," as opposed to questions of federal power).
240. See United States v. Mills, 7 F. Supp. 547, 559 (D. Md. 1934) ("[E]mergency cannot
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Thus, even from the outset, the Nebbia and Blaisdell decisions
paved no clear path for lower courts. Importantly, however, the divide
in the lower courts over the constitutionality of various New Deal laws
mirrored the divide over the interpretation of Nebbia and Blaisdell.
Those judges favoring a broad interpretation of Nebbia and Blaisdell
upheld the New Deal programs challenged in their courts; those favoring a narrow interpretation struck down those same programs. A look
at the Frazier-Lemke Act illustrates this point. The sixth circuit decision upholding the act called on a wide interpretation of Blaisdell in
doing so.24' At the same time, it brushed over the Worthen decision as a
mere statement of the "reasonable relation" test.242 This approach was
repeated by the Fourth Circuit,243 and a number of district courts.2'
Other courts rejected this approach, finding the Act unconstitutional by
finding little import in the Blaisdell holding. 245 The journey of other
legislation through the lower courts mirrored this split.246

Here, up-

coming Court rulings on these laws would answer many of the questions
begged in Nebbia and Blaisdell.

expand the power in the Commerce Clause, not otherwise existing ....) (citing Blaisdell,
290 U.S. at 425); see also Duke Power Co. v. Greenwood County, 10 F. Supp. 854, 864
(W.D.S.C. 1934); Amazon Petroleum Corp. v. Railroad Comm'n, 5 F. Supp. 639, 648 (E.D.
Tex. 1934).
241. See Louisville Joint Stock Land Bank v. Radford, 74 F.2d 576,581 (6th Cir. 1935).
242. Id.
243. Bradford v. Fahey, 76 F.2d 628, 637 (4th Cir. 1935).
244. See In re Cope, 8 F. Supp. 778 (D. Colo. 1934); Paine v. Capitol Freehold Lane Co.,
8 F. Supp. 500 (N.D. Tex. 1934); In re Radford, 8 F. Supp 489 (W.D. Ky. 1934).
245. See, e.g., In re Lowmon, 79 F.2d 887, 891-92 (7th Cir. 1935) (distinguishing Blaisdell
as a case about state police power to rule Frazier-Lemke Act beyond congressional power);
In re Payne, 10 F.Supp. 649, 651-52 (N.D. Texas 1935) (citing Blaisdell as a limitation on the
emergency power, and expressing "no doubt" of the Frazier-Lemke Act's unconstitutionality). Cf. In re Slaughter, 13 F. Supp 893, 894 (N.D. Texas 1935) ("The authority of the state
of Minnesota to stay proceedings, as sustained in Blaisdell... was never intended to indicate
that the national government had any such power.").
246. Compare, e.g., United States v. A.L.A. Schechter Poultry Co., 76 F.2d 617, 620 (2d
Cir. 1935) (relying in part on Blaisdell to uphold NIRA poultry code), aff'g United States v.
Schechter, 8 F. Supp. 136 (E.D.N.Y. 1934), with Hart Coal Co. v. Sparks, 7 F. Supp. 16, 25-26
(W.D. Ky. 1934) (striking down the NIRA by distinguishing Nebbia because "the national
government has no police power"), United States v. Gearhart, 7 F. Supp. 712,714, 715-16 (D.
Col. 1934), and United States v. Eason Oil Co., 8 F. Supp. 365, 370-73 (W.D. Okla. 1934).
See generally IRONS, supra note 64, at 50-51 (noting the ideological split among judges upholding and striking down the NIRA).
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B. 1935: NarrowingNebbia
1. The Decisions

Nineteen thirty-five proved Corwin's analysis of Blaisdell to be prescient. Unfortunately for him and others who had hoped for a wide expansion of state and federal power, the Court chose the opposite path.

Calling upon a variety of doctrines to stymie the New Deal attempt to
expand regulation of economic activities, the Court cast aside any broad
application of Nebbia and Blaisdell.
The first major blow to the Roosevelt administration came less than
one year after Nebbia and Blaisdell, when the Court struck down § 9(c)
of the NIRA. 47 The provision had banned the interstate shipment of
petroleum exceeding government-mandated production quotas.2 4 Two

oil companies that had violated the quotas challenged their validity under both delegation and commerce grounds. Chief Justice Hughes and
seven Justices proved sympathetic to the former claim. Finding that the

law did not establish any limitations or applicable standards to the
power granted to Roosevelt,249 the Court struck down § 9(c) for "commit[ing] to the President the functions of a legislature rather than those
of an executive or administrative officer executing a declared legislative

policy." ' 0 More generally, the majority-including Justices Hughes and

Roberts-signaled to court-watchers that even with the language of

Nebbia and Blaisdell, emergency legislation targeting an important interstate industry faced considerable Court scrutiny.21

247. See Panama Ref. Co. v. Ryan, 293 U.S. 388 (1935).
248. In August 1933, Roosevelt approved a "Code of Fair Competition for the Petroleum Industry" under Title I of the NIRA; the Code established production quotas for
States, which had the power to subdivide these quotas under individual producers. See id. at
408-09.
249. Id.at 416-20, 430.
250. Id. at 418-19.
251. As one Columbia Law Review analysis of the case stated, "the tremendously accelerating effect the Recovery program has had on the modern trend to centralization of power
has aroused judicial fear of too-powerful executive control eliminating separation of powers
as a constitutional safeguard." Decisions, Constitutional Law-Delegation of Legislative
Power to the President,35 COLUM. L. REV. 280, 282 (1935). Another analysis fretted about
the decision's impact on the broader NIRA. The holding "appears to be the first definitive
statement by the Supreme Court holding that a Congressional enactment exceeds the permissible bounds of this judicially-imposed restriction." Recent Cases, Constitutional Law,
Legislative Powers and Delegation Thereof, 83 U. PA. L. REV. 526, 527 (1935). The article
predicted this would "impede[] gratuitously" on the NIRA itself, since the delegations of
power struck down in Panama were "no less vague than the criteria set forth in the NIRA."
Id.

1998]

AGAINST LEGALISM

Four months later, in a 5-4 opinion authored by Roberts, the Court
struck even more directly at the New Deal's regulatory efforts in Railroad Retirement Board v. Alton Railroad Co.2n The decision assessed

the Railroad Retirement Act, which established a mandatory retirement and pension system for all carriers subject to the Interstate Commerce Act.23 Roberts closely examined every detail and justification
for the Act, and in a vehement tone, found all lacking. First, Roberts
found the provision of the law mandating that employers provide retirement benefits to former employees to be "arbitrary to the last degree." 2- He found equally arbitrary the lack of any time requirements
for eligibility for pensions, ' as well as the act's definition of employee."6 Roberts then threatened government regulation of railroads
more broadly, finding this regulation to fracture the Fifth Amendment.
"This court has repeatedly had occasion to say that the railroads,
though their property be dedicated to the public use, remain the private
property of their owners, and that their assets may not be taken without
just compensation. ''
Roberts specifically rejected the government's
argument that because of the public interest in the transportation system, the railroad be required to pay." Instead, he reiterated that "the
provisions of the Act which disregard the private and separate ownership of the several respondents... cannot be justified as consistent with
due process." 9 Unwilling to sever the offending parts of the statute,
Roberts declared the entire law unconstitutional.2 °
He did not stop there, however. Roberts moved onto those parts of
the Act that claimed to further interstate commerce by improving
transportation safety and efficiency through improved morale and removal of older employees. Roberts found the pension plan to be "in no
proper sense a regulation of the activity of interstate transportation."''
252.295 U.S. 330 (1935).
253. See id.at 344.
254. Iatat 349.
255. See id.at 352-54.
256. See id. at 354.
257.295 U.S. at 357.
258. See id.
at 357.
259. Id.at 361.
260. See id-at 361-62.
261. Id. at 374. Roberts concluded with dramatic rhetoric. "[The] Act is an attempt for
social ends to impose by sheer flat non-contractual incidents upon the relation of employer
and employee, not as a rule or regulation of commerce and transportation between the
states, but as a means of assuring a particular class of employees against old age dependency.
This is neither a necessary nor an appropriate rule or regulation affecting the due fulfillment
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He concluded this after pointing to statistics showing high levels of
safety and efficiency in the rail industry262 and dismissing assertions of
boosted morale as "related solely to the social welfare of the worker,
and.., remote from any regulation of commerce."263
Written by the same Justice who authored Nebbia, this opinion ap-

peared to answer many of the questions left by the 1934 case-doing so
decisively against a broad reading. As academic commentators noted,
any hope of wide deference to legislative decisions was dashed by Roberts's intense scrutiny of each and every provision and justification of
the Act.2" His language defending the railroad's property interests
seemed to preclude the possibility that Nebbia's rejection of the publicprivate distinction meant an end to a strict protection of property

rights. 265 His invocation of the Nebbia reasonableness test while engaging in aggressive, skeptical scrutiny of Congress's rationales and purposes indicated that the new analysis required a review of federal legislation as burdensome as the Court's approach before Nebbia;" unhappy
with the uncharitable scrutiny resulting from searches for reasonable-

of the railroads' duty to serve the public in interstate transportation." Id.
262. See id. at 363-67.
263. Id.at 368.
264. Thomas Reed Powell noted that while "we are assured [that Courts) may not enter
into inquiries as to congressional motives... Mr. Justice Roberts ...inquires into the 'purposes' of Congress as discernible from the provisions of the law enacted." Thomas Reed
Powell, Commerce, Pensions, and Codes, 49 HARV. L. REV. 1, 11 (1935).
265. One analysis noted that "[t]he fear of legislative interference with private property
and contractual rights ...is reminiscent of an approach which was thought to have died in
the birth of such cases as [Nebbia]." Decisions, ConstitutionalLaw-Unconstitutionalityof
the RailroadRetirement Act, 35 COLUM. L. REV. 932, 933 (1935).
266. Roberts made sure to note that the analysis he conducted was the one announced in
Nebbia.
When the question is whether the Congress has properly exercised a granted power
the inquiry is whether the means adopted bear any reasonable relation to the ostensible exertion of power ....When the question is whether legislative action transcends the limits of due process guaranteed by the Fifth Amendment, decision is
guided by the principle that the law shall not be unreasonable, arbitrary or capricious, and that the means selected shall have a real and substantial relation to the
object sought to be obtained.
Alton, 295 U.S. at 347-48 n.5. Interestingly, in support of these propositions, Roberts cited
Hammer v. Dagenhart,247 U.S. 251 (1918) (striking down a ban on transportation in interstate commerce of products of child labor), Bailey v. Drexel FurnitureCo., 259 U.S. 20 (1922)
(same), and, finally, Nebbia, 291 U.S. at 525. This comprised a peculiar line of cases-one
which did not bode well for supporters of deferential Court review-that was noted by contemporary commentators. See Powell, supra note 264, at 6-7.
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ness, Powell called for a retooled standard.

7

Seeing Roberts's unchari-

table search for reasonableness, Powell criticized the new test. And as
in Chassaniol, the Commerce Clause still severely limited federal

power, whatever the dicta of Nebbia. To scholars and judges of the day,
the import of the decision was unmistakable, at least as long as the present Court remained intact."3 According to one, "[t]his decision will
probably rank with Lochner v. New York
269 and Adkins v. Children's
Hospitalas high-water marks of reaction.,

"Black Monday" continued the Court's evisceration of a broad
reading of Nebbia and Blaisdell. The Court in A.L.A. Schechter Poultry
Corp. v. United States20 struck down the NIRA unanimously, relying on
both non-delegation grounds" and a narrow reading of the Commerce
Clause. 2 Once again, Hughes warned that the emergency doctrine dis267. Powell asked "whether there is any warrant for making every commerce question
an inquiry whether the means adopted bear any reasonable relation to the ostensible exertion of the Commerce Clause." Powell, supra note 264, at 41.
268. Powell warned that the "technique of distinguishing between decision and dictum
[-] part of the debating art of lawyers and judges"-would miss the importance of the Alton
holding. Id at 14. "It would be foolish to seek to limit the reach of the Railway Pension Act
Case in the minds of the five Justices who decided it ....No advocate would be likely to
urge before that same five that their decision was narrower than they declared it to be or that
it was not binding because [it was] superfluous." I Thurman Arnold agreed, stating that
Roberts's holding illustrated that "the menace of the Supreme Court will continue to
hang... over all legal attempts to solve the social problems that are crowding upon us."
LEUCHTENBURG, supra note 132, at 46 (citation omitted).
269. Osmond K. Fraenkel, ConstitutionalIssues in the Supreme Court, 1934 Term, 84 U.
PA. L. REV. 345, 351 (1936). Scholars such as Thurman Arnold and Felix Frankfurter proffered equally critical assessments of Roberts's opinion in the pages of The Nation and The
New Republic, with Frankfurter titling his piece "A Dred Scott Decision."
See
LEUCHTENBURG, supra note 132, at 42-48.
270.295 U.S. 495 (1935).
271. Hughes attacked the language of the legislation for its vagueness, see id.at 531-33,
assaulted the grant of legislative power to industry-led code-setting boards as "unknown to
our law and... utterly inconsistent with the constitutional prerogatives and duties of Congress," id.at 537, and found the power granted to the President a "sweeping delegation of
legislative power [with] no support in [Court] decisions upon which the government especially relies." Id. at 539. In short, he concluded, the Act was "without precedent" and comprised "an unconstitutional delegation of legislative power." Id at 542.
272. Hughes stated that neither the sale nor the slaughter of chickens were transactions
in interstate commerce, and he rejected the assertion that the chicken slaughtering operation
rests in the "'flow' of interstate commerce." Id. at 543. He also rejected a claim that defendants' business directly affected interstate commerce, and reiterated the essential doctrine
that "where the effect of... interstate commerce is merely indirect, such transactions remain
within the domain of state power." Id.at 546. Finally, Hughes attacked the effort to regulate wages as part of an effort to regulate interstate commerce, finding neither their hours
nor wages to have a "direct relation to interstate commerce." Id. at 548. In closing, Hughes
defended a rigid Commerce Clause as vital to preserving federalist concerns even as a
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cussed in Blaisdell did not enlarge constitutional power, claiming that
"[s]uch assertions of extra-constitutional authority were anticipated and
precluded by the explicit terms of the Tenth Amendment.... "2 As
did Alton, Schechter struck at the heart of a broad Nebbia/Blaisdellinterpretation. The emergency doctrine seemed to be stillborn.7 4 In line

with Chassaniol and Alton, Schechter's approach implied that any Nebbia discussion of government power related to states and not to the fed-

eral government.75 And as it did in Ryan and Alton, the Court once
again scrutinized legislation closely rather than engaging in a deferential
review. The unanimity of the Schechter decision only hammered these
points home more bluntly to observers of the Court's moves.76

Louisville Joint Stock Land Bank v. Radford," striking down a law
providing relief to farm mortgagors, 78 dealt an equally strong blow to
the vitality of Blaisdell. Even though the Court recognized that a
pressing need for farm debtor relief existed, the Court rigidly adhered
to the factors indicating "reasonableness" that Hughes had listed in

Blaisdell. Because the act fell short of these limitations, it violated the
Fifth Amendment.7 9 Building upon the Arkansas decisions of 1934 and
changing economy called for greater use of the commerce power: "[T]he [commerce]
authority of the federal government may not be pushed to such an extreme as to destroy the
distinction, which the Commerce Clause itself establishes, between commerce 'among the
several States' and the internal concerns of a State." Id. at 550.
273. Id. at 529.
274. Commentators at the time were baffled by Hughes's discussions of the emergency
doctrine in Blaisdell and in Schechter. Although the principles he couched were the same in
both opinions, the results were "strikingly different." Thomas Reed Powell, Commerce, Pensions and Codes, 49 HARv. L. REv. 193, 213-19 (1935) ("One short categorical paragraph
suggests volumes of surmise about the real judgments that lay behind the superfluous formal
assertions and conclusions that found their way to print.").
275. The Court was implicitly disagreeing with lower courts which had called upon Nebbia to uphold the NIRA.
276. A Michigan Law Review commentary concluded that only a radically different approach could bypass the Schechter holding. "Now that the Supreme Court has 'broken the
back of the NIRA over a coopful of chickens,' if the policies of the New Deal are to be continued it will have to be based on voluntary organization of industry.., or else the fundamental law itself will have to be amended." Recent Decisions, ConstitutionalLaw-National
IndustrialRecovery Act, 33 MICH.L. REv. 1254, 1256 (1935).
277.295 U.S. 555 (1935).
278. The Frazier Lemke Act, the law in question, mandated that in the event of a farm
bankruptcy, a bankruptcy court could stay all bankruptcy proceedings for a period of five
years, during which the debtor could remain on the land provided he pay a reasonable annual
rent. At the end of five years, or anytime before, the debtor could pay the re-appraised price
of the property to the court and receive full possession and title to the property. Id. at 57576.
279. Comparing the Act in Blaisdell to the one at bar, Hughes stated that Blaisdell,
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1935, the Court expressly limited Blaisdell to its narrowest potential interpretation.4 °
The Court's decision in Colgate v. Harvey8 ' further illuminated the
Court's strict standards when determining "reasonableness" and highlighted the Court's continued esteem for liberty of contract. In a six to

three decision, with Roberts and Hughes joining the Four Horsemen,
the Court struck down part of a Vermont tax exemption for in-state
loans. As in Nebbia, the Court scrutinized the exemption to ascertain
whether the legislative classification was "reasonable." As in Alton, this
scrutiny was exacting; indeed, after rejecting Vermont's "surmise" that
in-state loans would benefit in-state interests, and critiquing the specific
construction of the statute, the Court struck it down as an equal protec-

tion violation.m The Court went further, however, by holding that the
liberty of contract and the right to engage in business were among the
privileges and immunities protected by the Fourteenth Amendment.
Thus, the Vermont tax, in discriminating against out-of-state citizens
doing business in other parts of the United States, violated both the
Fourteenth Amendment's Due Process and Privileges and Immunities
Clauses.'

In his dissent, Justice Stone recognized the far-reaching im-

plications of the decision.'

Like Stone, academic commentators ex-

upon which Radford relies, lends no support to his contention. There the statute
left the period of extension of the right of redemption to be determined by the court
within the maximum limit of two years. Even after the period had been decided
upon, it could, as -waspointed out, [be reduced by court order] 'in case of a change
in circumstances ... ;' and at the close of the period, the mortgagee was free to apply the mortgaged property to the satisfaction of the mortgage debt. Here, the option and the possession would continue although the emergency which is relied
upon as justifying the Act ended ....
ld at 597-98.
280. After Radford, one commentary concluded, the only legislation the Court would
uphold would be that which "provides in very broad terms for a composition which meets the
approval of a fairly representative group of the affected creditors together with the approval
of the court." Comment, ConstitutionalLaw-Mortgage-Frazier-LemkeAct, 33 MICH. L.
REv. 1210, 1214 (1935).
281.296 U.S. 404 (1935)
282. ladat 424-26.
283. Id. at 429-33.
284. He reiterated that the Court's analysis of "reasonable relation" should be a deferential one," id, at 442-43, and attacked the Court's expansion of the Privileges and Immunities clause to include business interests: "If its sweep were now to be broadened to include
protection of every transaction across state lines.., a step would be taken, the gravity of
which might well give us concern." ld. at 446. One result, he warned, would be that such a
doctrine "would enlarge judicial control of state action and multiply restrictions upon it to an
extent difficult to define ... ." Id. at 445.

MARQUETTE LAW REVIEW

[Vol. 82:63

pressed dismay that the Court had pushed freedom of contract into the
otherwise barren Privileges and Immunities Cause, and feared that the
move would give the Court "a third device in its arsenal of methods to
review and censure state action."2 5
Looking over the New Deal carnage inflicted by the 1935 holdings,
academic commentators favoring the New Deal found little to be sanguine about; whatever hope they had placed in Nebbia or Blaisdell one
year earlier had been dashed. As Corwin had predicted, the 1935 cases
had quickly eclipsed those of 1934 as indicative of the Court's direction.
One commentator tersely summarized the meaning of 1935 through his
analysis of Schechter:
Any present discussion of the direct, general regulation of business by the Federal Government must be undertaken in light of
the Schechter case. Now that the Supreme Court has so unmistakably spoken its mind upon the subject, any consideration of
the rights and wrongs of that decision... would be of little value
in determining the probable future course of legislation and decision."
Others agreed on the decisiveness of the 1935 cases.

More gener-

285. Recent Decisions, Constitutional Law-Taxation, 34 MICH. L. REV. 1034, 1037
(1936). See also Decisions, ConstitutionalLaw, 36 COLUM. L. REV. 669, 671 (1936) ("The
decision is an unfortunate introduction to a new area of constitutional uncertainty, in which
the judiciary may romp between the lines of inclusion and exclusion."). Other commentaries, although less certain of the opinion's ramifications, worried that under Colgate "states
will suffer a curtailment of power even beyond the limitations imposed by the equal protection and due process clauses." Notes, Classifications in State Legislation Under the Equal
Protectionand Privilegesand Immunities Clausesof the FourteenthAmendment, 45 YALE L.J.
926, 930 (1936). Others held out hope for a less substantial impact. See Note, The 'Privileges
and Immunities' Clause of the FourteenthAmendment: Colgate v. Harvey, 49 HARV. L. REV.
934 (1936).
286. Harris Berlack, FederalIncorporationand Securities Regulation, 49 HARV. L. REV.
396, 419 (1936).
287. See, e.g., Osmond K. Fraenkel, Constitutional Issues in the Supreme Court, 1934
Term, 84 U. PA. L. REV. 345, 345 (1936) (noting that while scholars speculated about the
closeness of the 1934 votes, "[tihere has.., been surprising uniformity in most of the New
Deal cases."); Felix Frankfurter & Henry M. Hart, Jr., The Business of the Supreme Court at
October Term, 1934, 49 HARv. L. REV. 68, 99 (1935) ("[Schechter] fail[ed] to confine its
declaration to the poultry code, so that its decision was widely understood as concluding
analogous questions under other codes, but it did so in language seemingly applicable, especially in the political and emotional context of the times, to many other and widely different
types of legislation."); Robert L. Hale, What is a "Confiscatory" Rate, 35 COLUM. L. REV.
1045, 1047 (1935) (contrasting Roberts's holding in Nebbia with an opinion striking down
rate legislation in 1935); Malcolm P. Sharp, Industry and Court, 3 U. CHI. L. REV. 119, 123
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ally, scholars began to identify and attack directly the Court's unmistakable direction away from regulatory-friendly doctrines. One scholar
castigated the "vacuum of power" the Court was creating through its set
of restrictive doctrines.m Even Felix Frankfurter, who generally eschewed substantive comment in his annual survey of the procedural aspects of the Court's most recent term, felt obliged to warn: "Confidence in the Supreme Court as the ultimate arbiter of controversies to
which a federalism like ours inevitably gives rise has never been furthered by treating constitutional opinions as opaque mystery or esoteric
' 9 Although in defending the constitutionality of remaining
mysticism."
New Deal legislation, some scholars continued to try to slip programs
by the Court's new standards largely by ignoring those standards,29° others saw drastic-and extra-legal-means as the only way to realize the
New Deal vision of government regulation. Constitutional amendments, for instance, emerged as one oft-mentioned solution.29' Unable
to rely on such arguments, government lawyers charged with arguing
the constitutionality of other New Deal programs bleakly assessed
29 the
1935 holdings' impact on the constitutionality of those programs.
(1935) (noting that the 1935 cases overruled previously dormant non-delegation cases). But
see Theodore W. Cousens, The Delegation of Federal Legislative Power to Executive Officials, 33 MICH. L. REV. 512 (1936) (predicting little long-term effect from the Panamadecision).
288. "If we are to be true to the Constitution and to remain a nation, great in strength
and power, we must recognize that the proper measure of national power is the scope of the
national interest ... [Although government] may properly be restricted in the interest of
preserving the efficiency of the states ....there is no reason under heaven for restricting it
simply in order to create a vacuum of government power." John Dickinson, 'Defect of
Power' in ConstitutionalLaw, 9 TEMPLE L.Q. 388,398 (1935).
289. Frankfurter & Hart, supra note 287, at 68. In particular, Frankfurter and Hart criticized Schechter and the judicial aggressiveness it displayed: "Against such advisory pronouncements the constitutional theory and practice of a century and a half unite in pro" Id. at 102-03.
test .....
290. See Charles Bunn, Income and Economic Progress, 3 U. CHI. L. REV. 173 (1936)
(arguing for the constitutionality of the AAA and Social Security Act); Robert L. Hale,
Minimum Wages and the Constitution, 36 CoLUM. L. REV. 629, 633 (1936) (calling upon
Nebbia to support the constitutionality of state minimum wages); Comment, The Bituminous
Coal Conservation Act of 1935, 45 YALE L.J. 293 (1935) (defending the constitutionality of
the Guffey Coal Bill).
291. See Osmond Fraenkel, supra note 287, at 352, 357, 387 (predicting that the Supreme
Court's upcoming decisions would "play an important role in defining the form any new
amendments must take"); Charles B. Nutting, The Supreme Court, The Fourteenth Amendment and State Criminal Cases, 3 U. CHI. L. REv. 244, 244 (1936) (discussing "murmurs in
the air of a constitutional amendment granting the federal government power to act in national economic emergencies").
292. See IRONS, supra note 64, at 105 (noting that Attorney General Homer Cummings
viewed the Schechter decision as a "bar" to both the Wagner and Guffey Acts, and would

MARQUETTE LAW REVIEW

[Vol. 82:63

2. Lower Court Interpretation
As did academic Court-watchers, lower courts interpreting Nebbia
and Blaisdell in light of the 1935 Court holdings concluded that the
early 1934 decisions were to be read narrowly. A Massachusetts district
court case, United States v. Seven Oaks Dairy Co.,293 illustrates this
stance. In this case, the government brought equity suits against two
distributors who failed to meet the milk licensing requirements of the
Agricultural Adjustment Act; the court struck down those requirements
for interfering unconstitutionally with intrastate commerce (even
though the distributors purchased the milk in Vermont and sold it in
Massachusetts). In doing so, the court made a number of moves to
meld the words of Nebbia and Blaisdell with those of pre-1934 cases as
well as with more recent cases, such as Alton and Panama Refining.
Citing New State Ice and Adkins, the court emphasized the continued
protection of the due process right to contract. 4 While the court acknowledged that Nebbia had diverted from that doctrine, it found the
295
holding to comprise only a narrow exception to that central tenet.
The court also found Nebbia and Alton to support the proposition that
the commerce power is limited by the Fifth Amendment Due Process
Clause.296 Perhaps most importantly, it pointed to Alton as indicative of

the mode of analysis to be used in undertaking a Nebbia examination of
reasonableness.'9 Next, citing Hammer and Alton, the court found that
a congressional act fails to pass muster if it attempts to regulate activities or transactions with no reasonable relation to commerce.298 Finally,
citing Blaisdell as a declaration of the limitations of emergency power,
the court damned what it labeled an "obvious attempt to augment the
commerce powers by recourse to existing economic conditions."2' A
number of other courts looking at Nebbia and Blaisdell in the wake of
the 1935 holdings conducted similar analyses, finding the two 1934 cases
to be relatively unimportant exceptions to clear anti-regulatory doclead to a "direct confrontation with the Court in the political arena.").
293. 10 F. Supp. 995 (D. Mass. 1935).
294. See id. at 1002.
295. "The court there pointed out that the milk industry is one which, out of consideration of public health, had been properly subjected to extensive regulation and that a state, in
the exercise of its police power, might, in an emergency created by economic conditions,
deem the industry so far clothed with a public interest as to warrant regulation of prices paid
producers." Id.
296. See iL
297. See id.
298. See id. at 1004.
299. I. at 1005.
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trines.'
Apart from explicit examinations of Nebbia and Blaisdell, a host of
1935 decisions found within Schechter, Ryan, Alton, and other opinions
show an unmistakable reluctance to permit infringement of either property interests or state sovereignty. Lower court rulings on the Agricultural Adjustment Act illustrate the importance of the 1935 decisions
and their impact on the reading of Nebbia and Blaisdell. In analyzing
the AAA, the First Circuit closely adhered to the Court's decisions of
1935. First, it pointed to Chassanioland Schechter as confirming the severe limitations on Congress's commerce power spelled out in Hammer
and earlier cases. °' Next, it adopted the approach of Ryan, closely scrutinizing the AAA and concluding that it violated the Constitution on
delegation grounds.30 A number of district courts adopted the same
reasoning, calling upon Ryan and Schechter-and Hammer, Wolff
Packing, and Adkins-to strike down the AAA on both commerce and
delegation grounds. 3 Lower courts struck down other New Deal acts in
similar fashion.3
Only those interpretations that ignored outright the decisions of
1935 continued to find a broad application of Nebbia and Blaisdell.05 In
300. See, e.g., United States Nat. Bank v. Pamp, 83 F.2d 493, 503 (8th Cir. 1936) (emphasizing Radford, and downplaying Blaisdell, in striking down Bankruptcy Act); Brockett v.
Winkle Terra Cotta Co., 81 F.2d 949, 952 (8th Cir. 1936) (same); In re Lindsay, 12 F. Supp.
625, 631-32 (N.D. Iowa 1935) (relying upon Worthen v. Kavanaugh, and passing briefly over
Blaisdell and Nebbia as discussions of state authority, to strike down Bankruptcy Act); John
A. Gebelein, Inc. v. Milbourne, 12 F. Supp. 105, 110 (D. Md. 1935) (citing Schechter and
Blaisdell as limitations upon, not expansions of, emergency power).
301. See United States v. Butler, 78 F.2d 1, 6-7 (1st Cir. 1935) ("Congress at the outset
has attempted to invade a field over which it has no control .... ).
302. See id. at 9-12. Interestingly, the First Circuit reversed the decision of a solidly Republican district court judge who had upheld the AAA. Franklin Process Co. v. Hoosac Mills
Corp., 8 F. Supp. 552 (D. Mass. 1934). Following the district court holding, and preceding the
First Circuit reversal, came the holdings of Alton and those of "Black Monday." See IRONS,
supra note 64, at 185.
303. See, e.g., Bendix Prod. Co. v. Beman, 14 F. Supp. 58 (N.D. I11.1936); Allen v.
Wallace, 12 F. Supp. 515 (N.D. Okla. 1935); John A. Gebelein, Inc. v. Milburne, 12 F. Supp.
105 (D. Md. 1935); Wallace v. Smith, 11 F. Supp. 782 (S.D. Tex. 1935); Gold Medal Foods,
Inc. v. Landy, 11 F. Supp. 65 (D. Minn. 1935).
304. See, e.g., United States v. Certain Lands in Louisville, 78 F.2d 684 (6th Cir. 1935)
(forbidding attempt to condemn lands under public works provision of NIRA); In re American States Public Svc. Co., 12 F. Supp. 667 (D. Md. 1935) (calling upon Alton, Hammer, Adkins, and Radford to strike down Public Utility Act of 1935).
305. See, e.g., Jewel Tea Co. v. City of Troy, 80 F.2d 366 (7th Cir. 1935); Highland Farms
Dairy, v. Agnew, 16 F. Supp. 575 (E.D. Va. 1936); Precision Castings Co., v. Boland, 13 F.
Supp. 877 (W.D.N.Y. 1936); Premier-Pabst Sales Co. v. State Bd. of Equalization, 13 F. Supp.
90, 95-96 (S.D. Cal. 1935).
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doing so, a number of courts upheld New Deal programs without
heeding the Court's most recent pronouncements.'
Within months,

however, the Court would correct such myopic approaches.
C. 1936: The Nail in the Nebbia Coffin
1. The Decisions
In 1936, the Court sounded the death knell to Roosevelt's New
Deal. In January, the Court called upon Lochner-eraholdings in United
States v. Butler,m which struck down the Agricultural Adjustment Act.
Drawing directly upon Hammer v. Dagenhart,the Court found that a
tax applied to food processors was unconstitutional because the Act's

purpose, the regulation of agricultural production, involved intrastate

commerce.3 °9 One week later, Justice Roberts authored an opinion that

reaffirmed the Butler holding in a case brought by a Louisiana rice
processor: "[The AAA] remains a means for effectuating the regulation of agricultural production, a matter not within the powers of Congress."31 O This blunt rejection of the AAA implicitly rejected lower
court assertions that Nebbia and Blaisdell supported the Act's constitutionality. Retreating from past legal arguments attempting to rationalize the AAA, academics reacting to these decisions instead called upon
novel, extra-legal means to tear down the wall of new Court doctrine.

Over the next month, Roberts twice elaborated on his opinion in
306. See, e.g., Washburn Crosby Co. v. Nee, 11 F. Supp. 822, 822-23 (W.D. Mo. 1935)
(elaborating on the considerable deference owed to Congress and the President in refusing to
declare AAA unconstitutional); LaCroix v. United States, 11 F. Supp. 817, 821-22 (W.D.
Tenn. 1935) (distinguishing Schechter to find the AAA to meet the non-delegation standards, discussing other judges "overstress[ing of] the interstate Commerce Clause and the
Due Process Clause, "and conceding that its holding represented a "minority view");
307. 297 U.S. 1 (1936).
308. The AAA aimed to reduce production of agricultural commodities by paying farmers to reduce acreage; the scheme was to be paid by a tax on food processors. See id
309. Id. at 68-72. "At best it is a scheme for purchasing with federal funds submission to
federal regulation of a subject reserved to the states." Id. at 72. The Court worried that if
the AAA were upheld, similar federal regulation could be used for the "total subversion of
the governmental powers reserved to the individual states." Id at 75.
310. Rickert Rice Mills, Inc. v. Fontenot, 297 U.S. 110, 113 (1935).
311. See Comment, ConstitutionalLaw-AgriculturalAdjustment Act, 34 MICH. L. REV.
366-67 (suggesting that a constitutional amendment would "provide the remedy" if the Butler
doctrine were to continue, and that "the approaching Presidential campaign may feature
such a program."); Decisions, 36 COLUM. L. REV. 667, 669 (1936) (suggesting utilizing a doctrine of national-state cooperation to circumvent the Court's states' rights ideology). For a
detailed analysis and criticism of the Butler decision, see J.A.C. Grant, Commerce, Production, and the FiscalPowers of Congress1,45 YALE L.J. 751, 991 (1936).
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Nebbia. In Mayflower Farms v. Ten Eyck, 12 Roberts struck down a
1934 amendment to the regulatory regime upheld in Nebbia which prohibited milk producers without a well-advertised trade-name from selling at prices below those with well-advertised trade names.3 Brushing
aside arguments that the law sought to avoid price-gouging by less wellknown corporations, 314 Roberts labeled the legislation "arbitrary and
unreasonable," denying equal protection of the law through "an attempt to give an economic advantage to those engaged in a given business at an arbitrary date ....35 As in Alton, Liggett, and other cases,
Roberts re-illustrated that his aggressive inquiries into reasonableness
did not square with the deferential standards of his more liberal colleagues." 6
Next, Roberts wrote for the Court in rejecting a Louisiana law altering the withdrawal process from state building and loan associations.3 7 Roberts initially cited Blaisdell and Nebbia to support the
propositions that "the obligations of contracts must yield to a proper
exercise of the police power, and vested rights cannot inhibit the proper
exertion of the power."3 8 He then repeated the standard of evaluation
for that power: "it must be exercised for an end which is in fact public
and the means adopted must be reasonably adapted to the accomplishment of that end and must not be arbitrary or oppressive. "1 In striking
down the law in question, Roberts showed yet again that this "reasonableness" inquiry was not a lax one. Although the legislature argued
and the Louisiana state supreme court agreed that the law aimed to pre312.297 U.S. 266 (1936).
313. See id. at 272-73.
314. In his dissent, Justice Cardozo elaborated on the justification. He explained that
the differential treatment of "independent" milk producers mandated by the amendment
comprised an adjustment from the original law, which had allowed independent producers to
under-price larger corporations in order to enable them to survive. Id at 275. The Court, in
an opinion by Roberts, rejected an equal protection challenge to that differential treatment
on the same day, in Borden's Farm Productsv. TenEyck, 297 U.S. 251 (1936). The amendment in Mayflower was put into place to avoid rendering the original provision a permanent
differential for all future market entrants, which would have eviscerated the aims of the
price-fixing statute. See Mayflower, 297 U.S. at 275 (Cardozo, J., dissenting).
315. Id. at 274.
316. Compare id. at 274 ("[W]e have no right to conjure up possible situations which
might justify the discrimination."), with i. at 276 ("When a line or point has to be fixed, and
'there is no mathematical or logical way of fixing it precisely, the decision of the legislature
must be accepted unless we can say that it is very wide of any reasonable mark."') (Cardozo,
J., dissenting) (citation omitted).
317. See Treigle v. Acme Homestead Ass'n, 297 U.S. 189 (1936).
318. id.at 197.
319. Id.
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serve the assets of quasi-public institutions in an economic emergency,
Roberts curtly dismissed that contention: "The statute merely attempts,
for no discernible public purpose, the abrogation of contracts between
members and the association lawful when made."3" He also rejected
the argument that the legislature possessed a broader power to regulate
quasi-public institutions than it did private corporations.1 Finally, he
concluded by placing appellant's property fights within the strict protection of the Due Process Clause 2
In Jones v. Securities & Exchange Commission,3z a six-Justice majority launched one of the Court's strongest rhetorical attacks against
federal regulatory power. The Court ruled that the SEC was forbidden
from investigating a company that had withdrawn from the SEC's registration process once the SEC informed the company that it had submitted improper documents. Rather than simply rejecting the SEC claim
through statutory interpretation, the Court unleashed a diatribe against
the agency. "The action of the commission finds no support in right
principle or in law. It is wholly unreasonable and arbitrary [and] violates the cardinal precept upon which the constitutional safeguards of
personal liberty ultimately rest-that this shall be a government of
laws... ,,24 To the Court, the SEC's activity illustrated the broader
threats of government power, and the fundamental battle between
"[a]rbitrary power and the rule of the Constitution." If even "petty encroachments" upon rights are permitted, the Court stated, we shall "become submerged by a multitude of minor invasions of personal rights,
'3
less destructive but no less violative of constitutional guaranties. , 2
And once again seeming to downplay the statements of Nebbia and
Blaisdell, the Court stated: "[t]he philosophy that constitutional limitations and legal restraints upon official action may be brushed aside
upon the plea that good, perchance, may follow, finds no countenance
in the American system of government."3' 26
A more direct refutation of a broad Nebbia-reading could not have
been stated than the one proffered in Morehead v. New York ex rel.
Tipaldo.3' Finding a New York minimum wage law to be unconstitu320. Id. at 196.
321. See id. at 197.
322. See id. at 198.
323. 298 U.S. 1 (1936).
324. Id. at 23.

325. Id. at 25.
326. Id. at 27.
327. 298 U.S. 587 (1936).
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tional, the Court reiterated the messages of its Adkins holding:
"[f]reedom of contract is the general rule and [its] restraint the exception," and "[l]egislative abridgment of that freedom can only be justified by the existence of exceptional circumstances."'3 2 Strikingly, although Roberts signed onto the majority opinion, Nebbia was not
mentioned in the decision; indeed, Tipaldo's words-renouncing any
deferential review of legislative decisions, and emphasizing liberty of
contract principles-seemed a far cry from even a narrow interpretation
of Nebbia. Apparently Roberts was not swayed by Hughes's dissent;
the Chief Justice argued that even without overturning Adkins, the New
York law in question passed a Nebbia inquiry into "reasonableness"
that allowed for some impingement upon due process property rights.329
And importantly, not even Hughes signed onto a separate Stone dissent
arguing that Adkins should be overturned outright, and that the primary message of Nebbia was one of great deference to the legislature in
resolving state and national problems.3 Once again, the liberal reading
of Nebbia remained hopelessly relegated. As after Butler, academic
court-watchers largely abandoned efforts to maneuver legally around
the language of Morehead, instead calling for a political solution.331
Several days later, in Carter v. Carter Coal Co.,332 the Court struck
down the Bituminous Coal Conservation Act of 1935, a congressional
attempt to remedy escalating problems within the coal mining industry.
The Act had put in place code-setting industry boards to establish
minimum prices and fair trade practices. It also provided a series of la328. Id. at 610-11.
329. See id. at 628, 629 (Hughes, J., dissenting).
330. See id. at 636 (Stone, J., dissenting).
331. In Comment, Constitutional Law-Minimum Wage Decision, 34 MICH. L. REV.
1180 (1936), one scholar argued that the belief that the narrowness of the Morehead holding
would limit its impact was errant. The holding itself was outweighed by the "breadth of the
language," including long references to Adkins and departures from a presumption of constitutionality and the idea that freedom of contract could be reasonably regulated. Id.at 1185.
"All of these arguments that are customarily advanced to defend an exercise of the police
power of the state against the charge of violation of due process are discarded ...... Id.at
1186. This analysis concluded that with this rhetoric, all legal "loopholes" around the decision would be foreclosed, and a constitutional amendment would be necessary. Ild.
at 1188.
In short, "the decision may have political repercussions, of a force as yet incalculable." Id. at
1180. See also Note, The Adkins Case Reconsidered, 45 YALE L.J. 1490, 1494 (1936) ("[T]he
Court continues to perform its self-imposed duty of dictating to the national Congress and at
least seventeen State legislatures its concept of freedom of contract .... "). For a more optimistic view of Morehead, see Recent Cases, ConstitutionalLaw-Validity of the Establishment of Minimum Wages by Means of a Regulation of Unfair Competition,84 U. PA. L. REV.
534 (1936).
332.298 U.S. 238 (1936).
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bor provisions, including collective bargaining rights and the establishment of a labor board to fix maximum hours and minimum wages.333
Recalling Schechter, the majority sternly cast aside the purpose and
methods of the regulation. First, in striking dicta, Sutherland's majority
opinion celebrated the glories of federalism and states' rights3 4 and
sneered at Congressional decision-making.335 In striking down the labor
provisions of the Act, the Court attacked bluntly, finding that "the evils
which come from the struggle between employers and employees over
the matters of wages, working conditions, the right of collective bargaining.., and the resulting strikes.., are all local evils over which the
federal government has no legislative control., 336 Also relying on
Schechter, the Court found the delegation of wage- and standard-setting
power to labor boards to trammel Fifth Amendment due process

rights. 337 Although the Court did not reach the issue of price-fixing because it found that portion of the Act to be non-severable from the invalid provisions, it warned against an interpretation that the price-fixing

provisions, "if separately enacted, could be sustained." 38 While the
Chief Justice did not agree with this final conclusion, 39 he concurred in
finding that the labor provisions fractured Congress's commerce and

due process boundaries. 314 Once again, a three-justice dissent that
would have upheld the Act under a broad reading of Nebbia failed to
gain favor outside the liberal camp. 4 ' Academic analysis of the decision
was once again grim, devoid of hope that an intra-legal solution existed. 2
333. See id. at 278-86.
334. See id.at 293-95 ("The states were here before the Constitution; and, consequently,
their legislative powers antedated the Constitution.").
335. See ic at 297 ("[Congress's opinion] that the statute will prove greatly or generally
beneficial is wholly irrelevant to the inquiry.").
336. Id. at 308.
337. See id.
at 311-12.
338. Id. at 316.
339. Hughes believed that the price-fixing was a severable and proper part of the legislation. See id. at 319-24 (Hughes, J., concurring).
340. See id. at 317-19.
341. See id.at 324-41 (Cardozo, J., concurring in part and dissenting in part).
342. In Note, Productionand Commerce Among the States: Carter v. Carter Coal Co., 50
HARV. L. REV. 307, 316-17 (1936), an analyst of Carter found that as a result, "[any action
by the Federal Government under its present powers [to solve current economic crises]
would seem to be definitely precluded.... Cumbersome as is the process of securing a constitutional amendment giving Congress the power to act, it seems to be not merely the only
available, but also the best, way out." See also Comment, Constitutional Law-Bituminous
Coal Conservation Act of 1935, 34 MICH. L. REV. 1167, 1180 (1936) (finding that the Court
had precluded any Commerce Clause-based regulation of labor relations, and that "only a
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Finally, in Ashton v. Cameron County Water Improvement DistrictM3
the Court echoed Butler by once again confining the regulatory power
of the federal government. Striking down an amendment to the Municipal Bankruptcy Act of 1934,'" the Court found that the act trammeled upon state bankruptcy powers and broader state sovereignty,
even when states had consented to the program. 5 According to one
scholar, the majority opinion was "so forthright and sweeping in its
terms that it must constitute a major premise in almost any subsequent
considerations of the municipal debt adjustment problem as a whole." 46
Mirroring their response to individual decisions, academics reacted
to the entire 1935 term by largely surrendering the legal plane to the
Court. First, as scholars surveyed the previous three terms, they saw
that very little remained of the Nebbia holding. An Illinois Law Review
article analyzing the series of New York milk regulation decisions since
Nebbia37 as well as Carter and other decisions, concluded that Nebbia
could be viewed only narrowly:
A bare majority of the Supreme Court decided to remove the
public interest limitation, but that same bare majorityhas done
no more than to permit temporary price fixing under exceptional
circumstances on strong showing of fact ....Even prior to the
Guffey decision it was apparent that the Court was not presently
ready to sustain general permanent price fixing laws. The language of the majority opinion in that case would indicate an increased scepticism toward the whole business.
Another analysis agreed, stating that Blaisdell and Nebbia, while initially promising, "have been so interpreted as to affect but little the
constitutional amendment will serve to give Congress the power it sought to exercise.").
343.298 U.S. 513 (1936).
344. The Act authorized insolvent municipal corporations and other political subdivisions of states to resort to federal courts of bankruptcy to readjust their obligations. Id.
345. See id. at 530-32.
346. George H. Dession, Municipal Debt Adjustment and the Supreme Court, 46 YALE
L. 199,200 (1936).
347. In addition to Nebbia, Seelig, and Ten Eyck, the Court decided Hegeman Farms v.
Baldwin, 293 U.S. 163 (1934) (affirming the dismissal of an equity suit challenging the validity of orders made under New York's Milk Control Act); and Borden's Farms Prods. Co. v.
Ten Eyck, 297 U.S. 251 (1936) (upholding distinction made in Milk Control Law between
dealers with and without well-advertised trade names).
348. Goldsmith & Winks, supra note 212, at 201. A less dour analysis appears at Morris
Duane, Government Regulation of Prices in Competitive Business, 10 TEMPLE L.Q. 262, 271
(1936), but Duane still concluded that Nebbia applied only to states.
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scope of the field of public regulation." 349 Another supporter of Nebbia
also ultimately dismissed its importance:
[I]n the Nebbia case as in all the other cases where price fixing
has been sustained, the Court was careful to assemble the special
facts which seemed to make price fixing in that particularindustry of particular importance to the public. I believe that it is accurate to say, as the cases stand, that regulation of the price of
ordinary articles and services, in ordinary times, simply to affect
the economic balance which our text lays down, and in the absence of peculiar facts creating a special situation in a single industry, is unconstitutional deprivation of liberty of business conduct. This applies both to the states and Congress, and to
regulation either up or down.O
Tellingly, the state of New York struggled to enforce its milk regulations in 1936 and canceled the scheme by 1937. This decision was
largely due to the Court's holdings in Mayflower Farms and Baldwin v.
Seelig,"' which prevented the state from enforcing the regulations and
keeping lower-priced out-of-state milk from New York stores.352 Thus,
even as a narrow holding that permitted state price regulation under
specific circumstances, Nebbia proved ineffective due to other Courtenunciated constraints.
To most scholars, however, the promise of Nebbia was a distant
memory, eliciting little comment. Instead, they focused their attention
on the Court's latest pronouncements. A number of books published in
1936 sharply criticized the Court and its recent terms.353 Articles reviewing the prior term were equally blunt, angry that the direction
taken in 1935 was not only confirmed, but accelerated.3 ' At this point,

349. Charles Grove Haines, JudicialReview of Acts of Congress and the Need for ConstitutionalReform, 45 YALE L.J. 816, 841 (1936).
350. Charles Bunn, Production, Prices, Incomes, and the Constitution, 11 WIS. L. REV.
313, 316 (1936). Having come to this conclusion, Bunn proposed a constitutional amendment. ld. at 322.
351. 294 U.S. 511 (1935) (invalidating a provision of the New York Milk Act barring outof-state milk to be sold below the Act's mandated minimum prices).
352- See Comment, Milk Regulation in New York, 46 YALE L.J. 1359, 1364 (1937). See
also Goldsmith & Winks, supra note 212, at 194-98.
353. See DEAN ALFANGE, THE SUPREME COURT AND THE NATIONAL WILL (1937);
IRVING BRANT, STORM OVER THE CONSTITUTION (1936); EDWARD S. CORWIN, THE
COMMERCE POWER VERSUS STATES RIGHTS (1936); WILLIAM YANDELL ELLIOT, THE

NEED FOR CONSTITUTIONAL REFORM (1935).

354. A particularly broad review and critique of the term can be seen in Osmond K.
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mirroring decisions within the executive,3" the academic world largely
deserted its effort to argue legally around the 1935 and 1936 decisions.
After one moderate proposal to circumvent the Court's holdings-national-state cooperation356-was rendered unworkable by Ashton,' a
number of scholars concluded that extra-legal means comprised the
only method to compel the Court to alter its course. 3" They proposed a
number of dramatic options: a second Constitutional Convention, 3 9 a
constitutional amendment of one sort or another,3'0 a call to simply igFraenkel, Constitutional Issues in the Supreme Court, 1935 Term, 85 U. PA. L. REv. 27
(1936). Looking at Butler, Ashton, and Carteramong other cases, he concluded that it "thus
appears that the doctrine of the Schechter case has been adhered to in all its implications ..... " Id. at 39. Charles Grove Haines, supra note 349, was equally downcast. Looking
at Alton and other anti-recovery cases, Haines concluded that "a broad interpretation [] has
definitely been rejected and the Constitution has become an instrument unsuited to the economic and social conditions of modern life." Id. at 843. A bitterly sarcastic piece by Henry
Hart in the HarvardLaw Review used the Butler, Schechter, and Alton holdings to argue that
the 1930 Tariff Act was unconstitutional. See Henry M. Hart, Jr., ProcessingTaxes and Protective Tariffs, 49 HARV. L. REV. 610 (1936).
355. See, e.g., IRONS. supra note 64, at 197-98, 252 (discussing internal White House discussion "to accept the constitutional challenge thrown down by the Supreme Court" because
of the difficulty in working around the Court's recent decisions in Butler and Carter);
LEUCHTENBERG, supra note 132, at 82-131 (describing the origins of the Court-packing
plan).
356. See Edward S. Corwin, National-State Cooperation: Its Present Possibilities, 46
YALE L.J. 599 (1937).
357. See Osmond K. Fraenkel, What Can Be Done About the Constitution and the Supreme Court?, 37 COLUM. L. REV. 212, 215 (1937) ("How far agreement by the states involved would go toward avoiding these problems is also doubtful, especially in view of the
decision in the [Ashton] case denying any effect to state consent."); Fraenkel, supra note 354,
at 39 (same).
358. Rhetoric like the following was typical: "[The Supreme Court] will not accept a
new view of constitutional direction by argument; it will be necessary to impose it upon
them." Harold J. Laski, Book Review, The Commerce Power Versus State Rights, 37
COLUM. L. REV. 506,508 (1937) (critiquing Corwin for his proposal's passivity).
359. See Fraenkel, supra note 354, at 58 (stating that problems of interstate commerce
and due process "can be solved only by the calling of a new constitutional convention. We
are approaching the one hundred and fiftieth anniversary of the calling of the last one, surely
a long period for a great people to have consented to be governed by one instrument. The
time seems ripe for an attempt at a reformulation of some of its clauses in the light of the experience gained and of the present needs."); Haines, supra note 349, at 846.
360. Discussion and analysis of possibilities for constitutional amendments dominated
the law journals. Amendments were discussed that would alter the substantive visions of
government regulation, see Bunn, supra note 349, at 313 (proposing an amendment giving
Congress broad power to promote general welfare); Fraenkel, supra note 357, at 219-21;
Haines, supra note 349, at 847. Other amendments would have hindered the Court's ability
to overturn congressional acts, such as through requiring at least a six-to-three or seven-totwo majority. See Fraenkel, What Can Be Done, supra note 357, at 222; Ralph R. Martig,
Congress and the Appellate Jurisdictionof the Supreme Court, 34 MICH. L. REV. 650, 652
(1936).

MARQUETTE LAW REVIEW

[Vol. 82:63

nore the Court's orders, 61 Court-packing,36" the application of broad
popular pressure,363 or other novel changes. 3" After years of engaging
the Court in a battle over legal doctrine, academics now sought a solution grounded in revolutionary politics. Dramatically closing his article
on the need for constitutional reform, Haines concluded:
The statesmen of 1787 to 1789 faced the issue and did not hesi-

tate when necessary, to resort to revolutionary methods to
change the fundamental law to meet the conditions of the time.
Similarly, the statesmen of 1861 to 1865 refused to permit the

Constitution to stand as a barrier in the way of carrying out the
well matured sentiment and policies of the nation. Will the
statesmen of the twentieth century fail to take the necessary
steps to adjust their government to the prevailing conditions of
economic and political life? Will national policies and progress
be confined permanently within the express restrictions and the
judge-made limits of a written Constitution prepared essentially
to suit the eighteenth century conditions, or will both the Constitution and its judicial gloss be changed, as Jefferson and Lincoln
insisted they should, to accord with the progress of the life of the
people?365

2. Lower Court Interpretation
As in 1935, those courts-and there were only a handful of themthat analyzed Nebbia and Blaisdell in the shadow of the Court's 1936 de361. See Haines, supra note 349, at 851 ("[I]t is possible, as the states have discovered, to
continue to enforce more rational doctrines with relatively little interference by the federal
courts. Neither Congress nor the Executive are obliged to accept the decisions of the courts
as final and conclusive and beyond change so far as the political and economic effects of the
decisions are concerned.").
362. See Fraenkel, supra note 357, at 217-18; Martig, supra note 360, at 653-54. For early
discussions of President Roosevelt's plan after it was announced, see Alpheus Thomas Mason, Politics and the Supreme Court: PresidentRoosevelt's Proposal,85 U. PA. L. REv. 659
(1937); Thomas Raeburn White, Disturbingthe Balance, 85 U. PA. L. REv. 678 (1937).
363. See Fraenkel, supra note 354, at 57 ("There is no doubt that the people of the country ... are determined that legislation of this sort shall be permitted to the states and that
they will find a way to accomplish this result. It is not yet beyond the range of the possible
that the Court will itself bow to the clamor this decision has aroused."). See also ALFANGE,
supra note 353 (discussing the history of the Court and its reaction to public sentiment, and
predicting a Court reversal due to the public outrage over Schechter and Carter).
364. For proposals to limit the judiciary's jurisdiction over acts of Congress, see
Fraenkel, supra note 357, at 215-17; Haines, supra note 349, at 848-49. Other suggestions
included the broader use of referenda and a legislative veto over Court decisions. See
Fraenkel, supra note 357, at 225-26; Martig, supra note 360, at 652.
365. Haines, supra note 349, at 856.
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cisions had little choice but to read the 1934 holdings narrowly. In fact,
courts found themselves performing awkward judicial gymnastics to uncover any remaining meaning in Nebbia and Blaisdell that was consistent with the 1934 and 1935 terms. A New Jersey District Court showed
the labored analysis that inevitably resulted from a good-faith attempt
to weave the Court's holdings over the decade into a uniform doctrine.
The court struck down a cleaning and dyeing industry code adopted by
the state after Schechter had nullified the federal provisions under the
NIRA. In doing so, it attempted to discern a unified theory out of the
following holdings: the Schechter decision, the emergency doctrine
pronounced in Blaisdell, the Adkins invalidation of minimum wage legislation, the Court's stance against price-fixing in cases such as Wolff
Packing and New State Ice, and its occasional approval of such regulation in cases such as O'Gormanand Nebbia. The court concluded that
the Court had intended to exempt from regulation "some necessaries
(ice, meat, jobs) and all luxuries (theater tickets, gasoline) and
stress[ed] for inclusion [those items with] the likelihood of extreme
perishability"-milk and fire insurance." Finding the cleaning and
dyeing industry neither to be of strong necessity nor to trigger concerns
of perishability, the court found the industry "immune... from legisla'
tive price fixing."367
To the court, this analysis met both the public interest/private interest as well as the Nebbia "reasonableness" examination, which it claimed were the same test." Apart from its outright
confusion, the court's approach certainly did not augur well for those
who sought from Nebbiajudicial deference to legislative discretion.
Other courts, rather than following such a convoluted path, simply
found Nebbia and Blaisdell to have little doctrinal import in 1936.
Ruling on an amendment to the AAA, the Massachusetts district court
adhered to the Court's holdings in New State Ice, Carter,Butler, and
Rickert Mills, concluding that Nebbia stood only for the narrow proposition that the milk industry could be regulated. "The Supreme Court has
366. Kent Stores v.Wilentz, 14 F. Supp 1, 9-10 (D.N.J. 1936).
367. Id.at 10.
368. See id.at 10. The Court seemed confused and unsatisfied with the meaning of the
"reasonableness test":
We may say it has been suggested that the milk control cases abandon the public interest test and substitute the even vaguer one of a "reasonable exertion of government authority" ....What we have just said about the industry in litigation demonstrates that the challenged regulation is not such "reasonable exertion.
Id. (emphasis added).
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definitely adjudged.., a purpose [to regulate the agricultural industry
more generally] to be beyond the granted powers of the federal government., 369 A number of courts examining the Bankruptcy Act of 1935
struck it down, finding the holding in Radford to overshadow Blaisdell.37 The Eighth Circuit's decision in May of 1936 is typical. 7' The

court deemed Blaisdell a narrow holding-addressing a state law limited in both scope and duration.372 In contrast, the court found Radford

to illustrate the Court's reticence to allow more intrusive federal regulation, and on that basis disallowed the Bankruptcy Act.'

The Fourth

Circuit reached a similar conclusion in striking down the Public Utility
Holding Company Act; the court cited Hammer and other cases to
thwart the government's Commerce Clause justification for the law and
called upon Schechter, Butler, and Blaisdell to reject the government's
emergency power justification.374
As in 1935, only those lower courts that largely ignored the 1935 and

1936 terms called upon Nebbia and Blaisdell to uphold the broad use of
regulatory power.'

Others chose to uphold potentially infirm New

Deal legislation, but they did so only on narrow grounds and with little
confidence.376

Perhaps the best measure of the minimal impact of Nebbia and
Blaisdell in 1936, however, is their absence from all but a few lower
court opinions. Courts found Nebbia of little relevance, discerning from
the two recent Court terms a clear message of limited federal and state
369. United States v. David Buttrick Co., 15 F. Supp 655, 659 (D. Mass. 1936).
370. See Brockett v. Winkle Terra Cotta Co., 81 F.2d 949, 952 (8th Cir. 1936) (same); In
re Tennessee Pub. Co., 81 F.2d 463, 467-68 (6th Cir. 1936) (striking down Bankruptcy Act
because although Blaisdell narrowly held that a delay in allowing creditor remedies did not
violate due process, Radford found that any more intrusive infringement of creditor's rights
"[was] clearly violative of the due process clause").
371. See In re Maynard, 15 F. Supp. 809, 811 (D. Idaho 1936) (same); United States Nat'l
Bank v. Pamp, 83 F.2d 493 (8th Cir. 1936). See also In re Tschoepe, 13 F. Supp. 371 (S.D.
Tex. 1936) (same).
372. See Pamp, 83 F.2d at 503.
373. The Court quoted Brandeis's Radford opinion at length. See id.
374. See Burco, Inc. v. Whitworth, 81 F.2d 721 (4th Cir. 1936).
375. See, e.g., Highland Farms Dairy, Inc. v. Agnew, 16 F. Supp. 575 (E.D. Va. 1936);
United States v. Edwards, 16 F. Supp. 53, 54 (S.D. Cal. 1936) (calling upon Hughes's concurrence and Cardozo's dissent in Carter to uphold amendment to AAA); Precision Castings
Co., v. Boland, 13 F. Supp. 877 (W.D.N.Y. 1936); In re Reichert, 13 F. Supp. 1, 6 (W.D. Ky.
1936).
376. See, e.g., In re McCune, 17 F. Supp. 913, 914 (W.D. Pa. 1936) (upholding Bankruptcy Act because, since Blaisdell allowed two-year moratorium on mortgage, three year
moratorium of Bankruptcy Act is also reasonable; but stating that Radford "does raise a
doubt in our mind as to the constitutionality of the Act [at bar]").
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regulatory power. The numerous decisions ruling upon the National
Labor Relations Act illustrate this trend. Most circuits, although refraining from striking down the NLRA entirely," relied on the recent
Schechter, Carter and 1935 holdings to limit the NLRB's power to

regulate labor relations for manufacturing enterprises; these courts did
not refer to Nebbia or its language regarding government power or deference to legislative discretion!" The Second Circuit, the only court
that permitted an NLRB action to proceed, did so on narrow grounds. 37 9
In a telling opinion, the Ninth Circuit highlighted the awkward place of
Nebbia amid more recent cases, as it disallowed NLRB interference in
the radio and telegraph industry. 3' Although the court construed the
NLRA narrowly so that it applied only to interstate commerce, 311 the
377. Courts did not strike down the Act because they found its language appropriately
limited its reach to interstate commerce. See, e.g., NLRB v. MacKay Radio & Tel. Co., 87
F.2d 611, 614 (9th Cir. 1937) ("[T]he Act by its terms is expressly confined to the regulation
of interstate commerce.").
378. See Myers v. Bethlehem Shipbldg. Co., 88 F.2d 154 (1st Cir. 1937) (citing Carter to
hold shipbuilding enterprise inapplicable to NLRA), aff'g 15 F. Supp 915 (D.C. Mass. 1936)
(citing Rickert Mills, Butler, Schechter, and Carter to hold same); Foster Bros. Mfg Co. v.
NLRB, 85 F.2d 984 (4th Cir. 1936) (citing Schechter, Carter, and Chassaniolto find NLRA
inapplicable to furniture manufacturing); Fruehauf Trailer Co. v. NLRB, 85 F.2d 391 (6th
Cir. 1936) (citing Carterand Schechter to find NLRA inapplicable to trailer manufacturing);
Pratt v. Stout, 85 F.2d 172 (8th Cir. 1936) (citing Morehead,Wolff Packing, Adkins, Carter,
and Schechter to affirm injunction against NLRB ceasing action against flour manufacturer);
NLRB v. Friedman-Harry Marks Clothing Co., 85 F.2d 1 (2d Cir. 1936) (citing Carter to find
NLRA inapplicable to clothing manufacturing); NLRB v. Jones & Laughlin Steel Co., 83
F.2d 998 (5th Cir..1936) (citing Chassanioland Carter to find NLRA inapplicable to steel
manufacture). Most of these opinions were short and decisive; apparently, with Carter and
Schechter in the immediate background, these were cases not worthy of long-winded explanations. Scholars such as Frankfurter pointed to these cases as the natural, expected outcome of Carter. See Frankfurter & Fisher, supra note 5, at 637 & n.140.
379. In NLRB v. Associated Press, 85 F.2d 56, 58 (2d Cir. 1936), the Second Circuit paid
heed to the words of Carter,Schechter, and Chassaniol; agreeing that neither production, nor
labor relations of local industries, fell within federal commerce power. The court held, however, that interstate communication constituted interstate commerce, and thus the Associated Press fell within the bounds of the NLRB. Id. at 58-60. The Court repeated this analysis, applying it to an interstate packaging and shipping company, in NLRB v. National New
York Packing & Shipping Co., 86 F.2d 98 (2d Cir. 1936).
380. See NLRB v. MacKay Radio & Tel. Co., 87 F.2d 611 (9th Cir. 1937).
381. The court found that "the Act as construed by the Labor Relations Board was intended to apply to practically all the industries of the United States whether or not those
were directly engaged in interstate commerce or not, and the Act on its face indicates and
declares this general purpose .... " Id. at 626. Nevertheless, the court "assum[ed] ... that
the broad purposes of the act may be narrowed to the field of interstate commerce itself, and
made applicable alone to employers and employees actually engaged in interstate transportation." Id. Even then, the court stated that the question whether such legislation resided
within the Commerce Clause was in doubt, but stated: "[w]e are bound to resolve that doubt
in favor of the constitutionality of the Act." Id.
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court still found the Act unconstitutional on due process grounds. The

court reiterated the Court's adherence to the liberty of contract, citing
Lochner, Adair, and Coppage. It also found within Adair and Nebbia
the proposition that "the Commerce Clause of the Constitution is limited by the restriction of federal power in Amendment 5.,3 2 The court
explicitly dismissed the NLRB's contention that Texas & New Orleans
Railroad had modified that principle, finding instead that the Lochnerera decisions expounding the liberty to contract "are still authoritative
and therefore binding on this court. If these decisions are to be modified, such modification must be made by the Supreme Court itself."38
As such, the court found that "Congress has no power to compel employers and employees engaged in interstate commerce to negotiate
their contracts ...in a specific way and to prohibit the negotiation in

any other way."3
This opinion, emblematic of many courts' approaches to the NLRA, as well as courts' approaches to other federal
laws, 3 5 came down on January 11, 1937. If an important shift in the
Court's jurisprudence had occurred before that date, these judges certainly had not sensed it.

3. 1934-1937: A Summary
Nebbia and Blaisdell, uncertain holdings even in 1934, were drastically narrowed in the two Court terms which followed. Before 1937, no
Court majority called upon the broad dicta of either Nebbia386 or Blaisdell.3 7 More importantly, numerous decisions whittled away at each po382. Id.at 622.
383. Id at 622.
384. Id at 627.
385. See, e.g., Chester C. Fostgate Co. v. Kirkland, 19 F. Supp. 152 (S.D. Fla. 1937) (citing Adkins and Morehead to find a provision of the AAA void for violating due process);
Ganley v. Wallace, 17 F. Supp. 115 (D.D.C. 1936) (citing Adkins, Butler, Rickert Mills, and
Carterto disallow AAA regulation of milk production). Taylor v. Robertson, 16 F. Supp. 801
(M.D. N.C. date not given) (citing Hammer, Schechter, and Butler to strike down Kerr-Smith
Tobacco Act).
386. After Nebbia and before 1937, the case was cited by a Supreme Court majority only
nine times. On five occasions, the Court was re-considering the same New York legislation it
had upheld in Nebbia. See Mayflower Farms v. Ten Eyck, 56 S. Ct. 457 (1936); Borden
Farms v. Ten Eyck, 56 S.Ct. 453 (1936); Baldwin v. G.A.F. Seelig Inc., 294 U.S. 511 (1935);
Borden's Farms Prods. Co. v. Baldwin, 293 U.S. 194 (1934); Hegeman Farms Co. v. Baldwin,
293 U.S. 163 (1934); In two cases, the Court called upon Nebbia without elaboration to uphold state legislation. See S.H. Kress & Co. v. Johnson, 299 U.S. 511 (1936); Pacific States
Box & Basket Co. v. White, 296 U.S. 176 (1935). In Railroad Retirement Bd. v. Alton R.R.
Co., 295 U.S. 330 (1935), and Treigle v. Acme Honiestead Ass'n, 297 U.S. 189 (1936), the
Court called upon Nebbia but narrowed its pro-regulatory principles.
387. After Blaisdell, and not including Nebbia, the Court only called upon Blaisdellfive
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tential broad strand of those cases. The "reasonableness" standard
pronounced in Nebbia became as stringent an analysis as had existed
prior to 1934.'m A narrow reading of the commerce clause rendered any
accretion in state power introduced by Nebbia inapplicable to the federal government."9 The Court's insistence on the paramount liberty of
contract remained as strong as ever,39 leading to continued skepticism
of all laws-state and federal-infringing on that right. 391 The Court on
numerous occasions closed the door on a broad emergency doctrine."
Finally, the Court raised other, equally formidable barriers to the constitutionality of legislation.393 After three years, not only had the New
Deal been largely discarded, but the Court's decisions had rendered
Nebbia and Blaisdell aged, narrow holdings. The only consistent reminder of the potential breadth of those opinions appeared in the dissents of the liberal three justices.3' As lower courts showed by gradually eclipsing Nebbia and Blaisdell from 1934 to 1937, and as scholars
showed by their ultimate abandonment of a legal solution to the standoff, the majority's disembowelment of Nebbia and Blaisdell, and not the
dissenting opinions which sought to resuscitate them, comprised the law
of the land.
D. The Decisive Turn of 1937
All changed in 1937. Although this article will not restate the full
details of the "switch, 395 it will highlight how the key 1937 decisions answered in a new way the ambiguities that Nebbia and Blaisdell originally left. The Court's shift was three-fold: the definition of the Nebbia
times. Four of the five expressly limited the state and federal power under an emergency
justification. See Treigle, 297 U.S. 189; Schechter,295 U.S. 495; W.B. Worthen Co. v. Kavanaugh, 295 U.S. 56 (1935); W.B. Worthen Co. v. Thomas, 292 U.S. 426 (1934).
388. See Alton, 295 U.S. 330. See also Mayflower Farms,297 U.S. 266; Treigle, 297 U.S.
189; Colgate v. Harvey, 296 U.S. 404 (1935).
389. See, e.g., Schechter,295 U.S. 495; Alton, 295 U.S. 330; Chassaniol,291 U.S. 584.
390. See Morehead v. New York ex reL Tipaldo, 298 U.S. 587 (1936); Ashton v. Cameron
County Dist., 298 U.S. 513 (1936).
391. See, e.g., Jones v. Security & Exch. Comm'n, 298 U.S. 1 (1936).
392. See United States v. Butler, 297 U.S. 1 (1936); Schechter, 295 U.S. 495; Louisville
Joint Stock Bank v. Radford, 295 U.S. 555 (1935); Kavanaugh,295 U.S. 56; Thomas, 292 U.S.
426.
Mayflower Farms, 297 U.S. 266 (equal protection); Colgate, 296 U.S. 404
393. See, e.g.,
(privileges and immunities); Schechter,295 U.S. 495 (non-delegation).
394. See Carter,298 U.S. at 324-41 (Cardozo, J., concurring in part and dissenting in
part); Morehead,298 U.S. at 630 (Stone, J., dissenting).
395. For comprehensive surveys of the switch and the cases involved, see, for example,
JACKSON, supra note 19, at 124-285; LEUCHTENBERG, supra note 132, at 213-26.
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"reasonableness" test went from the highly rigorous one of Alton, Treigle, and Ten Eyck to one of deference; the importance of liberty of contract in the equation of "reasonableness" declined dramatically; and the
scope of these new principles expanded to include federal legislation.
Regarding Blaisdell, a more subtle shift took place: The Court replaced
that decision highly conditioned enunciation of state power with a more
sweeping recognition of federal and state governments' ability to regulate in the new economic order.
1. The Court Switches
a) Cementing a New Standardof Review and DiminishingDue Process
396 and a handful of other cases decided
West Coast Hotel v. Parrish
on March 29, 1937, utilized a new, more deferential standard to assess
economic regulation. In doing so, Parrishmarked the first time that a
Court majority elaborated upon Nebbia's holding and its broadest language to uphold legislation. In essence, the Court answered the questions begged by the 1934 opinions in a markedly different way than it
had in 1935 and 1936.
First, in language counter to that introduced in its previous two
terms, the Court recast its definition of due process. The liberty protected by the Due Process Clause, Hughes's opinion stated, implies
"liberty in a social organization which requires the protection of law
against the evils which menace the health, safety, morals and welfare of
the people." As such, due process does not require absolute liberty but
merely ensures that "regulation... is reasonable in relation to its subject and is adopted in the interests of the community.... ", In this
vein, freedom of contract, unmentioned in the Constitution, "is a quali39
fied and not an absolute right.""
Citing Nebbia, the Court next stated that laws can appropriately
regulate such property rights if they have "a reasonable relation to a
proper legislative purpose, and are neither arbitrary nor discriminatory... ...
39 Again quoting Nebbia, the Court found that in assessing
reasonableness, courts were required to show considerable deference to
the legislature that passed the law.'°° The Court then analyzed the

396. 300 U.S. 379 (1937).
397. Id. at 391.
398. Id. at 392 (citation omitted).
399. Id. at 398 (quoting Nebbia, 291 U.S. at 537).
400. See id.
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Washington law in a fashion that dramatically accentuated these words,
something Nebbia itself-which focused closely on the conditions of
New York's milk industry-had not done:
The legislature of the State was clearly entitled to consider the
The legislature was entisituation of women in employment ....
tled to adopt measures to reduce the evils of the "sweating system" ....The legislaturehad the right to consider that its mini-

mum wage requirements would be an important aid in carrying
out its policy of protection. The adoption of similar requirements by many States evidences a deep-seated conviction both as
to the presence of the evil and as the means adopted to check it.
Legislative response to that conviction cannot be regarded as arbitrary or capricious, and that is all we have to decide. Even if
the wisdom of the policy be regarded as debatable and its effects
uncertain, still the legislatureis entitled to its judgment."°
In contrast to the fact-based analysis of Nebbia and later decisions,2
Parrishdisplayed a new brand of scrutiny which not only recalled the
most expansive words of Nebbia but practiced them by focusing not on
its own judgments of the relevant facts, but those of the legislature.
Four decisions the same day as Parrishreinforced the new direction
taken. In Highland Farms Dairy, Inc. v. Agnew,40 the Court upheld
Virginia legislation similar to that in Nebbia. As in Parrish,the Court
deferred to the ability of state legislatures and state courts to manage
economic regulation as they best saw fit.4 Applying the theme of these
two holdings to Congressional legislation, the Court also upheld the
amended Railway Labor Act,4'° the amended Frazier-Lemke Act,4 and
the National Firearms Act on similar grounds.4 Echoing Parrish,each
decision downplayed economic rights and emphasized congressional
discretion in regulating economic matters. In Virginia Railway for instance, the Court not only found that railroad labor relations fell within
the ambit of interstate commerce 4S but further declared: "It was for
401. Id. at 398-99. (emphasis added).
402. See e.g., Railroad Retirement Bd. v. Alton R.R., 295 U.S. 330 (1935).
403.300 U.S. 608 (1937).
404. See id. at 612.
405. See Virginia Ry. Co. v. System Fed'n No. 40,300 U.S. 515 (1937).
406. See Wright v. Vinton Branch of Mountain Trust Bank, 300 U.S. 440 (1937).
407. See Sonzinsky v. United States, 300 U.S. 506 (1937).
408. The Court's finding that even back shop employees could be regulated under the
Commerce Clause hinted at the Jones & Laughlin decision to come. See id. at 556.
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Congress to make the choice of the means by which its objective...
was to be secured, and its judgment.., is not open to review here. '" In
Wright, the Court once again deferred to the purposes and efforts of
Congress to uphold the amended Frazier-Lemke Act.40' Finally, in dismissing a constitutional challenge to a $200 tax on firearms dealers,
Justice Stone yet again insisted that courts heed congressional wisdom:

"Inquiry into the hidden motives which may move Congress to exercise
a power 4t'constitutionally conferred upon it is beyond the competency of
co u rts.

In all, on March 29, the Court eviscerated the due process obstacle
to federal and state power 4 2 and utilized a method of review more deferential to legislative policy-making than that undertaken in Nebbia or

any other case. Over the remainder of the term, and in forthcoming
years, the Court would advance even further in these new directions.
b) Removing the Commerce Barrier: The NLRB Cases

In April, the Court took a dramatic second step in reversing its
course; rather than holding federal legislation hostage to a rigid Commerce Clause, the Court tore down its commerce power framework and
replaced it with a far looser structure. 43 These decisions allowed the
409. Id. at 553-54. The Court went on to present evidence that Congress "might reasonably have" analyzed to come to its conclusion. Id. at 554 n.7. It also echoed the Parrish
language on due process, stating that the liberty of contract "is not a guarantee of the untrammeled freedom of action and of contract," id.at 558, emphasizing that "Congress can
subject both to restraints not shown to be unreasonable." Id. Calling upon statements of
Blaisdell long ago discarded, the Court also stated that those restraints "must be judged in
the light of the conditions which have occasioned the exercise of governmental power." Id.
at 558-59.
410. The gist of the opinion was that Congress had in good faith striven to amend the
Act in a way that would satisfy the Radford decision. "The measure received careful consideration before the committees of the House and Senate. Amendments were made there with
a view to ensuring the constitutionality of the legislation recommended. The Congress concluded, after full discussion, that the bill, as enacted, was free from the objectionable features
which had been held fatal to the original Act." Wright, 300 U.S. at 457. The opinion later
emphasized that "[e]mphasis upon the deliberate intention to meet the constitutional objections raised in [Radford] dominated the consideration of the bill in all stages." Id. at 464 n.9.
411. Sonzinsky, 300 U.S. at 513-14.
412. The Court would soon and often repeat these declarations. In NLRB v. Jones &
Laughlin Steel Corp., 301 U.S. 1 (1937), for instance, the Court repeated its Parrishdiscussion of the little weight placed on the due process right to contract. Dismissing that concern
curtly, the Court found that corporations' due process rights were not "arbitrar[ily] or capricious[ly]" deprived under legislation protecting workers' rights. Id. at 44. It set aside
Lochner nuggets Adair and Coppage equally dismissively. See id. at 45.
413. Indeed, earlier decisions such as Kentucky Whip & Collar Co. v. Illinois Cent. R.R.,
299 U.S. 334 (1937) (upholding congressional act regulating the interstate shipment of con-
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newly enunciated due. process principles of Parrish-andthe newly

broad reading of Nebbia-to apply to federal as well as state regulation.
Overturning three of four appeals court decisions on the NLRB,414
the Court made a number of dramatic moves. 415 Most important, it announced a standard for adjudicating commerce clause cases which defied Carter,Chassaniol and the line of commerce clause cases that had
relegated Nebbia to a decision about state power. Recalling its recent
Virginia Railway decision,416 the Court announced that labor disputes
fall within the province of Commerce Clause regulation.417 Specifically,
Hughes brushed aside the "stream of commerce" justification proffered
by the government as too narrow.418 Instead, he relied on a stronger
vict-made goods), Virginia Ry. v. System Fed'n No. 40, 300 U.S. 515 (1937), and Wright v.
Vinton Branch of Mountain Trust Bank, 300 U.S. 440 (1937), also broke down the commerce
barrier to congressional legislation. The NLRB cases, however, were the most public and
decisive.
414. See Jones & Laughlin, 301 U.S. 1; NLRB v. Friedman-Harry Marks Clothing Co.,
301 U.S. 58 (1937); NLRB v. Fruehauf Trailer Co., 301 U.S. 49 (1937); Associated Press v.
NLRB, 301 U.S. 103 (1937).
415. Unlike its holdings in Schechter and Carter,the Court stated that any offending portions of the NLRB were severable from legitimate sections: "[T]he cardinal principle of
statutory construction is to save and not destroy." Jones & Laughlin,301 U.S. at 30. It also
reiterated the Parrishdiscussion of due process, see id. at 44, and placed importance on Congress's careful study of the issue. See id. at 43.
416. Virginia Railway relied on Texas & N.O.R.R. for the first time since that decision
came down seven years earlier. The fate of Texas & N.O.R.R. mirrors that of Nebbia. Before 1937, apart from being cited to support the holdings of Alton and Carter,the Court only
found occasion to cite the case six times. All six were without elaboration, and centered on
the holding for its discussion of the "clearly erroneous" standard of review. See Pick Mfg.
Co. v. General Motors Co., 299 U.S. 3 (1936); Great Northern R.R. Co. v. Weeks, 297 U.S.
135 (1936); Radio Co. v. Radio Eng'g Lab., 293 U.S. 1 (1934); Page v. Arkansas Natural Gas
Co., 286 U.S. 269 (1932); United States v. Commercial Credit Co., 286 U.S. 63 (1932); Keating v. Public Nat'l Bank, 284 U.S. 587 (1931). Like Nebbia, the case was moribund by 1937.
Beginning with Virginia Railway and Jones & Laughlin, however, the decision was revived,
cited on numerous occasions and for its broad language regarding the Commerce Clause.
See Jones & Laughlin,301 U.S. 1 (citing the case seven times).
417. Jones & Laughlin, 301 U.S. at 31-32.
418. "The congressional authority to protect interstate commerce from burdens and obstructions is not limited to transactions which can be deemed to be an essential part of a
'flow' of interstate or foreign commerce. Burdens and obstructions may be due to injurious
action springing from other sources." Id. at 36. This explanation undercuts Cushman's argument that Jones & Laughlin merely extended the "stream of commerce" doctrine. Although Cushman claims the "current of commerce doctrine" was "apparent to anyone who
read the [NLRB] decisions," Cushman, Stream, supra note 10, at 150, a survey of scholars at
the time shows that, in fact, they took the Chief Justice's explicit rejection of the "stream of
commerce" metaphor quite seriously. See, e.g., Note, ConstitutionalLaw, Commerce Clause,
The National Labor Relations Act Decisions, 37 COLUM. L. REV. 860, 861 (1937) ("The
Court, accepting, the holdings that manufacturing is not in interstate commerce, does not
rely on the 'current' theory as expounded in Stafford v. Wallace.") Courts also noted Hughes
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principle: the broad grasp of congressional power. In bold new terms,
he declared "[t]hat power is plenary and may be exerted to protect interstate commerce no matter what the source of the dangers which
threaten it. 4 9 As such, he declared that Congress can regulate even intrastate activities having "such a close and substantial relation to interstate commerce that their control is essential or appropriate to protect
that commerce from burdens and obstructions. , '4 0 Having pronounced
this standard, Hughes concluded that manufacturing, and the effect of
"industrial strife" on manufacturing, both fall within the commerce
power.42' In companion cases, Hughes also held that clothing manufacturing,4 transportation manufacturing, and news gathering and distribution 24 were all subject to Commerce Clause regulation. With this
greatly enhanced commerce power, the deferential review of state
regulation announced in Parrish applied equally to federal legislation
under the commerce power; the long-time barrier to a broad Nebbia
reading was thus razed. As with the new standard of due process review, this approach to the Commerce Clause would only strengthen in
forthcoming years.
rejection of the more narrow "stream of commerce" doctrine. See NLRB v. A.S. Abell Co.,
97 F.2d 951, 955 (4th Cir. 1938) ("[T]he instances in which the metaphor of a 'stream of
commerce' has been used are but particular, and not exclusive, illustrations of the protective
power which Congress may exercise.") (citing Jones & Laughlin,301 U.S. at 36); Clover Fork
Coal Co. v. NLRB, 97 F.2d 331, 333 (6th Cir. 1937) ("[T]he metaphor of a stream of commerce while it may illustrate the protective power of which Congress may exercise is not exclusive, and the congressional authority is not limited to transactions deemed to be an essential part of a flow of commerce .... ).
419. Jones & Laughlin, 301 U.S. at 37 (citation omitted).
420. Id.
421. Id. at 40-42.
422. See NLRB v. Friedman-Harry Marks Clothing Co., 301 U.S. 58 (1937).
423. See NLRB v. Fruehauf Trailer Co., 301 U.S. 49 (1937).
424. See Associated Press v. NLRB, 301 U.S. 103 (1937).
425. The Jones & Laughlin dissent is illuminating in its explicit recognition of the dramatic about-face taking place. Interestingly, Justice McReynolds hails the interpretive precision of the lower courts to demonstrate the wayward path of the Court's decision. Specifically, he points to four circuit court decisions, and a number of district court decisions, as
correctly reading the meaning of Schechter and Carter regarding the limitations on Congress's power. "No decision or judicial opinion to the contrary has been cited, and we find
none. Every consideration brought forward to uphold the Act before us was applicable to
support the Acts held unconstitutional in causes decided within two years. And the lower
courts rightly deemed them controlling." Friedman Harry Marks Clothing, 301 U.S. at 77
(McReynolds, J., dissenting). See also Jones & Laughlin, 301 U.S. at 76-77 (citing NLRB v.
Jones & Laughlin, 83 F.2d 998 (5th Cir. 1936); Fruehauf Trailer Co. v. NLRB, 85 F.2d 391
(6th Cir. 1936); NLRB v. Friedman-Harry Marks Clothing Co., 85 F.2d 1 (2d. Cir. 1936)).
Then, recalling Lochner era decisions and its recent holdings in both Commerce Clause
cases, see id. at 79-84, and due process cases, see 301 U.S. at 93-101, the dissent stated that it
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c) Resuscitatingand StrengtheningBlaisdell
In its crucial decisions of 1937, the Court built upon Blaisdellbut did
so in a way which greatly augmented the power that decision had
granted to governments. In Virginia Railway, for example, the Court
echoed words penned in Blaisdell-that the reasonableness of regulation "must be judged in the light of the conditions which have occasioned the exercise of government power" 4 ---without requiring the
finding of an emergency as Blaisdell had. Similarly, in Jones & Laughlin, Hughes instructed that judges must examine legislation in the context of "actual experience" of labor's effect on commerce, imploring
them not to ignore "the plainest facts of our national life and [not to]
deal with the question of direct and indirect effects in an intellectual
vacuum."'4V This language again echoed themes raised in Blaisdell,4" yet
the Court no longer limited this review to emergency situations. Blaisdell's broadest dictates won out in these cases, while its limitations and
ambiguities disappeared.
d) Nebbia and Blaisdell Reborn
The drama of the 1937 term did not cease with these decisions, as
the Court continued to provide new answers to the questions it had de429
cisively answered from 1934 to 1937. The Social Security decisions
permitted Congress to legislate for the general welfare in a way seemingly contrary to Butler.4" Against due process attacks, the Court upheld as reasonable the amended Bankruptcy Law it had originally
struck down in Radford,431 as well as a number of challenges to state and
local regulatory laws.4 2 Equal protection challenges to regulation were
would have struck down the law for violating both doctrines.
426. Virginia Ry. Co. v. System Fed'n No. 40,300 U.S. 515,559 (1937).
427. Jones & Laughlin, 301 U.S. at 41.
428. See Home Bldg. & Loan Ass'n v. Blaisdell, 290 U.S. 398, 443-44 (1934) (stating that
the Court must review legislation "[w]ith a growing recognition of public needs and the relation of individual right to public security").
429. Helvering v. Davis, 301 U.S. 619 (1937) (upholding old age pension provisions of
Social Security Act); Steward Machine Co. v. Davis, 301 U.S. 548 (1937) (upholding unemployment insurance provisions of Social Security Act);
430. The Social Security holdings on the general welfare clause were strengthened by
CincinnatiSoap Co. v. United States, 301 U.S. 308 (1937) (upholding unanimously on general
welfare grounds a processing tax on coconut oil).
431. See Wright v. Mountain Trust Bank, 300 U.S. 440 (1937).
432. See Hauge v. Chicago, 299 U.S. 387 (1937) (upholding a law allowing the city of
Chicago to weigh coal brought into the city); Henderson Co. v. Thompson, 300 U.S. 258
(1937) (upholding a Texas law forbidding the use of sweet natural gas in manufacturing); National Fertilizer Ass'n v. Bradley, 301 U.S. 178 (1937) (upholding South Carolina legislation
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found equally unconvincing. 3 The Court also seemed to loosen the
non-delegation standards it had set forth in Schechter and Ryan.4" Upcoming terms would further cement these results, with the Court hand-

ing down landmarks such as United States v. Carolene Products35' in the
realm of deferential due process review and U.S. v. Darby 6 and

Wickard v. Filburn437 in Commerce Clause jurisprudence."

Confirming the Court's new use of Nebbia in Parrish and the destruction of Nebbia limitations through Jones & Laughlin and other

cases, the meaning of Nebbia itself rapidly evolved. Unlike before 1937,
the Court found Nebbia to be a clear and unconditioned holding,
standing for broad legislative discretion on both the state and national
levels. Later in 1937, in Townsend v. Yeomans,439 the Court again relied

on a Parrish-likereading of Nebbia to uphold a Georgia statute fixing
minimum warehouse charges for the handling and selling of tobacco'
Amid the many crucial holdings of forthcoming terms, the Court often
called upon this post-Parrishmeaning of Nebbia-a meaning that crystallized sufficiently to enable the term the "Nebbia doctrine. '"4'
In
United States v. Rock-Royal Co-Op Inc.,"2 the Court explicitly drew a

parallel to Nebbia to allow Congress to regulate milk prices under the

compelling fertilizer manufacturers to provide information about their products); Midland
Realty Co. v. Kansas City Power & Light Co., 300 U.S. 109 (1937) (permitting a utility company to charge higher rates than had been stipulated in its contract).
433. See, e.g., Steward Machine Co., 301 U.S. 548; Davis, 301 U.S. 619; Carmichael v.
Southern Coal & Coke Co., 301 U.S. 495; Hauge v. Chicago, 299 U.S. 387 (1937); Henderson
Co. v. Thompson, 300 U.S. 285 (1937).
434. See CincinnatiSoap Co., 301 U.S. 308.
435. 304 U.S. 144 (1938) (upholding a federal statute prohibiting interstate shipment of
filled milk).
436. 312 U.S. 100 (1941) (upholding the minimum wage and maximum hours provision
of the Fair Labor Standards Act of 1938).
437. 317 U.S. 111 (1942) (finding wheat grown for self-consumption to fall within the
commerce power).
438. See IRONS, supra note 64, at 290-94; LEUCHTENBERG, supra note 132, at 233-36.
439. 301 U.S. 441 (1937).
440. Specifically, the Court cited Nebbia, O'Gorman, German Alliance, and Munn to
conclude that "provided [the state's] regulation is not arbitrary or confiscatory ... ,our rulings are decisive in support of the state action." Id. at 450. In fact, the Court declared, there
exists a "presumption of reasonableness" that must be "overthrown" through evidence. Id.
Even without substantial legislative investigation (which the Court cited Nebbia as declaring
"most helpful," id. at 451), "the legislature, acting within its sphere, is presumed to know the
needs of the people of the State." Id. The Court did not cite Nebbia for this proposition.
441. Mayo v. Lakeland Highlands Canning Co., Inc., 309 U.S. 310, 320 (1940) (Frankfurter, J., dissenting).
442. 307 U.S. 533 (1939).
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AAA. 44- The Court in Sunshine Anthracite Coal Co. v. Adkins" upheld

congressional price fixing provisions for coal production, setting aside a
Fifth Amendment challenge by pointing to Nebbia and Rock Royal.44'
Nebbia now came to symbolize a diminished concern for due process'
and broad deference to legislative power. 447 Like Parrish,these cases
employed a type of review that was considerably less fact-intensive, and
more deferential to legislative judgment, than that taken in Nebbia itself. At the same time, some of the Court's post-1940 characterizations

of Nebbia began to obscure its tortuous history from 1934-1937, portraying the case as more decisive than it had been.'
Similarly, the meaning of Blaisdell after 1937 shifted. In the same
way that Virginia Railway and Jones & Laughlin emphasized economic
reality rather than an emergency justification, references to Blaisdell in
the near future generally ignored the "emergency" aspect of that decision."9 Instead, Blaisdell came to stand for the general power of the
sovereign to regulate contracts and other property rights under any circumstance, as long as done so reasonably.4 0 As the Court stated in Veix,
443. See id. at 548-71.
444.310 U.S. 381 (1940).
445. See id. at 394.
446. See Federal Power Comm'n v. Hope Natural Gas Co., 320 U.S. 591, 601 (1944)
("[T]he fact that the value [or property] is reduced [by regulation] does not mean that the
regulation is invalid.") (citing Nebbia, 291 U.S. at 502, 523-39); Thornhill v. Alabama, 310
U.S. 88, 103 & n.21 (1940) (citing Nebbia and Parrishin support of the proposition that "the
rights of employers and employees to conduct their economic affairs and to compete with
others for a share in the products of industry are subject to modification or qualification in
the interests of the society in which they exist.").
447. See Federal Power Comm'n v. Natural Gas Pipeline Co., 315 U.S. 575, 582 (1942)
(pointing to Nebbia and other post-Parrishcases to demonstrate both state and congressional
power to regulate prices); Tigner v. Texas, 310 U.S. 141, 146 (1940) (citing Nebbia and RockRoyal to establish the "constitutional validity" of supply and price regulations for agricultural
commodities); Avery v. Alabama, 308 U.S. 444, 447 (1940) (noting the Court's "reluctan[ce]
to interfere with the states' determination of local social policy") (citing Nebbia); Kay v.
United States, 303 U.S. 1, 8 (1938) (citing Nebbia to underscore the importance of regulation
which aims to benefit the public).
448. See Olsen v. Nebraska, 313 U.S. 236,244-46 (1941).
449. For comprehensive accounts of the decline of the "emergency doctrine" as a justification for broader federal power, and its replacement with a doctrine of judicial restraint, see
Michael R. Belknap, The New Deal and the Emergency Powers Doctrine, 62 TEX. L. REV. 67
(1983); and Daniel J. Hulseboch, Note, The New Deal Court: Emergence of a New Reason,
90 COLUM. L. REv. 1973 (1990).
450. See Wood v. Lovett, 313 U.S. 362, 376-77 (1941) (Black, J., dissenting) (applying
Blaisdell's language on "sovereign power" to justify state policy of tax leniency to struggling
landowners); Gelfert v. National City Bank of New York, 313 U.S. 221, 231 (1941) (calling
upon Blaisdell to uphold a legislative deficiency judgment disallowing a mortgage foreclosure); Veix v. Sixth Ward Bldg. & Loan Ass'n, 310 U.S. 32, 38-39 (1940) (holding that the
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earlier cases such as Blaisdell
make repeated reference to the emergency existing at the time
of the enactment of the questioned statutes. Many of the enactments were temporary in character. We are here considering a
permanent piece of legislation. So far as the Contract Clause is
concerned, is this significant? We think not."'
In fact, Blaisdell's orphaned "emergency doctrine" re-emerged in a
more infamous role, anchoring decisions justifying increased power at
wartime.452 Even then, as from 1934 to 1937, the meaning of Hughes
emergency doctrine language remained muddy. 53
2. Scholarly Reaction, and Nebbia Revised
In contrast to their generally cautious response to 1934, academic
court-watchers immediately hailed the 1937 decisions as decisive turns
in the Court's jurisprudence.454 Many correctly predicted that individual
Blaisdell rule that states retain authority over contracts "'to safeguard the vital interests of its
people' is "not limited to health, morals and safety[, but to] economic needs as well," including utility rate contracts and landlord-tenant relations); Wright v. Union Central Life
Ins., 304 U.S. 502, 515-18 (1938) (pointing to Blaisdell's language regarding the sovereign
right to affect contracts to justify provision under Bankruptcy Act allowing the removal of
certain property from debtors' schedule); Indiana v. Brand, 303 U.S. 95, 109 (1938) (citing
Blaisdellfor its reasonableness standard for regulating contracts).
451. Veix, 310 U.S. at 39. The Court went on to counter the notion of emergencies "suddenly arising and quickly passing." Instead, it justified regulation which addresses "weakness[es] in the financial system.... Such legislation may be classed as emergency in one
sense but it need not be temporary." Id. at 39. See also Gelfert, 313 U.S. at 235 ("The fact
that an emergency was not declared to exist when this statute was passed does not bring
within the protective scope of the Contract Clause rights which [have been] denied such protection ....).
452. See Korematsu v. United States, 323 U.S. 214, 224 (1944) (Frankfurter, J., concurring) (calling on the "power to wage war successfully" to justify internment of persons of
Japanese ancestry) (citing Blaisdell,290 U.S. at 398, 426); Hirayabashi v. United States, 320
U.S. 81 (1943) (sustaining conviction for violation of a curfew order). See also Youngstown
Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 703 (1952) (Vinson, C.J., dissenting) (citing Blaisdell in support of broad war power); Trop v. Dulles, 356 U.S. 86, 120 (1958) (Frankfurter, J.,
dissenting) (same).
453. Compare, e.g., Ludecke v. Watkins, 335 U.S. 160, 187 (1948) (Black, J., dissenting)
(citing Blaisdell in asserting that "[d]ue process does not perish when war comes. It is well
established that the war power does not remove constitutional limitations safeguarding essential liberties."), with Korematsu v. United States, 323 U.S. 214, 224 (1944) (Frankfurter,
J., concurring) (citing Blaisdellfor its broad call on the "power to wage war successfully").
454. Cushman cites scattered contemporary accounts that downplayed the importance of
the 1937 decisions. See CUSHMAN, supra note 10, at 179-80 & nn.6-12. I contend that the
overwhelming amount of evidence garnered from a survey of leading law journals at the time
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456 had eviscerated ear455 and Jones & Laughlin
decisions such as Parrish

lier precedents and doctrines and would carry pivotal long-term consequences. More broadly, scholars expressed confidence that the term
marked a fundamental alteration in the Court's direction. One commentator found the decisions to signal "the twilight of 'states rights"'
and a "humanized due process clause,"4 concluding: "[t]he Supreme
Court resolved the conflict which had gone on for many years between

Another asserted that
its liberal and conservative members." '
"[o]pponents of laissez-faire... can find comfort in an unmistakable

outweighs Cushman's data.
455. See, e.g., Osmond K. Fraenkel, ConstitutionalIssues in the Supreme Court, 1936
Term, 86 U. PA. L. REV. 38, 48 (1937) ("From the decision.., reached in West Coast Hotel
Co. v. Parrisha new conception of the Due Process Clause should result."); Jack L. White,
Note, Constitutional Law-Validity of Minimum Wage Legislation Under the Fourteenth
Amendment, Note, 35 MICH. L. REV. 1388, 1389 (1937) (stating that the Parrish decision
would revive numerous minimum wage statutes rendered invalid prior to 1937); Note, ConstitutionalAspect of the FairLabor StandardsAct of 1938,87 U. PA. L. REV. 91, 96, 99 (1938)
(stating that in Parrish,"the Court evidenced a clearer understanding of the nature of economic harm as distinguished from inherent wrongfulness, and was willing to take it into consideration" and also finding that "it is now recognized that the state is interested in the economic welfare of its citizens, and that the doctrine of freedom of contract under the Due
Process Clause must yield to the extent necessary to protect this interest."); Note, Judicial
Statistics and the Constitutionalityof Minimum Wage Legislation, 46 YALE L.J. 1227, 1227
(1937) ("With the constitutionality of minimum wage laws for women established, a chapter
in American constitutional 'law' has closed.").
456. Osmond Fraenkel noted the dramatic switch the NLRB decisions comprised, stating
that the Carter decision had appeared to present "complete authority" over the commerce
question at bar. Fraenkel, supra note 455, at 40. "The increase in federal power which the
Court has thus established has been widely hailed. Even conservative critics see authority in
" Id. at 42. Corwin echoed
the decisions for congressional restriction on union activities ....
the sentiment, noting that "as a part of the general renovation of our constitutional law
which began with the Wagner Act decisions, [the Carter and Ashton] holdings have today
been overruled in all but name." CORWIN, supra note 5, at 156. See also Joseph Mueller,
BusinessesSubject to the National Labor Relations Act, 35 MICH. L. REv. 1286, 1288 (1937)
("[T]he NLRB decisions and the changed approach they embody undoubtedly mark the beginning of a new era in Congressional regulation under the commerce clause."); Orie Leon
Phillips, Governmental Powers, State and Nationa4 Under Our Constitutional System, 36
MICH. L. REV. 1051, 1064 (1938) (stating that the NLRB decisions "extended the concept of
direct effect [of commerce] farther than any previous decision"); Note, ConstitutionalLaw,
Commerce Clause, The NationalLabor Relations Act Decisions,37 COLUM. L. REV. 860, 860
(1937) ("In sustaining the constitutionality of the Wagner Act the Supreme Court has greatly
extended the scope of federal control of industry under the commerce power."); Notes &
Legislation, Interstate Commerce and the NLRB, 52 HARV. L. REV. 491, 496 (1939) ("From
the [NLRB] cases there seems to be emerging a new conception of the federal commerce
power.").
457. Fraenkel, supra note 455, at 39,48.
458. Osmond Fraenkel, ConstitutionalIssues in the Supreme Court, 1937 Term, 87 U. PA.
L. REV. 50,50 (1938).
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change of attitude on the part of the Court. ' '459 In his 1937 Court Over
Constitution, Corwin described at length the extent to which the 1937
decisions presented "overnight... a constitutional revolution."4° Soon,

Court scholars would find the 1937 decisions to be crucial precedents
supporting other sweeping regulatory laws46' and would confidently proclaim 1935 and 1936 holdings to be dead-letters even though the Court
had not expressly overturned them.42
Importantly, Court observers generally agreed-some openly, others more subtly-on the cause of the switch: the crescendo of political
events of 1936 and early 1937. Fraenkel argued that the success of "outside forces" in influencing the Court's switch was as important an historical occurrence as the substantive changes themselves. 3 Satisfied
with the results, Fraenkel forgot his dejection of previous years to defend the Court from others seeking permanent abrogation of judicial
review. 46 In a comprehensive look at the Court-packing plan in 1938,
459. Note, ConstitutionalAspect of the Fair Labor Standards Act of 1938, 87 U. PA. L.
REV. 91, 96 (1938).
460. CORWIN, supra note 5, at 124. Corwin elaborated at length on the change wrought
by Jones & Laughlin and other decisions. In 1934, he wrote, the Court "had available to it
two points of view; and we see.., that it chose the laissez faire point of view.... " Id. at
123. In sustaining the Wagner Act, he continued, the Court has "chosen otherwise," id. at
123, both by overhauling and enlarging Congress's commerce power, and by rendering a
"revolution in the conception of 'liberty,"' id. at 124.
461. See, e.g., Note, The Federal Wages and Hours Act, 52 HARv. L. REV. 646, 647-58
(1939) (arguing that although before 1937, "Supreme Court decisions blocked federal wage
and hour legislation 1) as a violation of due process of law, and 2) as beyond the federal
commerce power...," Parrish,Jones & Laughlin and other 1937 holdings established the
constitutionality of the Fair Labor Standards Act of 1938); FairLabor StandardsAct of 1938,
supra note 459, at 96 (finding "great solace" in the NLRB decisions, as well as "comfort" in
the Parrishdecision, in supporting the FLSA); Note, ConstitutionalLaw, Validity of Licensing Provisionsof the AgriculturalAdjustment Act, 86 U. PA. L. REv. 214, 215 (1937) (finding
licensing provisions of the AAA to fall within the commerce power carved out in the "recent
trend" exemplified by Jones & Laughlin).
462. See, e.g., Notes, Interstate Commerce Jurisdictionof NLRB, 47 YALE L.J. 1221, 1222
(1938) ("Realistically, the Carter case must be considered repudiated on its commerce
points."); Note, Dual FederalismToday, 38 COLUM. L. REV. 142, 144-45 (1938) (noting that
the NLRB cases have "obscured the authority" of Schechter and Carter, indicating that
"where the commerce base is concerned, the Court ... will take a more factual approach to
the problem of the interstate market than it took in the two prior cases."); Notes & Legislation, Interstate Commerce and the NLRB, 52 HARV. L. REV. 491, 493 (1939) (stating that after the NLRB cases of 1937 and 1938, the Carterholding has "no application to federal control over existing or threatened labor disputes").
463. Fraenkel, supra note 458, at 38.
464. See id. at 74-76. Fraenkel continued to see the value of changing the Constitutional
text in less dramatic ways-to "modernize" the Bill of Rights-in order to cement into place
the new vision of the Court, in case the pendulum should "in due course swing again."
Fraenkel, supra note 458, at 87-88.
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reporters Joseph Alsop and Turner Catledge summed up their explana-

tion with a phrase which gained wide acceptance: "A Switch in Time
Saves Nine."' Even Pusey, cited by legalists for his defense of Roberts's switch in the Parrishdecision,"' acknowledged that external fac-

tors likely played a role in the Court's turn.47 Finally, government lawyers who prevailed in Jones & Laughlin downplayed their role in the
result: "Right along I have said that the cases were won not 46
by [us] but
either by Mr. Roosevelt or, if you prefer it, by Mr. Zeitgeist.
Agreeing on the cause of the switch, commentators bickered about

465. ALSOP & CATLEDGE, supra note 19. The authors did not directly assert the motivations for the Court's switch, but unsubtly hinted at them. The change in the conservative
justices' attitude because of the election was clear in the Court chamber, they asserted. "The
previous spring McReynolds and his followers had treated government lawyers as though
they were thieving schoolboys. [After the election] the justices of the right were polite and
sympathetic when they questioned the government men." Id. at 139. Acknowledging that
Roberts's vote in Morehead preceded the court-packing plan, the authors mused that he may
have decided to "take a hint from the election returns." Id. at 140. The Jones & Laughlin
decision resulted in "the Court's self-salvation by self-reversal." Id. at 147. ROBERT
JACKSON, THE STRUGGLE FOR JUDICIAL SUPREMACY (1942), proffered a similar story of a
Court retreat in the face of political defeat. See Jackson, supra note 19. Facing the courtpacking plan, "the Court made certain that the old order should yield rapidly and decisively."
Id. at 196. "[B]y its avalanche of liberal decisions, [it] had greatly reduced the pressure
originally back of the revolt against judicial supremacy as practiced in 1935-6." Id. at 234.
466. Pusey provided the first non-political explanation of Roberts's conflicting votes in
Morehead and Parrish, explaining that in Morehead the Court was asked to distinguish,
rather than overturn, the Adkins decision. PUSEY, supra note 2, at 48-50. Although he acknowledges that the Court's reversal largely ended the need for Court packing, he claims
that the Court handed down the "momentous decisions ... in spite of the political storm
swirling about its head." Id. at 103.
467. At several points, Pusey credits popular and political pressure with driving Court
decisions. For instance, he stated, "[n]o doubt the criticism which followed invalidation of
the New York minimum wage law was a factor in inducing the Court to re-examine the Adkins case when an opportunity arose." Id. at 51. Next, Pusey seems to answer his own questions-whether Justices Hughes and Roberts were "intimidated by the Administration's assault upon the Court [and whether] they adjust[ed] their convictions in the hope of saving the
Court from the ignominy of being packed"-in the affirmative. Although Pusey claimed that
those questions "doubtless will never be answered," his next statement appears to acknowledge the likelihood of some influence: "[M]erely to ask [these questions] suggests how
quickly sweeping changes in the traditional meaning of the organic law could be effected if
Congress should permit the President to appoint really subservient judges." Id. at 52-53. At
another point, while criticizing the Court-packing plan, Pusey argued that a central problem
with the plan was that he proposed it without a specific mandate from the people for that action, just as in 1932, where the "President did not tell the people he intended to devalue the
dollar or create the N.R.A." Id. at 69. Pusey, apparently allowing for broad popular approval to influence the Court's decision, leaves open the question of the constitutionality if
the President had "taken the people into his confidence." Id.
468. IRONS, supra note 64, at 289 (citation omitted). The quote is from a letter from
Charles Wyzanski, the Labor Department solicitor who had led the defense of the Wagner
Act, to Frankfurter.
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the propriety of the Court's political maneuver. Some, like Fraenkel
and Corwin, viewed the political retreat as a reaffirmation of democratic principles. 469 Others were troubled by the political motivation of
the switch, worrying that the political impetus diminished the legitimacy
and permanence of the 1937 holdings." Among the chief critics of the
nature of the switch was Felix Frankfurter, who in disgust wrote that
everything Roberts "now subscribes to he rejected not only on June
first last, but as late as October twelfth ....

It is very, very sad busi-

ness."47' In a published article, he expressed his disappointment in more
sober terms:
Less than a year after the Carter case the Chief Justice and Mr.
Justice Roberts supported decisions sustaining the Wagner Act
hardly reconcilable with some of the views they sponsored regarding the invalidity of the labor provisions under the Guffey
Act. The circumstances which entered into a change of the
Court's outlook and of its specific rulings between the 1935 and
the 1936 terms are among the arcana of history. But one thing is
patent to every informed reader of the Court's opinions. A disregard of settled doctrines of constitutional procedure dangerously borrows trouble. It adds excessive friction to the complicated workings of our government; it weakens the responsibility

of Congress in shaping policy; it undermines vital confidence in
469. In COURT OVER CONSTITUTION, Corwin noted that the Court's "switch," "coming
as it did after the Presidential election, [labor] strikes, and President Roosevelt's Court proposal, has thrust forward the political aspect of the Court's role in constitutional interpretation as never before." CORWIN, supra note 5, at 80. At other points, Corwin playfully teased
"the time relation between the decisions in the Wagner Act Cases and the President's proposal to remake the Court .... " Id. at 127. He repeated these arguments in a 1941 book.
See EDWARD S. CORWIN, CONSTITUTIONAL REVOLUTION LTD. 64-72 (1941). Nevertheless,
he praised the political nature of the Court's switch, noting that the Court's "retreat from
certain out-of-date positions regarding national power... emphasiz[ed] anew its recognition
that judicial review is a process of popular government." CORWIN, supra note 5, at 175-76.
At another point, Corwin asserted, the "switch" marked "an act of statesmanship looking
definitely to the continued survival and sound health of the Constitution," and recognizing
that "[i]n the long run the majority is entitled to have its way, and the run must not be too
long either!" Id. at 127.
470. See, e.g., Max Lerner, Book Review, 52 HARV. L. REV. 1033, 1034 (1938) (reviewing CORWIN, supra note 5 (stating that the 1937 decisions marked a "a stubborn and reluctant retreat" and that the "Court's liberalism after the Jones & Laughlin decision was a shotgun liberalism"); Note, ConstitutionalLaw, Commerce Clause, The NationalLabor Relations
Act Decisions,37 COLUM. L. REV. 860, 861 (1938) ("The fact that the 'Court Plan' had been
introduced shortly before the decision in the instant case suggests that too sanguine an attitude toward the liberalization of the Court's concept of interstate commerce may not be warranted.").
471. PARRISH, supra note 2, at 271 (quoting Frankfurter to Stone, March 30, 1937).
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72
the disinterested continuity of the judicial process

Although in this piece Frankfurter attributed the motivation for the
"switch" to the "arcana of history," in private writings at the time, he
identified the source explicitly: politics.47 3
Amid these political explanations, what of scholars' interpretations
of Nebbia? Their reading of that decision evolved, mirroring the
Court's changing treatment of the case. Importantly, scholars rarely
called upon Nebbia as a precursor to or explanation of the reversal.474
In fact, perhaps reflecting their memories of Nebbia's demise by early
1937, in the first several years following 1937, scholars rarely mentioned
the case. When this silence was broken, the decision continued to occupy a narrow, unclear place in scholars' minds, often cited with the
4 75
cases which had constrained its import.
By the middle of 1938, however, Nebbia began to gain a more
prominent place in the literature; within several years, it was frequently
cited alone, and it ceased to be a case bearing only on price regulation.
In May 1938, for instance, Edwin Borchard wrote that when Nebbia allowed price fixing by the state, "laissez faire suffered a rude shock."476
In 1939, a profile of Frankfurter posited Nebbia as a decision in line
with the new Justice's predilection for deferring to the legislature in

472. Frankfurter & Fisher, supra note 5, at 537.
473. Roberts's "somersault," Frankfurter stated in a letter to Justice Stone, was "incapable of being attributed to a single factor relevant to the professed judiciary process."
PARRISH, supra note 2, at 271. Rather, Frankfurter believed the Court-packing plan-the
"President's castor oil," id.-as well as the "immediacies of politics," id. at 272, had driven
the reversal.
474. While it is difficult to prove this negative, Nebbia's absence from discussions of the
major cases and summaries of the year is striking. Pusey, for instance, even in arguing that
the Court was not politically motivated, does not call upon Nebbia. In a 1941 explanation of
1937, Corwin noted that while Nebbia had highlighted a more liberal side of Roberts, the Justice quickly "backslid from [t]his recently achieved liberalism and spoke for the conservative
wing of the Court." CORWIN, supra note 469, at 76.

475. See, e.g., Felix Frankfurter, Mr. Justice Cardozo and the Public Law, 48 YALE L.J.
458, 471-74 (1938) (discussing the "tenuous ...margin of difference" between Nebbia and
Borden's Farms and Carterand Mayflower Farms);Orie Leon Phillips, Governmental Powers, State and National Under Our ConstitutionalSystem, 36 MICH. L. REV. 1051, 1061-62
(1938) (discussing the limits of Nebbia police power in the wake of Mayflower Farms); Note,
Constitutionalityof Statute ProhibitingSales at Less than Cost, 47 YALE L.i. 1201, 1205-07
(1938) (discussing the three possible interpretations of Nebbia, from narrow to broad, and
hoping for a "clarification" of the Nebbia doctrine).
476. Edwin Borchard, The Supreme Court and Private Rights, 47 YALE L.J. 1049, 1059
(1938). Borchard mentions that this trend was "deflected'on occasion by decisions limiting
the state's power to protect the social welfare." Id.
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regulatory matters.4" By 1941 and 1942, as utility regulation moved to
the forefront of constitutional litigation, the "Nebbia rule" came to
mean that "the substantive merits" of price fixing were no longer ques'
tions "for judicial cognizance."478
More broadly, Nebbia stood for a
highly deferential standard for reviewing all economic regulation. 79
3. Lower Court Reaction: Recasting Nebbia in the Wake of 1937
Lower court judges, like their academic counterparts, recognized the
decisiveness of the 1937 decisions. They were not shy, for example, to
emphasize the new era ushered in by the NLRB decisions. As the Third
Circuit bluntly stated before discussing Jones & Laughlin: "It would not
be profitable here to trace the expanding definitions and applications of
'commerce' as used in the past .... We are concerned with what the
law is today.""" Only months after Jones & Laughlin, the Ninth Circuit-contrasting the 1936 and 1937 holdings-found that the recent decision overruled Carter and permitted a far broader scope of regulation.!" The Sixth Circuit also recognized the change wrought by 1937,
477. Walton Hamilton, Preview of a Justice, 48 YALE L.J. 819, 828 (1939).
478. Note, Public Utility Rate Regulation" The End of the Rule of Smyth v. Ames, 51
YALE L.J. 1027, 1032 (1942). See also Jules Abels, Price Controlin War and Emergency, 90
U. PENN. L. REV. 675, 675 (1942) ("Since Nebbia v. New York in 1934, the Supreme Court
has regarded price fixing with beneficient approval where it was duly demonstrated that economic circumstances necessitated so drastic an expedient, either under the police power of
the State, or the interstate Commerce Clause of the federal Constitution."); Robert L. Hale,
Does the Ghost of Smyth v. Ames Still Walk?, 55 HARV. L. REV. 1116, 1118 (1942) ("That
there is anything so 'peculiarly sacrosanct' about the price one charges as to distinguish its
regulation from that of other aspects of property was denied [in Nebbia]."); Recent Cases,
Administrative Law-ConstitutionalLaw-Delegationof Authority to Prescribea Fair Trade
Code, 54 HARV. L. REV. 870, 871 (1941) ("On due process grounds there apparently is no
valid intrinsic objection to price control if the legislation is not arbitrary and has some reasonable relation to the purpose to be accomplished.") (citing Nebbia, 291 U.S. 502).
479. See, e.g., Recent Statutes, Unfair Competition-Sales to Employees of Merchandise
Not Related to Employer's Business Declared Unfair Competition, 55 HARV. L. REV. 1228,
1230 (1942) ("[D]ue process requires that the statutes be neither arbitrary nor unreasonable,
and that the means adopted have a reasonable relation to the object sought to be attained.")
(citing Nebbia, 291 U.S. at 537).
480. Apex Hosiery Co. v. Leader, 90 F.2d 155, 159 (3d Cir. 1937) (finding a hosiery
manufacturer within the NLRB's jurisdiction).
481. See Edwards v. United States, 91 F.2d 767, 780, 782-83 (9th Cir. 1937) (upholding
regulation of citrus production). The court also dismissed the import of Ryan and Schechter
in judging a delegation challenge. See id. at 786-88, 789 (Haney, J., concurring). See also
NLRB v. Santa Cruz Fruit Packing Co., 91 F.2d 790, 793 (9th Cir. 1937) (holding fruit canner
and packer company to be within the regulatory power of the NLRB, although only 39% of
its products were placed into interstate commerce). In Santa Cruz, the court stated that the
commerce power is "plenary as to all productive activities which substantially affect or tend
to throttle the volume of good to be transported in commerce outside the state of produc-
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explicitly discussing the reversal of its holding and those of other circuits.4 Substantively, while most circuits which had ruled on the NLRB
cases prior to Jones & Laughlin had narrowly interpreted the labor
board's power, that pattern dramatically changed after that holding.
Courts read the decision to grant a far broader-and clearer-meaning
to interstate commerce.' They also saw within the decision a more
generous review of congressional decision-making. 4 Likewise, courts
understood the importance of Parrishas a fundamental change in due
process doctrine.4
Inevitably, some courts did not sense the change
that had taken place, or chose to ignore it. As did those who ignored
1935 and 1936 holdings to read Nebbia broadly before 1937, many who
ignored 1937 found themselves unequivocally reversed.'
tion." Id. at 793.
482. "Following the decisions in [Schechter) and [Carter],it was thought in this and other
circuits that the [NLRA] did not extend the jurisdiction of the [NLRB] to activities which
were local and affected commerce, if at all, indirectly.... However, in a series of cases ....
the several Courts of Appeals were reversed." Clover Fork Coal Co. v. NLRB, 97 F.2d 331,
333 (6th Cir. 1938).
483. See, e.g., NLRB v. Lion Shoe Co., 97 F.2d 448, 452 (1st Cir. 1938) (holding shoe
production and distribution to be within the commerce power); NLRB v. Columbian Enameling & Stamping Co., 96 F.2d 948, 952 (7th Cir. 1938) ("We accept without discussion, as it
seems clear under the recent decisions of the Supreme Court, petitioner's view that respondent is engaged in interstate commerce."); NLRB v. Carlisle Lumber Co., 94 F.2d 138, 14547 (9th Cir. 1937) (finding a lumber company's operation to fall within the commerce
power); NLRB v. Santa Cruz Fruit Packing Co., 91 F.2d 790, 793 (9th Cir. 1937); NLRB v.
Bell Oil & Gas Co., 91 F.2d 509, 512-514 (5th Cir. 1937) (relying on the NLRB cases to find
oil and gas "repressure" plant within the commerce power); Jeffery DeWitt Insulator Co. v.
NLRB, 91 F.2d 134, 139-40 (4th Cir. 1937) (allowing NLRB jurisdiction over a West Virginia
manufacturer of insulators); United States v. Andrews, 26 F. Supp 123, 125 (D. Mass. 1939)
("That Congress may thus extend the field of Federal regulation is no longer a matter of
doubt.") (citing Jones & Laughlin).
484. See, e.g., Moore v. Chicago Mercantile Exch., 90 F.2d 735, 739-40 (7th Cir. 1937)
(quoting from Jones & Laughlin at length and finding within the holding a strong deference
toward congressional findings); Clover Fork Coal Co. v. NLRB, 97 F.2d 331 (6th Cir. 1938)
(emphasizing the Court's conclusion that Congress has the power to determine and restrain
obstructions to interstate commerce); NLRB v. A.S. Abell Co., 97 F.2d 951, 954-55 (4th Cir.
1938) (finding a publishing company, which primarily received rather than distributed in interstate commerce information, to be within the commerce power).
485. See, e.g., NLRB v. Tidewater Exp. Lines, Inc., 90 F.2d 301, 303 (4th Cir. 1937)
(quoting Parrishat length to dismiss due process challenge); Oliver Bros., v. Federal Trade
Comm'n, 102 F.2d 763, 769 (4th Cir. 1939) ("Any contention that this section of the [Robinson-Patman Act, 49 Stat. 1526, 15 U.S.C.A. § 13(c)] constitutes an interference with freedom
of contract is answered by what was said by the Supreme Court in West Coast Hotel Co. v.
Parrish.")(quoting Parrishat length); Lakeland Highlands Canning Co., v. Mayo, 28 F. Supp.
44, 46 (S.D. Fla. 1939) (noting that "many of the later decisions on the Due Process Clause
have gone far beyond the earlier ones" and citing Parrish as the "latest authoritative decision" in the due process area).
486. See, e.g., United States v. F.W.Darby Lumber Co., 32 F. Supp. 734 (S.D. Ga. 1940)
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What of courts' interpretation of Nebbia? Consistent with the Supreme Court's resuscitation and the scholarly recasting of the moribund
case, lower courts-over several years-found that 1937 had changed
the 1934 decision's meaning. Some courts explicitly recognized the shift
that Parrish,NLRB and other decisions bore on their interpretation of
Nebbia. A Florida district court, for instance, noted several cases
striking down state laws that were "decided subsequent to the Nebbia
case, but prior to the West Coast Hotel Co. case. In the light of the
more recent decisions, the court feels that these cases are inharmonious
with the now established rule."'
How did the courts re-interpret Nebbia? Rather than a narrow
opinion lost in the wake of 1935 and 1936, it was now intimately tied to
Parrish,Jones & Laughlin, and other pro-New Deal decisions and began to take on wider importance. Courts frequently cited its broadest
language in support of the proposition that "the legislative power is supreme" in both the federal and state contexts, 488 particularly in its power
to regulate for the public good.489 More specifically, courts found within
Nebbia a strong limitation on the liberty of contract, and began to read
the "unreasonable, arbitrary, or capricious" language of Nebbia as a
more lax standard than before 1937. 49 Unlike before 1937, this defer-

(holding that buying and producing lumber was not interstate commerce), rev'd, 312 U.S. 100
(1941); United States v. Rock Royal Co-op Inc., 26 F. Supp. 534 (N.D.N.Y. 1939) (relying on
strong fifth amendment right, and calling upon Alton and Radford, to dismiss complaint under the AAA); Currin v. Wallace, 19 F. Supp. 211 (E.D.N.C. 1937) (holding unconstitutional
Tobacco Inspection Act), rev'd, 95 F.2d 856 (4th Cir. 1938), affd, 306 U.S. 1 (1939).
487. See Publix Cleaners v. Florida Dry Cleaning & Laundry Bd., 32 F. Supp. 31, 36
(S.D. Fla. 1940) (emphasis added).
488. Security-First Nat'l Bank v. Welch, 92 F.2d 357, 360 (9th Cir. 1937). See also Hume
v. Moore-McCormack Lines, 121 F.2d 336, 340 (2d Cir. 1941) (noting the "swing... away
from [an] excessive emphasis on liberty of contract" that occurred in Parrish); Wallace v.
Hudson-Duncan & Co., 98 F.2d 985, 992-93 (9th Cir. 1938) (citing Nebbia to support price
fixing as a legitimate exercise of the states' and the federal government's police and commerce powers); Paramount Pictures, Inc. v. Langer, 23 F. Supp. 890, 896 (D.N.D. 1938)
("Every possible presumption is in favor of [a law's] validity, and, though the court may regard it as unwise, it may not be annulled unless palpably in excess of legislative power.")
(citing O'Gorman,Nebbia, and Parrish);United States v. Krechting, 26 F. Supp. 266, 269-70
(S.D. Ohio 1938) (relying on Nebbia's language of deference to legislatures to permit United
States suit against dairies under Agricultural Adjustment Act).
489. See Electric Bond & Share Co. v. Securites and Exch. Comm'n, 92 F.2d 580,584 (2d
Cir. 1937) (citing Parrish,Nebbia, and the NLRB cases to support injunction against utility
companies).
490. See San Juan Trading Co. v. Sancho, 114 F.2d 969, 973 (1st Cir. 1940) (citing Parrish
and Nebbia in support of reasonableness standard); Vidal v. Fernandez, 104 F.2d 606, 610-11
(1st Cir. 1939) (citing Nebbia and Parrishto support Puerto Rican regulation of purchase and
sales of sugar cane); Biddle Purchasing Co. v. Federal Trade Comm'n, 96 F.2d 687, 692 (2d
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ence to the legislature now included Congress' exercise of the commerce power,4 9' as well as states' police power.'

Lower court treatment of Blaisdell mirrored its new, bifurcated use
by the Court. In the regulatory and Contracts Clause realm, Blaisdell
came to signify judicial deference to legislative power to interfere with
contracts; the emergency condition that had previously confined the

Cir. 1938) ("The Fifth Amendment of the Constitution... does not prohibit governmental
regulation for the public welfare. The guaranty of due process merely demands that the law
shall not be unreasonable, arbitrary, or capricious and that the means selected shall have a
real and substantial relation to the objects sought to be obtained."); Bay Petroleum Corp. v.
Corporation Comm'n, 36 F. Supp. 66, 70 (D. Kan. 1940) (citing Nebbia reasonableness standard); Springfield Fire & Marine Ins. Co. v. Holmes, 32 F. Supp. 964, 984 (D. Mont. 1940)
(quoting Parrishand Nebbia due process standards); City of Atlanta v. National Bituminous
Coal Comm'n, 26 F. Supp. 606, 610 (D.D.C. 1939) (citing Nebbia reasonableness standard for
due process review in upholding National Bituminous Coal Act); Paramount Pictures, Inc. v.
Langer, 23 F. Supp. 890, 895-96 (D.N.D. 1938) (restating Nebbia and Parrishtest of due process reasonableness and discussing the deference owed to legislative discretion); Great Atlantic & Pacific Tea Co., 23 F. Supp. 70,75-76 (D. Minn. 1938) (citing Nebbia to uphold Minnesota Unfair Trade Practices Act).
491. See Rottenberg v. United States, 137 F.2d 850, 856 (1st Cir. 1943) (citing Nebbia's
reasonableness standard to uphold Emergency Price Control Act); Mississippi River Fuel
Corp. v. Federal Power Comm'n, 121 F.2d 159, 162-63 (8th Cir. 1941) (citing Nebbia in support of congressional discretion to regulate utility prices); Great Atlantic & Pacific Tea Co.
v. Federal Trade Comm'n, 106 F.2d 667, 677-78 (3d Cir. 1939) ("The Fifth Amendment of
the Constitution does not serve to prohibit the exercise by Congress of its power under the
Commerce Clause .... Liberty of contract may be so limited.") (citing T. & N.O.R.R., Nebbia, and O'Gorman);Oliver Bros., Inc. v. Federal Trade Comm'n, 102 F.2d 763, 769 (4th Cir.
1939) ("There is no ground for the contention that, in prohibiting practices because of their
harmful tendency, Congress must limit its prohibition to cases in which those practices have
actually resulted in the evil which it was the purpose of the statute to prevent.") (quoting
Nebbia); Biddle Purchasing Co., 96 F.2d at 692 ("The right of freedom or liberty of contract
guaranteed by the Fifth Amendment to the Federal Constitution does not proscribe the exercise by Congress of its power to regulate commerce in derogation of that right.") (quoting
Nebbia); Hall v. Union Light, Heat & Power Co., 53 F. Supp. 817, 819 (E.D. Ky. 1944) ("[In
Nebbia,] the Supreme Court emphasized.., the proposition that the legislator is primarily
the judge of the necessity of statutory law and every possible presumption is in favor of its
validity .... "); Jacobs v. Peavy-Wilson Lumber Co., 33 F. Supp. 206, 209-12 (W.D. La. 1940)
(applying Nebbia, Parrish,O'Gorman,and more recent cases to uphold Fair Labor Standards
Act of 1938); Osborne v. Ozlin, 29 F. Supp. 71, 82 (E.D. Va. 1939) (using Nebbia and Parrish
standard of due process reasonableness review to uphold state insurance regulation); City of
Atlanta v. National Bituminous Coal Comm'n, 26 F. Supp. 606, 609-10 (D.D.C. 1939) (using
Nebbia to defend Congress's capacity to fix prices under its commerce power);
492. See, e.g., Publix Cleaners v. Florida Dry Cleaning & Laundry Bd., 32 F. Supp. 31,
34-36 (S.D. Fla. 1940) (citing Nebbia to support strong deference to state legislative discretion); Springfield Fire & Marine Ins. Co. v. Holmes, 32 F. Supp. 964, 984 (D. Mont. 1940)
("With the wisdom of the policy adopted, with the adequacy or practicability of the law enacted to forward it, the courts are both incompetent and unauthorized to deal.") (citing Nebbia and Parrish).
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opinion's meaning was removed wholesale.493 As in Hirabayashi and
Korematsu, the "emergency power" language of Blaisdell maintained a
distinct course, often construed as a justification for broad government
power during wartime,494 but occasionally viewed as a limitation on that
power. 495
E. Summary

No, Nebbia and Blaisdell did not evolve or lead to the Parrish or
Jones & Laughlin decisions. They had been narrowed into obscurity by
1937, and so played no role in spawning the dramatic shift of that year.

Inversely, it was the decisiveness and breadth of the 1937 decisions that
reinvigorated and fundamentally changed the meaning of the 1934 cases

for later years. The legalists can claim otherwise only because they
have inherited this post-1937 meaning of Nebbia and Blaisdell and because they have re-inserted that meaning into a very different pre-1937
legal world.
IV.

WHY THE SHIFT?

The external account of 1937 stands in stark contrast to the legalist

explanation critiqued above. As first spelled out by scholars immedi493. See In re Maier Brewing Co., 38 F. Supp. 806, 818 (S.D. Cal. 1941) (citing Blaisdell
language allowing sovereign power to interfere with contracts); May v. Mulligan, 36 F. Supp.
596, 599 (W.D. Mich. 1939) (citing Blaisdell to support broad legislative power to alter contracts "to secure the peace and good order of society"); Wunderlich v. National Surety Corp.,
24 F. Supp. 640, 647 (D. Minn. 1938) (finding Blaisdell to support the power of state legislatures or Congress to modify contract remedies); Union Cent. Life Ins. Co v. Hoffman, 18 F.
Supp. 830, 832-33 (D. Neb. 1937) (citing broad Blaisdelldicta on regulatory needs to uphold
the Nebraska Moratorium Law of 1937). None of these decisions discussed either emergency
power or the need for legislation to be temporary.
494. See Taylor v. Brown, 137 F.2d 654, 658 (Emer. Ct. App. 1943) (citing "war power"
language of Blaisdell to support rent-fixing provisions of Emergency Price Control Act of
1942); Rottenberg v. United States, 137 F.2d 850, 856 (1st Cir. 1943) (same); Brown v.
Wright, 137 F.2d 484,489 (4th Cir. 1943) (same); Hall v. Union Light, Heat & Power Co., 53
F. Supp. 817, 819 (E.D. Ky. 1944) (citing Blaisdell"war power" language to uphold Selective
Training and Service Act of 1940); United States v. Maviglia, 52 F. Supp. 946, 946 (D. N.J.
1943) (citing Blaisdell "war power" language to dismiss challenge to the Second War Powers
Act); Brown v. Winter, 50 F. Supp. 804, 806 (W.D. Wis. 1943) (pointing to Blaisdell "war
power" language to uphold Emergency Price Control Act of 1942); Brown v. Warner Holding Co., 50 F. Supp. 593,595 (D. Minn. 1943) (same); Henderson v. Kimmel, 47 F. Supp. 635,
642 (D. Kan. 1942) (citing Blaisdell "emergency power" language to uphold Emergency
Price Control Act of 1942).
495. See Ebel v. Drum, 52 F. Supp. 189, 196 (D. Mass. 1943) (citing Blaisdellto support
the restriction on war power from "removing limitations safeguarding essential liberties");
United States v. Minoru Yasui, 48 F. Supp. 40, 45 (D. Or. 1942) (citing Blaisdell as declaring
a limitation on war power).
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ately after the key 1937 decisions, and often repeated since those early
explanations,49 the Court's "switch" is explained as a reaction to a triumphant political movement. Professor Ackerman's recent account of
the New Deal provides a comprehensive political explanation of the
switch." The political movement, Ackerman argues, was first hatched
by Roosevelt's and the Democrats' triumph in the election of 1932.498 It
crescendoed over the next four years through a combination of events:
Roosevelt's proposed programs for the First New Deal, the Democrats'
continued political success in the 1934 mid-term elections, the Court's
striking down of the first wave of New Deal programs, and the Presidential and popular reaction to those decisions. 4' The political movement reached its peak in Roosevelt's 1936 rout of Alf Landon following
campaigns that had laid constitutional questions squarely on the electoral table;"°° with a firm mandate in hand, Roosevelt undertook his
court-packing plan, once again taking the constitutional argument to the
people, and doing so successfully./' Faced with widespread popular
support for an activist government, as well as with the President's threat

496. See, e.g., RICHARD C. CORTNER, THE WAGNER ACT CASES 177 (1964) ("[W]hen
the forces of political and social unrest beat upon the Court in the spring of 1937, [Hughes
and Roberts] did not feel bound to a rigid adherence to previous utterances in the hope of
maintaining reputations for constitutional consistency."); IRONS, supra note 64, at 289 (noting that when the government litigators "came before the Supreme Court [to argue in the
Wagner Act] they rode on a tide of forces for change which the Court could no longer resist"); Parrish, supra note 132, at 733 ("In the final analysis, both the impasse and its solution
were more political than doctrinal."); Joseph L. Rauh, Jr., An UnabashedLiberal Looks at a
Half-Century of the Supreme Court, 69 N.C. L. REV. 213, 217-18 (1990) (arguing that the
election of 1936 and the Court-packing plan led to the Court's switch).
497. In ACKERMAN: TRANSFORMATIONS supra note 1, Ackerman discusses the New
Deal "revolution" at length as part of his broader dualist theory of "constitutional moments"
and synthesis. Ackerman describes the Founding, the Civil War Amendments, and the New
Deal revolution as analogous moments where constitutional politics ushered in new constitutional eras, stamping into place a generation's triumphant vision of the constitutional order.
Through synthesis, Ackerman argues, the Court must contend with and sort through the
competing meanings of different constitutional moments to render decisions that are faithful
to these generations' contributions.
498. See ACKERMAN, TRANSFORMATIONS, supra note 1, at 283-85.
499. See id at 286-306. Ackerman does not emphasize the popular unrest that followed
the Court decisions striking down New Deal programs and minimum wage legislation as
much as other scholars. Following the decisions of 1935 and 1936 came not only widespread
denunciations of the Court in writing, see IRONS, supra note 64, at 105, and from conservative as well as liberal corners, see IRONS, supra note 64, at 278, LEUCHTENBERG, supra note
132, at 167-68, but hundreds of thousands of workers engaged in sit-down strikes across the
nation, paralyzing numerous factories. See CORWIN, supra note 469, at 73.
500. See ACKERMAN, [TRANSFORMATIONS] supra note 1, at 306-11.

501. See id. at 316-33.
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to its "traditional role in the separation of powers," 5°O the Court made
0 3 Rather
its switch."
than reflecting doctrinal evolution, the switch was a
502. Id. at 342-43.
503. In describing the cause of the "switch," neither Ackerman nor most historians who
adopt an externalist account make the mistake of arguing simply that the Court-packing
threat led to the Parrishdecision. As Leuchtenberg states, the fact that the Parrishvote preceded the court-packing announcement "has been known for decades." LEUCHTENBERG,
supra note 132, at 216 n.17. Rather, these scholars argue that the election returns and general political mood drove the Parrishdecision, which (some claim) combined with the postParrishCourt-packing plan to lead to the even more dramatic Jones & Laughlin decision. In
other words, the broader political shift, and not the Court-packing plan which comprised but
one aspect of that movement, provided the critical impetus for the Court's reversal. Moreover, most accounts emphasize the post-packing NLRB decisions as the most dramatic reversal the Court made in 1937, not the Parrishholding. See, e.g., BAKER, supra note 15, at 176
("Technically, it is true that the switch was made before Roosevelt's specific plan was announced. However, it was made after the strength of FDR with the people had been amply
demonstrated at the expense of the Republican Party and of the Supreme Court members ....); CORTNER, supra note 496, at 159, 169 (noting that Parrishcould not have been
motivated by a fear of Court-packing, but that Jones & Laughlin was in response to "forces
of political and social unrest"); CORWIN, supra note 469, at 73 (concluding that the election
of 1936, "manifesting overwhelming popular approval of the New Deal," and the industrial
strikes of 1936 and 1937, were "[c]onsiderably more important ... in inducing" the 1937 decisions than the Court-packing plan); ALFRED H. KELLY & WINFRED A. HARBISON, THE
AMERICAN CONSTITUTION: ITS ORIGINS AND DEVELOPMENT 800 (4th ed. 1970) (acknowl-

edging the timing of the Parrish vote prior to the Court-packing plan, but arguing that the
Court understood "the meaning of the New Deal's overwhelming victory at the polls the previous November, and they realized full well that if the Court were to continue much longer to
block social change it would in all probability be the Court and not the New Deal that would
be broken"); PAUL L. MURPHY, THE CONSTITUTION IN CRISIS TIMES, 1918-1969, at 153-57
(1972) (noting that broad political and social factors, and not simply the Court-packing plan,
induced the Court's "dramatic reversal"); C. HERMAN PRITCHETT, THE ROOSEVELT
COURT: A STUDY IN JUDICIAL POLITICS AND VALUES, 1937-1947, at 8-9 (1948) (arguing

that although the Court-packing plan had been "irreparably damaged," the Court's action
proved "the truth of Mr. Dooley's conclusion that that estimable body generally, if belatedly,
'follows th' illiction returns"'); SWISHER, supra note 218, at 954 (arguing that the Court's
change of direction "was due largely to coercion in the form of the movement to reorganize
the Supreme Court, backed by popular sentiment which strongly favored the substantive
program of the New Deal"); Rauh, supra note 496, at 217-18 (noting that while Roberts's
vote in Parrishwas not attributable to the Court-packing proposal, but most likely to the
"landslide 1936 election," the "only possible explanation" for Roberts's vote in Jones &
Laughlin was the court-packing plan). Although not explicitly, Roberts in later accounts
provided an analogous explanation, stating:
Looking back, it is difficult to see how the Court could have resisted the popular
urge for uniform standards throughout the country-for what in effect was a unified
economy ....An insistence by the Court on holding federal power to what seemed
its appropriate orbit when the Constitution was adopted might have resulted in
even more radical changes in our dual structure than those which have been gradually accomplished ....
OWEN J. ROBERTS, THE COURT AND THE CONSTITUTION 61-62 (1951). See also BAKER,
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practical response, serving "as an apt symbol of the pragmatic spirit that
Americans were endorsing in giving their sustained support to the New
Deal Revolution."'' The externalist story does not end in 1937. The
revolutionary change first "ratified" by 1937 would later be "consolidated" through a series of "transformative" appointments to the Court,
the elections of 1938 and 1940, and a clear line of "transformative
opinions" handed down after 193 7 .s'e By this account, the Court's reliance on Nebbia in Jones & Laughlin marked a relatively transparent attempt by Hughes to maintain the Court's legitimacy despite its politically-induced reversal. Frankfurter's later echoing of this explanation
served the same purpose."'
When placed alongside this full external account, the force and distinctiveness of the legalist interpretation fades. Despite a vigorous denial of the influence of the 1936 election or the Court-packing plan, the
legalist story itself depicts the broad contours of the political movement
that Ackerman's and other accounts delineate. As stated in Part II,
Lessig and Cushman argue that the economic turbulence of the 1930s
pushed the Court in new doctrinal directions. Friedman echoes this
claim, granting that 1937 can partially be explained as a response to
popular outrage about its earlier decisions; Pusey also allowed for this
possibility.' The legalists' story also places great emphasis on the retirement of key Justices after the Congress had provided incentives for
their departure, and on the "transformative" appointments following
Roosevelt's rout in 1936. 50 Cushman even concedes that the Justices
kept tabs of the status of Roosevelt's Court-packing plan.5"
Thus, while acknowledging the influence of events marking the crescendo and wane of the broad political movement of the 1930s, the legalists stubbornly dismiss the influence of the events comprising the
pinnacle of that movement. One is left to ask: If the build-up and denouement influenced the Court, why not the peak moments of 1936 and
1937? The legalists' sole answer appears to be the Nebbia-Blaisdell
supra note 15, at 176 (quoting Roberts, who acknowledged that he had been "fully conscious" of the "tremendous strain and threat to the existing Court").
504. BAKER, supra note 15, at 348.
505. See id. at 350-77.
506. See generally Ariens, supra note 3.
507. "No doubt the criticism which followed invalidation of the New York minimum
wage law was a factor in inducing the Court to re-examine the Adkins case when an opportunity arose." PUSEY, supra note 2, at 51
508. See Cushman, Stream, supra note 10, at 156-57, 160; Friedman, Switch, supra note 9,
at 1981-82.
509. See CUSHMAN, supra note 10, at 13-14.
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stopgap defense. But without the benefit of that anachronistic explanation for 1937, the floodwaters of the external argument simply overwhelm the flimsy legalist dam.
V.

CONCLUSION

This Article has attempted to show that the legalist account of 1937
is fundamentally flawed. This is primarily due to its errant focus on the
Nebbia and Blaisdell cases as silver-bullet explanations for Parrishand
Jones & Laughlin. This Article has shown those legalist gestures to be
historically untenable. Two broad errors, errors which often occupy the
intersection of legal and historical argument, lie at the heart of this legalist anachronism.
One factor leading the legalists wayward emerges from reading history with a full knowledge of its results-indeed, reading history from
within a legal culture that comprises that history's direct legacy. The legalists' modern-day perspective engenders an ahistoric reading of the
key building blocks of their narrative: cases. In particular, the legalist
is struck by Nebbia's textual similarity to later, foundational holdings.
For instance, Friedman proclaims that the language of Nebbia is "similar to language used by later, indisputably liberal Justices in a variety of
51 Cushman, in looking at 1937 cases, draws repeated paralcontexts.""
lels between Nebbia's language and those of later cases."' This legalist
focus on these textual similarities assumes an equivalence in meaning;
in fact, the account goes further-it takes the modem-day understanding of the language in Nebbia and drags it back to the years 1934
through 1937. As this Article has shown, however, Nebbia "reasonableness" meant something altogether different after 1937 than it had
before. To determine what Nebbia meant in 1934, and in January of
1937, we must inquire more carefully into its original meaning, the constraints on that original meaning, how that meaning evolved, and how
that meaning, despite surface similarities, may have dramatically differed from the meaning we inherited. 12 Blinded by surface textual
similarities, and by today's reading of those texts, the legalist story neglects these vital questions.
The legalists' second mistake emerges from reading history with certain normative preconceptions in mind. Pusey and Frankfurter, on
510. Friedman, Switch, supra note 9, at 1920,
511. See, e.g., CUSHMAN, supra note 10, at 91,169, 170, 173.
512. Ironically, the process may quite closely resemble the Lessigian process of transla-
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whom modem legalists greatly rely, undertook their historical analysis
with strong views about legitimate constitutional change: Politics
should never inform constitutional deliberation, they believed. Their
Although more subtly,
arguments aimed to forward these notions.
modem-day legalists betray a similar skepticism of politically-induced
constitutional change. For example, Cushman declares: "Let us ...assume the worst ....Let us assume that ...Roberts voted as he did in
Parrish"as a political response. 14 Friedman, too, labors to show that
"political explanations are not necessary to account" for Justices' altered stances;5 5 indeed, he appears more comfortable believing Roberts
changed his mind due to judicial timidity or "apparent randomness 516
than as a response to political or popular pressures.
With such strong normative predilections, historical inquiry can become a self-fulfilling, myopic exercise-one suffused with fancy legal
argumentation but devoid of expansive historical examination. Scholars
inflate supporting evidence and overlook contrary evidence, failing to
provide principled reasons for the choices they are making-they distinguish some cases which had dramatic impact at the time, while emphasizing picayune facets of others; they call upon private thoughts that
are unprovable and discard public meanings, where evidence abounds;
they call upon contemporary viewpoints, however ill-accepted, when
they are helpful, while ignoring predominant views when they are not;
they emphasize the interdependence of doctrines when that interdependence supports their cause, yet ignore the effect of other key doctrines, which do not. Accentuation and distinction are important tools
in legal and historical argument. But if one's purpose is to gain a full
flavor of historic events, these tools can mislead if used without proper
care or explication, or indeed, if overused.517 The legalist explanation
513. Pusey's defense of Parrish emerged as part of a broader diatribe against Roosevelt's Court-packing plan; with that purpose in mind, Pusey was committed to negating any
effect that plan might have carried. See PUSEY, supra note 2. Similarly, Frankfurter believed
the Court should be insulated from politics; his accounts of 1937 both at the time and later
illustrated this belief.
514. CUSHMAN, supra note 10, at 104.
515. Friedman, Switch, supra note 9, at 1983-84. See id.
at 1896 ("I believe I can demonstrate... that Hughes's votes were not affected by political pressure.").
516. Friedman, Switch, supra note 9, at 1983.
517. Cf.Morgan Cloud, Searching Through History;Searchingfor History, 63 U. CHI. L.
REV. 1707, 1743-45 (1996) (reviewing WILLIAM JOHN CUDDIHY, THE FOURTH
AMENDMENT: ORIGINALS AND ORIGINAL MEANING, 1602-1791(1990)) (criticizing "lawyers' histories" for "selective use of historical data to advance a legal argument"); G. Edward
White, Cabiningthe ConstitutionalHistory of the New Deal in Time, 94 MICZIH. L. REV. 1392,
1417-20 (1996) (reviewing WILLIAM E. LEUCHTENBERG, THE SUPREME COURT REBORN
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for 1937 makes just these mistakes, and an anachronistic reading of the
era is the natural result.

(1995)) (proposing that the New Deal events be analyzed from a neutral perspective).
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Fig. 1. Interpreting Nebbia and Blaisdell(1934)
Doctrinal Question

1934

Inquiry into "Reasonableness": Strict
or Deferential?

Unclear
(Nebbia)

Commerce Power
Narrow or Broad?

unclear (Nebbia)
Narrow (Chassaniol)

Property/Contract
Rights:
Strong or Weak?

Unclear
(Nebbia)

"Emergency
Power": Highly
Conditioned?

unclear (Nebbia)
Strictly conditioned
(Worthen)

Fig. 2. Interpreting Nebbia and Blaisdell (1935)
Doctrinal Question

1934

1935

Inquiry into "Reasonableness": Strict
or Deferential?

Unclear
(Nebbia)

strict
(Alton, Colgate)

Commerce Power.
Narrow or Broad?

Unclear (Nebbia)
narrow (Chassaniol)

narrow
(Alton)

Property/Contract
Rights:
Strong or Weak?

Unclear
(Nebbia)

strong
(Colgate)

"Emergency
Power": Highly
Conditioned?

Unclear (Nebbia)
strictly conditioned
(Worthen)

strictly conditioned
(Worthen II,
Schechter)

MARQUETTE LAW REVIEW

[Vol. 82:63

Fig. 3. Interpreting Nebbia and Blaisdell (1936)
Doctrinal Question

1934

1935

1936

Inquiry into "Reasonableness": Strict or
Deferential?

Unclear
(Nebbia)

strict
(Alton, Colgate)

strict
(Mayflower Farms,
Treigle,Baldwin)

Commerce Power.
Narrow or Broad?

Unclear (Nebbia)
narrow (Chassaniol)

narrow
(Alton)

narrow
(Butler,Carter)

Property/Contract
Rights:
Strong or Weak?

Unclear
(Nebbia)

strong
(Colgate)

strong
(Tipaldo)

strictly conditioned
(Worthen II,
Schechter)

unused

"Emergency Power":
Highly Conditioned?

Unclear (Nebbia)
strictly conditioned
(Worthen)

Fig. 4. Interpreting Nebbia and Blaisdell (1937)
Doctrinal Question

1934

1935

Inquiry into "Reasonableness": Strict or
Deferential?

(as above)

strict
(Alton. Colgate)

strict
(Mayflower Farms.
Treigle. Baldwin)

deferential
(Parrish,HighlandFarms,
VirginiaRy., Wright)

(as above)

narrow
(Alton)

narrow
(Butler. Carter)

broad
(Virginia Ry., NLRB cases)

strong
(Colgate)

strong
(Tipaldo)

weak
(Parrish,NLRB cases)

strictly conditioned
(Worthen 11.
Schechter)

unused

unconditioned
(Virginia Ry., Jones &
Laughlin)

Commerce Power.
Narrow or Broad?

Property/Contract
Rights.
Strong or Weak?

"Emergency Power":
Highly Conditioned?

(as above)

(as above)

1936

1937

