FEDERAL SUMMARY JUDGMENT AT
HIGH TIDE
PAUL W. MOLLICA1

Our American birthright, the proverbial "day in court,, 2 eludes more
parties in federal court every year. Statistics from the Administrative
Office of the United States Courts reveal that in fiscal year ("FY") 1973,
there were 8,297 bench and jury civil trials, while in FY1999-with a
judicial branch nearly doubled in size, augmented with a rising corps of
magistrates, clerks and other ancillary personnel-only 6,228 civil trials
took place The percentage of civil cases proceeding to trial in the
federal courts plunged from 8.5% of all pending civil cases in FY1973 to
just 2.3% in FY1999.4 This decline can be attributed to a number of
factors, including more aggressive efforts by federal judges to settle
cases5 and the rise of alternative dispute resolution (both courtsponsored and private).6 Another factor in the decline-and the focus
of this article-is the emergence of summary judgment as the new
fulcrum of federal civil dispute resolution. Unlike the rise of settlements
and ADR-which reflect a more transactional litigation culture as the
century turns, and are interesting in their own right - the increase in
summary dispositions of civil cases stirs fear that, in the haste to resolve
weak cases, courts risk overriding the constitutional imperatives of due
1. Partner, Meites, Mulder, Burger & Mollica, Chicago, Illinois. B.A., 1983, University
of Chicago; J.D., 1986, DePaul University College of Law. I thank my partners for their

support of this project and my family-Susan Carton, Leo Carton Mollica and Vincent
Carton Mollica-for their love and patience during its completion. This article is dedicated to
Professor Jacob Corr6 of Chicago-Kent College of Law, who encouraged me to continue this
work.
2. The Supreme Court has acknowledged "our 'deep-rooted historic tradition that
everyone should have his own day in court."' Martin v. Wilks, 490 U.S. 755, 762 (1989)
(quoting 18 C. WRIGHT, A. MILLER, ET AL., FEDERAL PRACrICE AND PROCEDURE § 4449,

at 417 (1981)).
3. See infra Table 1.

4. See i.
5. See, e.g., Annesley H. DeGaris, The Role of United States District Court Judges in the
Settlement of Disputes, 176 F.R.D. 601 (1998) (laying out a survey of federal judicial attitudes
and practices in the settlement of cases).
6. See, e.g., Kent D. Syverud, ADR and the Decline of the American CivilJury, 44 UCLA
L. REV. 1935 (1997) (arguing that in a legal system increasingly geared toward achieving
settlement, civil jury trials have declined in significance).
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process and the right to a civil jury trial under the Fifth and Seventh
Amendments.
While the predominance of summary judgment is a commonplace
(especially among federal judges and practitioners), commentators have
focused little attention on the evolution of our federal civil system from
trial-centered to motion-centered. This article makes a tentative
approach at this problem. Section I illustrates how summary judgment
(as codified by Federal Rule of Civil Procedure 56) changed over the
last quarter-century, using samples of federal courts of appeals decisions
published during 1973 and 1997-98. We will see, in particular, that
certain inquiries deemed factual in 1973-especially indeterminate legal
standards such as state of mind or reasonableness-transmuted into
questions of law by the end of the study period, and that courts in the
later period demanded more rigorous proof to rebut a Rule 56 motion.
Section II mines veins of neglected Supreme Court and lower court
precedent to argue that the prevalence of summary judgment in federal
court today abrades our Fifth and Seventh Amendments' guarantees to
a trial to decide contested issues of fact. Section III concludes with a
review of recent Supreme Court decisions over the past several terms
regarding summary judgment, jury trials and the Seventh Amendment
that point hopefully away from summariness in federal litigation and
back to more trials.
I.

THE PREDOMINANCE OF SUMMARY JUDGMENT N FEDERAL
COURT

A. The Statistics

On both the civil and criminal sides, federal courts see significantly
fewer trials now than a generation ago. Federal district courts in
FY1973, staffed with just 388 active and 80 senior judges,' conducted
16,255 total trials, criminal and civil In FY1999, staffed with 603 active
judges and 255 senior judges 1°-nearly double the judicial personnel
from 25 years ago-the district courts tried just 10,424 total cases." This
7. See infra Section II.
8. ANNUAL REPORT OF THE DIRECTOR OF THE ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS 1973, at 90 (1973).
9. See infra Table 1.
10. JUDICIAL BUSINESS OF THE UNITED STATES COURTS: 1998 REPORT OF THE

DIRECTOR, Table 12 (1998).
11. See infra Table 1. See also Syverud, supra note 6, at 1936-37 (noting absolute decline
in jury trials).
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absolute decline occurred in the face of dramatic growth in the number

of federal magistrates 12, bankruptcy court judges and other specialized
judicial officers and staff. 3
The decline in trials occurred in the face of a doubling of matters
pending before federal trial judges. As Table 1 reflects, the total
number of civil and criminal cases before the U.S. District Courts grew
from 144,126 in FY1973 to 345,543 in FY1999.'4 Judges undoubtedly
experienced a crunch in time and resources trying to cope with the rising
case load. Yet dividing these matters evenly among the active and
senior district court judges, we would discover that the number of cases
per judicial officer grew from 308 in 1973 to 402 in 1999. Factoring in
full-time magistrate judges brings the numbers down to 248 cases per
officer in 1973 and 263 cases per officer in 1999. So docket pressure,
while a factor, does not alone sufficiently explain the declining number
of trials.

Reviewing twenty volumes of the Federal Reporter at different ends
of this period-ten each from 1973 and 1997-98-reveals a marked shift
in the disposition of civil cases migrating up the appellate channel.' The
tables below tally the non-habeas civil appeals of judgments in cases
terminating in summary judgments 6 and in trials 7 reported in each
12. The growth of the magistrate judges has been especially striking. In 1973, Congress
authorized 112 full-time, 414 part-time and 16 combined clerk-magistrate positions; 88
positions were reported filled.
ANNUAL REPORT OF THE DIRECTOR OF THE
ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS 1973, at 284 (1973). In 1999,
there were 454 full-time, 62 part-time and 3 combination positions authorized. JUDICIAL
BUSINESS OF THE UNITED STATES COURTS: 1999 REPORT OF THE DIRECTOR at 44 (2000).
During this period, Congress conferred authority on magistrates to conduct trials by consent
of the parties under the 1979 amendments to the Magistrate Act, 28 U.S.C. § 636(c).
13. See RICHARD A. POSNER, THE FEDERAL COURTS: CHALLENGE AND REFORM
124-59 (1996) (chronicling expansion of federal judicial employees).
14. See infra Table 1.
15. The choice of courts of appeals decisions rather than district court decisions
published in the Federal Supplement was motivated by West's editorial policy of publishing
all reported appeals. Cases published in the Federal Supplement are self-selected by judges
and culled again by West editors (who segregate some opinions into Federal Rules
Decisions), leading to a less reliable sample. Moreover, as the flagships of their circuits, I was
interested in seeing how the courts of appeals handled summary judgment issues.
16. Excluded from the summary judgment numbers are cases which are not reviewed
under ordinary de novo standards. These include appeals (1) of administrative review, tax
court, deportation, bankruptcy and Social Security cases, where the district court reviews a
record created by an agency, ALT or subordinate Article I court under a deferential standard;
(2) of arbitration awards, which are likewise reviewed under a narrower standard; and (3)
that were dismissed solely on appellate jurisdictional grounds. Included are appeals (1) in
cases in which the legal question was certified to a state supreme court; and (2) from Fed. R.
Civ. P. 54 certifications which, although not technically final judgments, arise where one or

144

MARQUETTE LAW REVIEW

[Vol. 84:141

volume. While the total number of reported cases remained constant
(in rounded-off numbers, about 66 civil cases per volume terminating in
trial or summary judgment), the proportion of summary judgment to
trial appeals see-sawed: from an average of about 14 summary judgment
appeals per volume in 1973 to 47 per volume in 1997-98, and from an
average of 52 trials in 1973 to just under 20 in the latter period." We
shall see in the next section that the variety of cases and situations in
which federal courts granted summary judgment widened over the study
period. Summary judgment appeals used to be the exception, eclipsed
by appeals from trials, but it became common by the end of the period
to find summary judgment applied to every kind of legal and factual
question-including such indeterminate legal standards such as intent
and reasonableness-and even credibility issues. '9

TABLE 1: NUMBER AND PERCENTAGE OF CIVIL AND CRIMINAL CASES
PROCEEDING TO TRIAL IN FEDERAL DISTRICT COURT: 1973-199720
Fiscal

Civil

Civil

Civil

Year

Total
Pending

Bnch
Trials

Jury
Trials

Civil %
Reach.
Trial

Crim.
Total
Defs.

Crim.
Bnch
Trials

Crim.
Jury
Trials

Crim.
%
Reach.
Trial

1999

272,062

2226

4002

2.3

73,481

1030

3166

5.7

1998

261,902

2452

4331

2.6

67,934

1195

3515

6.9

1997

249,336

2802

4557

3.0

63,148

899

3724

7.3

1996

250,006

3206

4359

3.0

60,225

801

4175

8.3

1995

229,325

3317

4126

3.2

54,980

949

3816

8.7

1994

227,923

3460

4450

3.5

59,980

1037

4490

9.3

more parties obtain a judgment that does not dispose of all pending claims.
17. With the 1973 appeals, some judgment was required to assess the procedural
disposition of the case below, because-in contrast to the later opinions-the 1973 opinions
did not always conspicuously state whether a trial occurred below (a point conceivably taken
for granted). I categorized as trial appeals any opinion that (1) reflected contested facts or
findings of fact (expressly or by implication), as would arise from a trial; or (2) referred to a
verdict or award.
18. See infraTables 2,3.
19. Judge Patricia M. Wald, Summary Judgment at Sixty, 76 TEX. L. REV. 1897, 1916-17
(1998) (providing a thumbnail summary of Judge Wald's D.C. Circuit docket, noting the
number and variety of summary judgment appeals before her court during 1996-98).
20. These statistics derive from the Annual Reports of the Director of the
Administrative Office of the United States Courts from 1973 to 1997, Tables C.4 and D.4.
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Civil
Total
Pending

Civil
Bnch
Trials

Civil
Jury
Trials

Civil %
Reach.
Trial

Crim.
Total
Defs.

Crimi.
Bnch
Trials

Crim.
Jury
Trials

Crim.
%
Reach.
Trial

1993

225,637

3622

4118

3.4

61,309

898

5589

10.6

1992

230,750

3751

4287

3.5

59,664

1138

6107

12.1

1991

211,040

4133

4294

4.0

56,747

1302

5860

12.6

6181

14.4

1990

213,429

4480

4783

4.3

56,519

1693

1989

234,641

5486

5676

4.8

54,643

1863

5679

13.8

1988

238,140

5698

5920

4.9

52,791

1720

5198

13.1

1987

237,482

5614

6299

5.0

54,168

1817

5127

12.8

1986

265,771

6063

6545

4.4

50,040

1600

5110

13.4

1985

268,609

6292

6278

4.7

47,360

1409

4644

12.8

1984

241,753

6525

5555

5.0

44,501

1296

4722

13.5

1983

213,616

6561

5064

5.4

43,329

1567

4673

14.4

6.1

40,466

1430

4593

14.9

1982

185,507

6538

4788

1981

172,942

6714

4702

6.6

38,127

2133

4691

17.9

1980

154,985

6171

3920

6.5

36,560

2134

4682

18.7

1979

140,024

6027

3603

6.9

41, 175

2309

4780

17.2

1978

123,153

5842

3531

7.6

45,922

1742

5276

16.4
14.9

1977

115,484

5531

3516

7.8

53,189

2027

5885

1976

108,298

5245

3512

8.1

51,612

2095

5724

15.1

1975

103,787

5210

3544

8.4

49,212

1977

5145

14.5

5042

15.3

5424

17.0

1974

96,701

5070

3312

8.7

48,014

2293

1973

97,402

4917

3380

8.5

46,724

2534

B. The Opinions
In a previous article discussing the phenomenon of federal summary
judgment, 2' I categorized summary judgment appeals as falling under
four rough headings:
* Default Appeals, in which non-movants failedt to respond (or to
respond adequately) to the motion papers;
* Statutory ConstructionAppeals, which present a novel legal issue
under a statute or other matter of first impression for the court;
* Single Issue Appeals, which involve a discrete factual issue that
21. Paul Molica, Employment DiscriminationCases in the Seventh Circuit,1 EMPLOYEE
RTs. AND EM. POL'Y J. 63,78-81 (1997).
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disposes of the entire case (e.g., an affirmative defense, standing to
proceed under a statute) and where the court is not called upon to
review all of the potential genuine issues of material fact, but only the
facts pertaining to the limited issue presented; and
0 Merits Appeals, where based on an overall review of the record,
the court determines that the non-movant lacks sufficient proof to
convince a rational trier of fact to support its position on the full merits
of the case.
I begin the narrative with the 1973 sample of case law, showing the
limited use to which summary judgment was put in those cases. I then
recap the key Supreme Court decisions commonly cited as the
foundation for contemporary summary judgment analysis-Matsushita
Electric Industrial Co. v. Zenith Radio Corp.,' Anderson v. Liberty
Lobby, Inc. and Celotex Corp. v. Catrett.'---alongwith an outlier 1992
case (Eastman Kodak Co. v. Image Technical Services, Inc.)" that
represents a road not taken. Finally, I discuss the 1997-98 vintage case
law, characterized by extensive resort to summary judgment to resolve
full merits issues-especially issues going to intent and other
indeterminate kinds of legal standards-and more rigorous procedural
demands on non-movants.
1. The 1973 Case Law
The 1973 sample of published opinions came as a refreshing surprise
to this contemporary reader. They are briefer than current opinions,
lighter on boilerplate (such as details of the proceedings below, and
legal commonplaces such as the standard for summary judgment), and
succinct in their analyses.
One gets an impression-given the
preponderance of appeals from trials in these volumes-that the
important work was already done in the district court (developing the
record, making findings of facts) and that the courts of appeals were
essentially cleaning up. The sparing use of summary judgment during
this period also reflects a trial-centered culture.
It would not be entirely accurate to say, though, that merits appeals
from summary judgments were rare; a significant number of such cases
22. 475 U.S. 574 (1986).
23. 477 U.S. 242 (1986).
24. 477 U.S. 317 (1986).
25. 504 U.S. 451 (1992). But see William W. Schwarzer & Alan Hirsch, Summary
Judgment After Eastman Kodak, 45 HASTINGS L.J. 1, 6-10 (1993) (arguing that the Kodak
case is consistent with the trilogy and does not change respective burdens on parties on a
Rule 56 motion).
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appear in the sample (see Appendix). Moreover, the sample of merits
decisions in these ten volumes cover an extensive range of legal issues:
constitutional and civil rights cases, labor-management cases, Federal
Employers' Liability Act cases, tax disputes, regulatory matters, and
diversity claims of all stripes. So it was not purely a matter of courts
rejecting the summary judgment solution outright, as one might have
assumed.
But the reversal rate in the sample cases was fairly high-45.5% (see
Table 2).' What marks the 1973 opinions is an extreme vigilance
against treading on contested fact issues or mixed questions of law and
fact-even arguable ones-reserving them for evidentiary hearings.
Only a modest proffer by the non-movant was enough to demonstrate
the necessity of a trial. This was especially true in cases applying
indeterminate legal standards, such as reasonableness. In O'Malley v.
Brierley, a prison First Amendment case, the issue was whether the
warden's expulsion of two Roman Catholic priests was reasonable. The
two priests had previously been allowed to address the prisoners, in a
Mass described by the warden as a "Black Nationalist" rally.' Then, on
September 20, 1971, the priests engaged in demonstrations outside the
gates of the penitentiary (shortly after the Attica, New York prison
riot)." This was more than the warden could stand, evidently, because
he fired off a letter the same day banning the priests from ever returning
to the prison-ostensibly, because he feared a riot. ° It was undisputed
that two other Roman Catholic chaplains were available to say Mass
and minister to prisoners.31 In response to the warden's summary
judgment motion, the plaintiff inmates submitted their own affidavits
testifying in support of the priestsO The Third Circuit reversed
summary judgment against the inmates based on their affidavits.'
[W]e are persuaded that there was sufficient conflict in the
opposing affidavits so as to require the question of
26. In William P. McLauchlan, An EmpiricalStudy of the Federal Summary Judgment
Rule, 6 . LEGAL STuD. 427 (1977), the author found a nearly 50% reversal rate in a sample
of 1970 federal cases originating from New York.
27. 477 F.2d 785 (3d Cir. 1973).
28. ld. at786.

29.
30.
31.
32.
33.

Id. at 787.
Id.
Id. at788.
Id. at 796.
See i.
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reasonableness of the regulation to be resolved by a fact finder.
For example, appellants' affidavits describe the Afro-American
Mass as a deeply religious, highly significant form of worship,
whereas Superintendent Brierley termed the exercise a political
rally based upon the black militancy theme. Also, appellants
asserted that the September 20, 1971, demonstration was entirely
peaceful, lawful and orderly, and was in support of prison reform
and the elimination of racism. Superintendent Brierley, on the
other hand, viewed the demonstration as an attempt "to incite
the prison population to riot," and denied that it was peaceful,
orderly and lawful?1
The same result occurred in Ross v. Blackledge,35 concerning
whether Muslim prisoners received an adequate daily ration of nonpork food.3 Although the district court ruled that "[t]he affidavits and
menus clearly show that the plaintiffs can receive more than adequate
nourishment from other foods and that the defendants are providing
ample pork free meals and foods," 37 the Fourth Circuit reversed.'
"Appellants are entitled to an evidentiary hearing on the prevalence of
pork in the prison diet, on whether there is adequate nourishment in the
pork-free foods currently available to the prisoners and on whether the
state can establish an adequate interest for not providing some
satisfactory form of alternative diet., 31 Such reasonableness issues as
these would require a trial to resolve.'
This tendency is pushed to an almost absurd degree in Tarshis v.
Lahaina
Investment
Corp.,
a personal
Plaintiff
a swima
off the coast
of Maui,
despite
red flagsinjury
and case.
warning
signs took
indicating
34. Id.
35. 477 F.2d 616 (4th Cir. 1973).
36. Id. at 617.
37. lId
38. Id.
39. Id. at 619.
40. See also Kelly v. Kroger Co., 484 F.2d 1362, 1364 (10th Cir. 1973) (noting that in
wrongful death cases, forseeability of harm from setting off a silent alarm during robbery was
question for jury); Kukla v. Nat'l Distillers Prods. Co., 483 F.2d 619, 622 (6th Cir. 1973)
(indicating that in personal injury case, where defendant alleged that plaintiff signed release,
"we conclude that the District Court erred in failing to conduct an evidentiary hearing which
would have at least afforded an opportunity for the Court to properly judge the credibility of
the affiants and an opportunity for their cross-examination"); Kubik v. Goldfield, 479 F.2d
472, 477 n.12 (3d Cir. 1973) (regarding standard of "reasonable diligence" under securities
law limitations period, "it is the function of the trier of the facts to determine when the statute
commenced to run, especially when a jury is involved") (citation omitted).
41. 480 F.2d 1019 (9th Cir. 1973).
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dangerous surf.42 She and her party suffered injuries, 43 the precise nature
of which the opinion does not disclose. In response to the hotel's
summary judgment motion, plaintiff averred that she did not see the
warnings and observed only "slight waves" from the shore." The district
court, granting summary judgment, held that plaintiff should have
known the dangers inherent in swimming in the ocean' But the Ninth
Circuit reversed.4 The court held that "[w]hether or not the ocean
fronting appellee's property would have appeared dangerous to an
ordinarily intelligent person is a question of fact inappropriate for
47 "[A]ppelant is entitled to present to a trier of
summary adjudication. "'
fact her theory that the existence of the powerful, surging surf
represented an unapparent, dangerous condition which appellee knew
about and of which it failed to adequately warn her."' 4 Call this the
high-water mark of judicial resistance to summary judgment.
With only one exception, state-of-mind issues (such as intent and
malice) did not terminate in summary judgment in the sample cases.
And the single exception proves the rule that such cases were not suited
to summary judgment, at least not in 1973. In Porter v. Guam
Publications,Inc., summary judgment was granted in a defamation case
(sounding in diversity, under the law of Guam) solely on the issue of
malice." While malice is a paradigmatic state-of-mind question, it was
deemed fit for summary judgment in this case because of the high
threshold of proof imposed by the First Amendment case law in this
area.5 "IT]he falsity of the news report" under the prevailing law of
libel would have to be "attributable to reckless or calculated conduct,"
and plaintiff failed to identify, "with adequate factual specificity, a
genuine, triable issue in this respect."2 A state-of-mind issue was also
presented by Jackson v. Griffith,5 3 which reversed summary judgment on
a terminated state employee's claim that he was terminated in violation
42. Id. at 1020.
43. Id.
44. Id.
45. Id.
46. Id. at 1021.
47. Id. at 1021.
48. Id.
49. 475 F.2d 744 (9th Cir. 1973).
50. Id. at 745.
51. Id.
52. Id. at 745 (citing St. Amant v. Thompson, 390 U.S. 727, 731 (1968)). See also Ando
v. Great W. Sugar Co., 475 F.2d 531 (10th Cir.1973) (truth as a defense to defamation).
53. 480 F.2d 261 (10th Cir. 1973).
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of due process and for his outspokenness on racial issues. The Tenth
Circuit held the affidavits too inconclusive for deciding these issues.'
The orthodoxy of summary judgment in 1973 also prohibited
resolving credibility issues on summary judgment." In one case, the
Ninth Circuit affirmed summary judgment in an insurance case (where
the parties filed cross-motions for summary judgment) after first
assuring itself that "[c]redibility is not an issue since there is no
disagreement concerning the basic facts."5'
By contrast, the Third
Circuit (in a case falling just outside of the sample period) reversed
summary judgment in a privacy tort case, holding that summary
judgment does "not involve the resolution of such credibility issues as
whether or not [plaintiff] was drawn out or was a willing participant" in
a filmmaking venture.' That court specifically referred to the plaintiff's
Seventh Amendment right to a jury trial in its analysis of the issue.'
Finally, the procedural burden on the summary judgment movant
was deemed a heavy one.59 Every opportunity for the non-movant to
54. Id. at 268. See also Friedman v. Meyers, 482 F.2d 435 (2d Cir. 1973) (reversing
summary judgment in diversity fraud case because defendant could not establish the absence
of fraudulent intent or plaintiff's knowledge of facts allegedly concealed).
55. Kubik v. Goldfield, 479 F.2d 472,477 n.10 (3d Cir. 1973) (suggesting that fraud claim
may not be suitable for summary judgment because it would involve inquiry into credibility,
(quoting 6 MooRE's FEDERAL PRACrICE (2d ed.) 56.17(27), at 2554.)).
56. Dart Indus., Inc. v. Liberty Mut. Ins. Co., 484 F.2d 1295,1299 (9th Cir. 1973).
57. Taggart v. Wadleigh-Maurice, Ltd., 489 F.2d 434,439 (3d Cir. 1973).
58. Id.
59. See, e.g., Jones v. Nelson, 484 F.2d 1165, 1168 (10th Cir. 1973) (stating that "any
relief contemplated by Rule 56... is drastic and should be applied with caution to the end
that litigants will have a trial on bona fide factual disputes"); Ransburg Electro-Coating Corp.
v. Lansdale Finishers, Inc., 484 F.2d 1037, 1039 (3d Cir. 1973) ("Although the evidence
adduced in the summary judgment proceedings seems heavily weighted in favor of Ransburg,
preponderance of the evidence is not the test in a summary judgment proceeding"); Aulds v.
Foster, 484 F.2d 945, 946 (5th Cir. 1973) ("[P]arty opposing the motion is to be given the
benefit of all reasonable doubt in determining whether a genuine issue exists," and "that it
may be surmised that the party against whom the motion is made is unlikely to prevail at trial
is not sufficient to authorize summary judgment against him"); E.C. Ernst, Inc. v. Gen.
Motors Corp., 482 F.2d 1047,1049 (5th Cir. 1973) (noting that movant must make "convincing
showing that genuine issues of fact are lacking"); Rodway v. United States Dep't of Agric.,
482 F.2d 722, 727 (D.C. Cir. 1973) (indicating that for summary judgment, issues must be
"shown to be sham, frivolous, or so unsubstantial that it would obviously be futile to try
them") (quoting Sprague v. Vogt, 150 F.2d 795, 801 (8th Cir. 1945)); Ozark Milling Co. v.
Allied Mills, Inc., 480 F.2d 1014, 1015 (8th Cir. 1973) ("Summary judgment is an extreme
remedy, one which is not to be entered unless the movant has established his right to a
judgment with such clarity as to leave no room for controversy and that the other party is not
entitled to recover under any discemable circumstances"); Steed v. Central of Ga. Ry. Co.,
477 F.2d 1303, 1306 (5th Cir. 1973). The Steed court noted the following:
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develop a record had to be indulged.' A party's own affidavit would
ordinarily be sufficient to create a factual issue,61 and even a failure to
oppose the motion did not necessarily doom the non-movant.62 The
This Court is not now called on to discuss and decide the many complex and difficult
questions of fact and law remaining to be settled in this third-party action....
[Defendant] Central simply has not met the heavy burden resting on it, as the party
moving for summary judgment, to show as a matter of law that [third-party
defendant] Riegel should reimburse Central for all, for one-half, or for any part of
Central's total outlay in the case.
Id. at 1306.
60. See, e.g., Nelson, 484 F.2d at 1167-68 (treating plaintiff's defective "motion for a new
trial" under Rule 59 as motion for rehearing which tolled time for appeal despite failure to
timely appeal summary judgment); Adams v. Campbell County Sch. Dist., 483 F.2d 1351,
1353 (10th Cir. 1973) (reversing summary judgment because district court intended to convert
motion to dismiss into motion for summary judgment under Fed. R. Civ. P. 12(b), plaintiff
should have been granted leave to file responsive affidavits); Tuley v. Heyd, 482 F.2d 590,592
(5th Cir. 1973) (noting that despite plaintiff-appellant filing only a three-page brief on appeal,
court reverses summary judgment in civil rights case for excessive force on ground that "the
record facts were not sufficiently developed to permit entry of summary judgment"); Great
Am. Ins. Co. v. Fireman's Fund Ins. Co., 481 F.2d 948, 953 (2d Cir. 1973) (reversing summary
judgment in reinsurance case because "we do not find enough evidence, one way or the other,
to enable us to conclude as a matter of law that [insurer's agent] had the authority, or did not
have the authority, to receive the notice of the cancellation"); Mosley v. Ogden Marine, Inc.,
480 F.2d 1226, 1227 (5th Cir. 1973) (vacating and remanding summary judgment in admiralty
case where district court did not clarify which legal theory it relied upon in granting
judgment); Mustang Fuel Corp. v. Youngstown Sheet & Tube Co., 480 F.2d 607, 607-08 (10th
Cir. 1973) (holding that under Rule 56(c), district court lacked jurisdiction to enter summary
judgment fewer than ten days after it was filed, despite that defendant apparently presented
same legal issues on motion and hearing for a new trial); Sack v. Low, 478 F.2d 360, 367 (2d
Cir. 1973) (reversing summary judgment in securities case where "the record does not contain
sufficient facts to enable us to apply our prediction of New York law with complete
confidence"); Alghanim v. Boeing Co., 477 F.2d 143, 148 (9th Cir. 1973) (reversing summary
judgment in contact and tort case because plaintiff was not given a sufficient opportunity
under Rule 56(f) to discover "facts essential to justify his opposition"). But see Citizens
Envtl. Council v. Volpe, 484 F.2d 870, 873 (10th Cir. 1973) (rejecting non-movant's
"generalized, conclusionary and unsubstantiated" affidavits).
61. See, e.g., Nelson, 484 F.2d at 1168-69 (reversing summary judgment in personal injury
case despite contradictions in plaintiff's deposition testimony); Blanco v. Moran Shipping Co.,
483 F.2d 63, 64-65 (5th Cir. 1973) (relying on plaintiffs affidavit to establish genuine issue of
material fact about adequacy of legal representation he received when he signed Jones Act
release); Arney v. United States, 479 F.2d 653, 660 (9th Cir. 1973) (relying on plaintiffs
declaration to find genuine issues of material fact, "even though appellants' factual showing
leaves something to be desired in both quality and quantity"); Modrey v. Am. Gage & Mach.
Co., 478 F.2d 470, 473 (2d Cir. 1973) ("If we decide that there are genuine issues of material
fact raised in appellant's affidavits on this point then we must remand to the district court for
a taking of evidence"); Benjamin v. W. Boat Bldg. Corp., 475 F.2d 1085, 1086 (9th Cir. 1973)
(discussing that plaintiffs affidavit about when he discovered fraud created issue of fact on
the limitations defense).
62. See, e.g., Bloomgarden v. Coyer, 479 F.2d 201, 207 (D.C. Cir. 1973) ("[E]ven where
[the moving party's] opponent comes forth with nothing, summary judgment must be denied
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presumption was that evidentiary hearings were the norm. As the Third
Circuit stated in Braden v. University of Pittsburgh,3 a gender
discrimination case:
It would perhaps be possible for us to decide ...
on the present

record but we think we should not do so. Very important
constitutional questions are presented and the Supreme Court
has repeatedly informed us that such difficult issues should not
be decided except upon a full record and after adequate
hearing.!4
Or as the Fifth Circuit put it, quite bluntly (in a garden-variety
franchisee case), "Rule 56 does not permit trial by affidavits." ' At least,
everyone knew this to be true in 1973.
2. The Matsushita-Celotex-AndersonTriad

Three decisions handed down by the Supreme Court during the 1985
Term modified (to a disputed degree) the framework courts used to
apply Rule 56: Matsushita Electric Industrial Co. Ltd. v. Zenith Radio
Corp.,"6 Anderson v. Liberty Lobby, Inc., 7 and Celotex Corp. v. Catrett.63
if the facts supporting the motion do not establish the nonexistence of such an issue");
Benton-Volvo-Metairie, Inc. v. Volvo Southwest, Inc., 479 F.2d 135, 138 (5th Cir. 1973)
("[W]hether or not the non-moving party has submitted affidavits or similar material ....the
burden is on the moving party to establish the absence of a genuine issue as to any material
fact .... "). But see Polaroid Corp. v. Schuster's Express, Inc., 484 F.2d 349, 351 (1st Cir.
1973) (ruling that movant's "affidavits did establish the absence of a genuine issue," requiring
that opposing party file response under Fed. R. Civ. P. 56(e)).
63. 477 F.2d 1, 4 (3d Cir. 1973).
64. Id. at 4-5. See also Otero v. New York City Hous. Auth., 484 F.2d 1122, 1137 (2d
Cir. 1973) (contending that in a housing discrimination case, "[a] trial, at which the parties
may offer evidence with respect to the relevant issues, is required"); Love v. DeCarlo Homes,
Inc., 482 F.2d 613, 616 (5th Cir. 1973) (affirming summary judgment in housing discrimination
case, but noting that plaintiffs had two hearings to present evidence and that plaintiffs did not
argue that the procedures used by the district court deprived them an opportunity to present
their case); Walgren v. Howes, 482 F.2d 95, 98 (1st Cir. 1973) (holding that "at least one
important issue in the case-whether the residence halls at the University were generally
closed to students during the semester break so that for this or perhaps another reason a large
number of students left town during that period-could not be resolved without an
evidentiary hearing").
65. Benton-Volvo-Metairie, Inc. v. Volvo Southwest, Inc., 479 F.2d 135, 138 (5th Cir.
1973). See also Jackson v. Griffith, 480 F.2d 261, 267 (10th Cir. 1973). ("While the rule
provides for the filing of affidavits, their sole purpose is to show whether any issue of material
fact exists. This rule does not serve as a substitute for a trial and bona fide factual disputes
may not be disposed of through the use of affidavits)".
66. 475 U.S. 574 (1986).
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So much commentary has already been published about these cases that

I can scarcely hope to add new insight.69 Here, I briefly highlight the
canons declaimed in these cases, which became the summary judgment
orthodoxy in subsequent federal court decisions.
The Matsushita decision capped a lengthy, contentious antitrust
lawsuit alleging a conspiracy by twenty-one Japanese-owned enterprises
to dump below-market priced consumer electric products on the
American market, in violation of section 1 of the Sherman Anti-Trust
Act 0 and other federal statutes. The district court granted summary
judgment to the defendants in a 217-page opinion. 7 The Supreme Court
summarized the district court's analysis as follows:
At bottom, the court found, respondents' claims rested on the
inferences that could be drawn from petitioners' parallel conduct
in the Japanese and American markets, and from the effects of
that conduct on petitioners' American competitors. After
reviewing the evidence both by category and in toto, the court
found that any inference of conspiracy was unreasonable,
because (i) some portions of the evidence suggested that
petitioners conspired in ways that did not injure respondents, and
(ii) the evidence that bore directly on the alleged price-cutting
conspiracy did not rebut the more plausible inference that
petitioners were cutting prices to compete in the American
market and not to monopolize it.7

67. 477 U.S. 242 (1986).
68. 477 U.S. 317 (1986).
69. From the beginning, when these decisions were first announced, commentators
mostly criticized them as giving federal judges too much power to dispose of cases without a
trial. See, e.g., Wald, supra note 19, at 1907-14; Daniel P. Collins, Summary Judgment and
CircumstantialEvidence, 40 STAN. L. REV 491 (1988); Robert J. Gregory, One Too Many
Rivers to Cross:Rule 50 Practicein the Modem Era of Summary Judgment,23 FLA. ST. U. L.
REv. 689,701-05 (1996); Samuel Issacharoff & George Loewenstein, Second Thoughts About
Summary Judgment, 100 YALE L.J. 73, 76-87 (1990);; Melissa L. Nelken, One Step Forward,
Two Steps Back" Summary Judgment After Celotex, 40 HASTINGS L.J. 53 (1988); Jeffrey W.
Stempel, A Distorted Mirror: The Supreme Court's Shimmering View of Summary Judgmen4
Directed Verdict, and the Adjudication Process, 49 OHIO ST. L.J. 95 (1988); but see James
Joseph Duane, The Four Greatest Myths About Summary Judgment, 52 WASH. & LEE L.
REV. 1523 (1996); Jack H. Friedenthal, Cases on Summary Judgment Has There Been a
MaterialChangein Standards?,63 NOTRE DAME L. REV. 770 (1988)William W. Schwarzer et
al., The Analysis and Decisionof Summary Judgment Motions, 139 F.R.D. 441 (1991).
70. 15 U.S.C. § 1.
71. See In re Japanese Elec. Prods. Antitrust Litig., 513 F. Supp. 1100 (E.D. Pa. 1981).
72. Matsushita, 475 U.S. at 579 (citation omitted).
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In the course of deciding summary judgment, the district court found
inadmissible much of the evidence tendered by plaintiffs (in the way of
business and government documents and expert testimony). 3 On
appeal to the Third Circuit, the court of appeals overruled most of the
district court's decisions to exclude plaintiffs' evidence and reversed
summary judgment as to all but three defendants. 4 The court of appeals
found, in contrast to the district court, that the record of simultaneous
price-cutting combined with other evidence supported an inference of
concerted effort by the defendants." The Supreme Court observed, in a
foreshadowing of its ruling, that the Third Circuit "apparently did not
consider whether it was as plausible to conclude that [defendants']
price
7
cutting behavior was independent and not conspiratorial. 1
A five-to-four Supreme Court majority voted to reverse the Third
Circuit, with Justice Powell writing for the Court.' The majority held
that the record failed to establish a genuine issue of material fact about
the existence of a horizontal, predatory pricing conspiracy. 8 By a
"genuine" issue of material fact, the Court admonished that Rule 56
requires that non-movants "more than simply show that there is some
metaphysical doubt as to the material facts."7 From this general
principle, in light of the record in the case, the Court announced that "it
follows from these settled principles that if the factual context renders
respondents' claim implausible-if the claim is one that simply makes no
economic sense-respondents must come forward with more persuasive
evidence to support their claim than would otherwise be necessary."'
The Court had previously held that proof of business conduct
arguably consistent with lawful competition would not support a
Sherman Act § 1 claim unless combined with evidence tending
otherwise to establish an unlawful motive by the defendants."' Informed
by the substantive antitrust law, the Court held that to survive summary
73. Id. at 578.
74. In re Japanese Elec. Prods. Antitrust Litig., 723 F.2d 319 (3d Cir. 1983).
75. Matsushita,475 U.S. at 581.

76. Id.
77. Id. at 575.
78. Id. at 598.
79. Id. at 586.
80. Id. at 587.
81. Id. at 587-88 (citing First Nat'l Bank v. Cities Serv. Co., 391 U.S. 253 (1968) and
Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 752 (1984)). The Court locates this
heightened proof requirement in the public policy of antitrust law: "courts should not permit
fact finders to infer conspiracies when such inferences are implausible, because the effect of
such practices is often to deter procompetitive conduct." Id. at 593.
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judgment, a plaintiff alleging a predatory pricing conspiracy "must show
that the inference of conspiracy is reasonable in light of the competing
inferences of independent action or collusive action that could not have
harmed respondents."'
The Justices divided over the proper summary judgment analysis of
this case.'
Against a backdrop of legal and economic literature
challenging the feasibility of any predatory pricing conspiracy, the
majority pointed to record evidence countermanding any inference of
an antitrust violation.' These included (1) the failure of the alleged
conspiracy over two decades to consolidate defendants' monopoly
power; (2) the sustained market share of domestic companies over the
same period; (3) methodological flaws in plaintiffs' expert study of
defendants' alleged below-market pricing; (4) and the failure of asserted
"direct evidence" of collateral conspiracies among the defendants (e.g.,
collusion to fix minimum prices and to limit regional competition) to
establish a plausible reason to conspire to reduce prices in the American
market.? Without a "rational motive to conspire," the majority found
that defendants' ambiguous conduct did not support the plaintiffs'
antitrust conspiracy claim.?
Justice White's dissent took issue with this approach. The majority,
in his view, "suggests that a judge hearing a defendant's motion for
summary judgment in an antitrust case should go beyond the traditional
summary judgment inquiry and decide for himself whether the weight of
the evidence favors the plaintiff."' '
Rejecting the Court's law and
economics perspective, the dissent found that plaintiffs' expert report
created triable issues of fact about defendants' cartel activity and
domestic below-market pricing of consumer goods.'
The second summary judgment case, Anderson,' likewise pegged the
summary judgment standard to the substantive burden of proof for the
underlying claim. This case involved a libel action by a not-for-profit
conservative advocacy group against Washington journalist Jack
Anderson and his publishers. Because the plaintiff was a "limited-

82. Id. at 588.
83. See id. at 599 (White, J., dissenting).
84. See id. at 588-97.

85. Id.
86.
87.
88.
89.

Id. at 597.
Id. at 600 (White, J., dissenting).
See kL at 598-99.
477 U.S. 242 (1986).
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purpose public figure"' for purposes of New York Times Co. v.
Sullivan9 and Curtis Publishing Co. v. Butts,92 it was obliged to
demonstrate not only that Anderson defamed the Liberty Lobby, but
did so with "actual malice."9 3 "Actual malice," in turn, must be proven
by "clear and convincing" evidence.94 The D.C. Circuit reversed
summary judgment for defendants on nine allegedly defamatory
statements, holding that "[t]o defeat summary judgment [plaintiffs] did
not have to show that a jury could find actual malice with 'convincing
clarity.'9'
Justice White (who wrote the dissent in Matsushita) authored the
majority opinion reversing the court of appeals. His opinion first
marched through a restatement of principles guiding summary
judgment:
"[T]hat the mere existence of some alleged factual dispute
between the parties will not defeat an otherwise properly
supported motion for summary judgment; the requirement is that
there be no genuine issue of material fact."
"Only disputes over facts that might affect the outcome of the
suit under the governing law will properly preclude the entry of
summary judgment"'
"More important for present purposes, summary judgment will
not lie if the dispute about a material fact is 'genuine,' that is, if
the evidence is such that a reasonable jury could return a verdict
for the nonmoving party."98
"[A]t the summary judgment stage the judge's function is not
himself to weigh the evidence and determine the truth of the
90. Id. at 246.
91. 376 U.S. 254 (1964).
92. 388 U.S. 130 (1967).
93. Anderson, 477 U.S. at 244.
94. Id. at 244 (discussing New York Times and Butts cases).
95. Id. at 247.

96. Id. at 247-48 (emphasis in original).
97. Id. at 248.
98. Id. (citing First Nat'l Bank v. Cities Service Co., 391 U.S. 253 (1968)). Justice
Brennan's dissent noted that "[n]o direct authority" was cited for the use of the word
"reasonable," id. at 258, and wondered "[w]hether the shift, announced today, from looking
to a 'reasonable' rather than a 'rational' jury is intended to be of any significance." Id. at 261
n.2.
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matter but to determine whether there is a genuine issue for
trial. "99

Summary judgment may be granted "[i]f the evidence is merely
colorable.., or is not significantly probative.""
The opinion then equated the summary judgment standard with the
standard for a directed verdict (now termed "judgment as a matter of
law") under Federal Rule of Civil Procedure 50(a):
[W]e have noted that the "genuine issue" summary judgment
standard is "very close" to the "reasonable jury" directed verdict
standard ....[T]he inquiry under each is the same: whether the
evidence presents a sufficient disagreement to require
submission to a jury or whether it is so one-sided that one party
must prevail as a matter of law.10'
Then reaching the question of how to apply Rule 56 to the factual
issue of "actual malice," the Court concluded that a summary judgment
review of the record "necessarily implicates" the heightened burden of
proof imposed by the First Amendment:
If the defendant in a run-of-the-mill civil case moves for
summary judgment or for a directed verdict based on the lack of
proof of a material fact, the judge must ask himself not whether
he thinks the evidence unmistakably favors one side or the other
but whether a fair-minded jury could return a verdict for the
plaintiff on the evidence presented. The mere existence of a
scintilla of evidence in support of the plaintiff's position will be
insufficient; there must be evidence on which the jury could
reasonably find for the plaintiff. The judge's inquiry, therefore,
unavoidably asks whether reasonable jurors could find by a
preponderance of the evidence that the plaintiff is entitled to a
verdict-"whether there is [evidence] upon which a jury can
properly proceed to find a verdict for the party producing it,
upon whom the onus of proof is imposed."'0'
99. Id. at 249.
100. Id. at 249-50 (citing Cities Service and Dombrowski v. Eastland, 387 U.S. 82 (1967)
(per curiam)).
101. Id. at 251-52 (citing Sartor v. Arkansas Gas Corp., 321 U.S. 620 (1944) and Bill
Johnson's Rests., Inc. v. NLRB, 461 U.S. 731,745 n.11 (1983)).
102. Id. at 252 (quoting Improvement Co. v. Munson, 14 Wall. 442,448 (1872)).
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The Court claimed the nature of the inquiry was no different than
criminal motions for acquittal that courts are constitutionally obliged to
review through the "beyond-a-reasonable-doubt" standard."
Unfortunately, the Court provided no solid examples of where the
heightened standard of review would make a difference in summary
judgment for defamation cases. A district court, according to the Court,
could find the absence of a genuine issue of material fact "if the
evidence presented in the opposing affidavits is of insufficient caliber or
quantity to allow a rational finder of fact to find actual malice by clear
and convincing evidence." 104 On the other hand, the Court denied any
implication that "trial courts should act other than with caution in
granting summary judgment or that the trial court may not deny
summary judgment in a case where there is reason to believe that the
better course would be to proceed to a full trial."'0'5 In the case before it,
the Court balked at applying its new standard'6 and remanded to the
D.C. Circuit for further review.
Three Justices dissented. Justice Brennan-who, as the progenitor
of the New York Times "actual malice" standard, might have seemed
otherwise inclined to welcome a procedural roadblock to libel trialswrote a solo dissent. His fundamental objection, besides the Court's
apparent departure from precedent,'O' was that "the Court's opinion is
also full of language which could surely be understood as an invitation
-if not an instruction-to trial courts to assess and weigh evidence as a
juror would."'0 ' Justice Brennan prophesied that by encouraging district
courts to consider the "caliber or quantity" of a non-movant's evidence,
103. Id. (citing Jackson v. Virginia, 443 U.S. 307,318-19 (1979)).

104. Id. at 254.
105. Id. at 255 (citing Kennedy v. Siles Mason Co., 334 U.S. 249 (1948)).
106. Id. at 257. The dissenters seized on the majority's irresolution in writing the
following:
The Court, I believe, makes an even greater mistake in failing to apply its newly
announced rule to the facts of this case. Instead of thus illustrating how the rule
works, it contents itself with abstractions and paraphrases of abstractions, so that its
opinion sounds much like a treatise about cooking by someone who has never
cooked before and has no intention of starting now.
Id. at 269 (Rehnquist, J., dissenting). "What is particularly unfair is that the mess we make is
not, at least in the first instance, our own to deal with; it is the district courts and courts of
appeals that must struggle to clean up after us." Id. at 268 (Brennan, J., dissenting).
107. See id. at 260-65 (Brennan, J., dissenting) (citing Adickes v. S.H. Kress & Co., 398

U.s. 144 (1970)).
108. Id. at 266 (Brennan, J., dissenting).

2000]

FEDERAL SUMMARY JUDGMENT

the majority opinion "will transform what is meant to provide an
expedited 'summary' procedure into a full-blown paper trial on the
merits." "9Justice Brennan continued in this vein:
It is hard for me to imagine that a responsible counsel, aware
that the judge will be assessing the "quantum" of the evidence he
is presenting, will risk either moving for or responding to a
summary judgment motion without coming forth with all of the
evidence he can muster in support of his client's case. Moreover,
if the judge on motion for summary judgment really is to weigh
the evidence, then in my view grave concerns are raised
concerning the constitutional right of civil litigants to a jury
trial.110
Then-Justice Rehnquist also signed a dissent (joined by Chief Justice
Burger), expressing strong doubts about when (if ever) the majority's
heightened burden of proof would make a difference in summary
judgment adjudication."' The incremental distinction between proof by
a preponderance of evidence and "clear and convincing" evidence
collapses on a summary judgment record, because the key tipping
factors of credibility and inferences from circumstantial evidence belong
to the trier of fact."' After narrating a hypothetical libel case with
seemingly overwhelming evidence favoring defendant, the dissent
concluded that "as long as credibility is exclusively for the jury, it seems
the Court's
analysis would still require this case to be decided by that
13
body.'
The third case, Celotex Corp. v. Catrett,"' departs from the other two
because it involves a straight wrongful death action under District of
Columbia law, free of the complex burdens of proof presented by
antitrust or libel law.' The decision honed in on the procedural issue of
whether a Rule 56 movant must present affirmative evidence "tending
to negate" an element of the non-movant's burden of proof.116 Plaintiff
109. Id. at 266-67 (Brennan, J., dissenting).
110. Id. at 267 (Brennan, J., dissenting).
111. See id. at 268 (Brennan, J., dissenting).
112. See id. at 269 (Rehnquist, J., dissenting).
113. Id. at 270 (Rehnquist, J., dissenting). Justice Brennan likewise spins out a
hypothetical contract case inhis dissent, to similar devastating effect. Id. at 267-68 (Brennan,
J., dissenting).
114. 477 U.S. 317 (1986).
115. See id. at 319.
116. Id. at 319.
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Catrett's suit alleged that her late spouse died from exposure to
asbestos, naming fifteen different corporations as defendants."'
Celotex, one of the defendants, moved for summary judgment on the
ground that plaintiff failed to establish decedents' exposure to its
product "within the jurisdictional limits of [the District] Court.""" The
motion referenced plaintiff's interrogatory answers, in which she failed
to identify witnesses who could testify when decedent would have been
exposed to the company's asbestos products. 9 Catrett responded with
three exhibits-decedent's deposition transcript, a letter from
decedent's former employer, and a letter from an insurance companyindicating that decedent had been exposed to Celotex's product, at least
in Chicago."2 The district court granted the motion on the ground that
plaintiff submitted no admissible evidence which, if believed, would
prove exposure. 2 ' But the court of appeals reversed, interpreting Rule
56 to require as a threshold matter that movant first disprove exposure
affirmatively."
Then-Justice Rehnquist, flipping from his dissenting role in
Anderson, assumed writing duty on the majority opinion in Celotex.
The opinion turned on the majority's assessment that "[o]ne of the
principal purposes of the summary judgment rule is to isolate and
dispose of factually unsupported claims or defenses, and we think it
should be interpreted in a way that allows it to accomplish this
purpose. '"" The majority held that "Rule 56(c) mandates the entry of
summary judgment. . . against a party who fails to make a showing
sufficient to establish the existence of an element essential to that
party's case, and on which that party will bear the burden of proof at
trial.' 24 While noting that movant bears "initial responsibility" for
setting forth the basis of the motion and locating the pertinent sections
of the record in support, that duty does not extend (as the court of
appeals had held) to supplying "affidavits or other similar materials

117. Id.
118. Id. at 319-20.
119. See id.
120. Id. at 320.
121. Id.
122 Id. at 321-22.
123. Id. at 323-24.
124. Id. at 322 (emphasis added). Indeed, movant might prevail despite "mak[ing] no
effort to adduce any evidence, in the form of affidavits or otherwise, to support its motion."
Id. at 321.
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'
negatingthe opponent's claim."'
This last declaration would have sufficed to end the circuit conflict
over the movant's burden of production under Rule 56(e).'1 But the
majority boldly lifted the veil off summary judgment altogether. Rule
56 was not, the Court announced, a poor stepchild of the civil procedure
rules:
Summary judgment procedure is properly regarded not as a
disfavored procedural shortcut, but rather as an integral part of
the Federal Rules as a whole .... Rule 56 must be construed

with due regard not only for the rights of persons asserting claims
and defenses that are adequately based in fact to have those
claims and defenses tried to a jury, but also for the rights of
persons opposing such claims and defenses to demonstrate in the
manner provided by the Rule, prior to trial, that the claims and
defenses have no factual basis."
The Court thus reversed judgment and remanded for further
proceedings." The effect of the majority opinion, though, was muted
slightly by the separate opinion of concurring Justice White. 9 Justice
White's opinion did not join in the hosannas for Rule 56, concentrating
instead (in one economical paragraph) on the quantum of evidence
produced by plaintiff in the case before the Court."' Because it was
uncertain whether the three items of evidence tendered by plaintiff
would defeat the motion, Justice White concluded that the case simply
be remanded to the court of appeals on this point."'
Three of the dissenting justices (Chief Justice Burger and Justices
Brennan and Blackmun) held that Celotex failed to discharge its initial
burden of production in its motion.' They concurred in the majority's
legal holding that a movant need not invariably file affidavits or like
125. Id. at 323 (emphasis in original).
126. Id. at 319.

127. Id. at 327.
128. Id. at 328.
129. Id. at 328-29 (White, J., concurring).
130. Id

131. See id. at 328-29 (White, J., concurring).
132. See id. at 329. A fourth dissenter, Justice Stevens, urged a narrower ground for
affirmance of the court of appeals decision to reverse summary judgment - that the district
court had erroneously decided an issue not presented by the original Rule 56 motion (Le.,
whether plaintiff had suffered exposure to the defendant's product in any jurisdiction outside
of the District of Columbia). Id. at 337-39 (Stevens, J., dissenting).
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evidence, if summary judgment is sought on the absence of proof of an
essential element of the other side's claim. 33 But the movant's burden
(as Justice White also stated) had to be something more than just a
conclusory assertion."
Especially where the moving party was
chargeable with knowledge of plaintiffs' evidence (here, because
plaintiff had already responded to a similar, withdrawn summary
judgment motion), it was not enough to recite just barely the plaintiff's
absence of proof.1 35 "Having chosen to base its motion on the argument
that there was no evidence in the record to support plaintiff's claim,
Celotex was not free to ignore supporting evidence that the record
clearly contained. Rather, Celotex was
required, as an initial matter, to
136
attack the adequacy of this evidence."
Thus we may summarize the lessons of these three decisions as
follows: (1) a plaintiff responding to summary judgment-at least in an
antitrust conspiracy case presenting a legal theory "mak[ing] no
economic sense" -must cast doubt on innocent, lawful explanations of
events in the record (Matsushita); (2) to avoid summary judgment in a
case presenting a "clear and convincing" standard of proof, the nonmovant must show that the record would sustain a verdict in her favor
over the heightened burden (Anderson); and (3) the movant's initial
burden of production under Rule 56(e) does not invariably include
submission of sworn testimony revealing the absence of a genuine issue
of material fact (Celotex).1 39 Although these holdings (except possibly
for Celotex) are facially modest extensions of summary judgment
orthodoxy-in Matsushita and Anderson, based on the peculiar proof
structures of the underlying causes of action-the language of these
opinions infused rapidly into all subsequent Rule 56 decisions.
I close with two observations. First, for all the attention that these
133. Id. at 329 (Brennan, J., dissenting).
134. Id. at 336 (Brennan, J.,
dissenting) and 328 (White, J., concurring).
135. See id. at 335-36 (Brennan, J., dissenting).
136. Id. at 336 (Brennan, J.,
dissenting).
137. 475 U.S. 574 (1986).
138. The scope of Anderson is confined by the rarity of the "clear and convincing"
standard in civil litigation. See, e.g., Price Waterhouse v. Hopkins, 490 U.S. 228, 253 (1988)
(plurality opinion) (explaining that heightened burden of proof is "uncommon, and in fact [is]
ordinarily recognized only when the government seeks to take unusual coercive actionaction more dramatic than entering an award of money damages or other conventional relief
-against an individual"); Kent Sinclair & Patrick Hanes, Summary Judgmen. A Proposalfor
Procedural Reform in the Core Motion Context, 36 WM. & MARY L .REv. 1633, 1665-66
(1995) (Anderson ought to be confined to just such unusual cases).
139. 477 U.S. 317 (1986).
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cases have received from courts and commentators, lower courts were
already moving in the direction of summariness even before they were
announced. Table 4 shows that summary judgment decisions occupied
close to half of the reported appellate decisions in civil cases just before
the Supreme Court's pronouncements. The achievement of MatsushitaCelotex-Anderson, then, may have been less to change the law of
summary judgment than to consolidate a movement already
underway.1' Second, all but drowned out by the 1986 triad was a
decision six years later, Eastman Kodak Co. v. Image Technical Services,
Inc.,"' that reeled in almost as much as Matsushita paid out. In another
antitrust case-a Sherman Act tying claim involving photocopy machine
service contracts, supplies and replacement parts-the district court
granted (and the Ninth Circuit reversed) summary judgment based on a
very modest factual record. 42 The Court's six-justice majority
ascertained a number of genuine issues of material fact, including
whether (1) service and parts are distinct products; (2) there was a tie
between these products; and (3) Kodak had sufficient power in the parts
market to force consumers into tying arrangements. 43 The Court's
brush with the Matsushita decision in the majority Kodak opinion was
most illuminating:
The Court's requirement in Matsushita that the plaintiffs' claims
make economic sense did not introduce a special burden on
plaintiffs facing summary judgment in antitrust cases. The Court
did not hold that if the moving party enunciates any economic
theory supporting its behavior, regardless of its accuracy in
reflecting the actual market, it is entitled to summary judgment.
Matsushita demands only that the nonmoving party's inferences
be reasonable in order to reach the jury, a requirement that was
not invented, but merely articulated, in that decision. If the
plaintiff's theory is economically senseless, no reasonable jury
140. See Sinclair & Hanes, supra note 138, at 1660-61 (noting that prevalence of
summary judgment has fluctuated over past five decades). Incidentally, a keen reader will
also notice that only Justices Marshall and O'Connor concurred in all three majority opinions
(while authoring none of them), detracting from the monolithic cast of these now-mythic
decisions.
141. 504 U.S. 451 (1992). But see Schwarzer & Hirsch, supra note 25, at 6-10 (arguing
that the Kodak case is consistent with the trilogy and does not change respective burdens on
parties on Rule 56 motion).

142. See Kodak; 504 U.S. at 459 (allowing only truncated discovery on the motion for
summary judgment: one set of interrogatories, one set of document requests, and six
depositions).

143. See id. at 461-63.
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could find in its favor, and summary judgment should be
granted."
Thus the Court pulled the stinger out of Matsushita, holding that the
opinion was not intended to ratchet up the summary judgment standard
in antitrust cases, but only to expose occasional instances where
irrational legal theories were unlikely to produce viable factual
disputes.' Yet Kodak is cited with nothing like the frequency of the
trilogy, a sign that the actual holdings in Matsushita, Anderson and
Celotex might have been less important than the ceremonial crowning
they gave to Rule 56.46
3. The Shift in the Summary Judgment Climate-the 1997-98 Sample
While the trilogy may not have initiated the trend toward summary

judgment, those decisions gave quarter to courts seeking to resolve cases
without a trial. They swept clear the lingering influence of such
decisions as Poller v. CBS, Inc.47 and Adickes v. S.H. Kress & Co.'"s
deemed antagonistic to summary disposition. A few intrepid souls on
the federal bench have resisted the drift toward summariness. 49 But as
144. Id. at 468-69 (footnote omitted).
145. See generally Schwartzer & Hirsch, supranote 25.
146. Judge Patricia Wald of the D.C. Circuit described the message of these cases as "go
forth, and grant summary judgment." Wald, supra note 19, at 1926.
147. 368 U.S. 464, 473 (1962) (stating that in antitrust case,"[tlrial by affidavit is no
substitute for trial by jury which so long has been the hallmark of 'even handed justice'" and
"[S]ummary procedures should be used sparingly in complex antitrust litigation when motive
and intent play leading roles, the proof is largely in the hands of the alleged conspirators, and
hostile witnesses thicken the plot").
148. 398 U.S. 144, 153 (1970) (noting that in civil rights case, movant had "burden of
showing the absence of any genuine issue of fact" at trial and movant's burden was to
"foreclose the possibility" of a conspiracy to violate a plaintiff's civil rights).
149. See, e.g., Kampouris v. St. Louis Symphony Soc'y, 210 F.3d 845, 850 (8th Cir. 2000)
(Bennett, J., dissenting) ("The federal courts' daily ritual of trial court grants and appellate
court affirmances of summary judgment in employment discrimination cases across the land is
increasingly troubling to me"); Danzer v. Norden Sys., Inc., 151 F.3d 50, 54 (2d Cir. 1998)
(Calabresi, J.) (holding that summary judgment appropriate only where there is either "a lack
of evidence in support of plaintiff's position... or the evidence must be so overwhelmingly
tilted in one direction that any contrary finding would constitute clear error"); Gallagher v.
Delaney, 139 F.3d 338, 343 (2d Cir. 1998) (Weinstein, J.) ("The dangers of robust use of
summary judgment to clear trial dockets are particularly acute in current sex discrimination
cases"); Nidds v. Schindler Elevator Corp., 113 F.3d 912, 922 (9th Cir. 1996) (Noonan, J.,
dissenting) ("However benevolent the judge's motive [in granting summary judgment], the
judge is denying the litigants their constitutional right to trial by their peers"); Marzano v.
Computer Sci. Corp., Inc., 91 F.3d 497, 509 (3d Cir. 1996) (Sarokin, J.) (because
discriminatory motive is "clearly a factual question" (quoting Chippollini,814 F.2d at 899) in
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this article documents, summary judgment today can hardly be
considered a rare or uncommon affair." ° (The sample of opinions from
1997-98 is also more law-heavy, prolix and detail-minded than the1973
counterparts. Could it be that with the prevalence of such labor-saving
equipment as PCs, the Internet and other on-line legal research, the
temptation to pour more into the opinions overwhelms the judges'
editorial restraint?) In the later sample, Rule 56 decisions predominate
the reported civil cases and Rule 56 is used far more integrally to resolve
claims.
Some opinions have been fairly brazen in their reliance on summary
judgment. In Seshadri v. Kasraian,"' the Seventh Circuit affirmed
summary judgment on a professor's copyright claim against a former
research assistant. Plaintiff Seshadri accused the assistant (Kasraian) of
publishing-under his own name-an article submitted to the Journalof
Applied Physics over which Seshadri claimed sole authorship."
Kasraian, moving for summary judgment, contended that the article was
a joint work that he was licensed to submit for publication. In his
opposition papers, Seshadri filed an affidavit to create an issue of fact
over the authorship of the article, stating that "All of the ideas,
concepts, words, expressions, figures and tables are the work and
expressions of Seshadri."5
Kasralan replied that the affidavit was
incredible in light of the undisputed facts:
* Kasraan and Seshadri previously collaborated on four articles,
each submitted to leading journals, on which Kasraian was listed as the
job bias cases, "summary judgment is in fact rarely appropriate"); Crawford v. Runyon, 37
F.3d 1338,1341 (8th Cir. 1994) (Richard S. Arnold, J.) ("[S]ummary judgment should seldom
be used in employment-discrimination cases"); Thomas v. Newton Int'l Enters., 42 F.3d 1266,
1269 (9th Cir. 1994) (Reinhardt, J.) (indicating that negligence issue of duty of due care
"[g]enerally... inappropriate for resolution at the summary judgment stage"); Willis v.
Roche Biomedical Labs., Inc., 21 F.3d 1368, 1372 (5th Cir. 1994) (Parker, J.) (stating that
"with regard to an issue of negligence.., those questions (ie., of whether the defendant used
reasonable care relative to a task in issue) are in general regarded as being within the special
competence of the jury") (emphasis in original). See also Wald, supra note 19, at 1937-39 (D.C.
Circuit judge decries "unseemly rush to summary judgment"); Judge Morton Denlow,
Summary JudgmenL Boon or Burden, 37 JUDGES J. 26 (1998) (federal magistrate judge
criticizes current summary judgment practice because it wastes resources, imposes delay, and
gives defendants an undue tactical advantage).
150. See Issacharoff & Loewenstein, supra note 69, at 87-94 (reviewing post-Celotex
decisions in the lower courts).
151. 130 F.3d 798 (7th Cir. 1997).

152. Id. at 805.
153. Id. at 804.
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first author."
o Seshadri signed a copyright assignment (later revoked) for the
disputed article that listed both men as authors."
o Seshadri wrote to both Kasraian (on several occasions) and the
Journal of Applied Physics, acknowledging Kasraian's contributions to
the article in some part, including calculations and actual drafting of two
sections.'' 6

The district court granted summary judgment and the Seventh
Circuit affirmed.'
Stating that the case presented "a genuine issue of some
importance," the Seventh Circuit considered whether a court could
resolve-as a matter of law on summary judgment-the authorship of
the article.15 It rejected as an "exaggeration" a formulation of summary
judgment that "testimony cannot be rejected as incredible as a matter of
law (that is, without need for a trial) unless it contains assertions that are
contrary to the laws of nature." '59 Rather, following the logic of
Anderson, the court held that "testimony can and should be rejected
without a trial if, in the circumstances, no reasonable person would
believe it."'6 Therefore, in this case, where Seshadri left a trail of prior
inconsistent admissions about the authorship of the article, he was
required to do more than simply deny Kasraian's participation or assert
sole authorship to obtain a trial. Indeed, facing a record of such
admissions, "if [a party] makes no attempt at explanation, he is stuck
with those statements."1 6' Thus, summary judgment was properly
granted because no reasonable jury could credit Seshadri's alleged nonresponse to Kasraian's charges.
There remains a dividing line between summary judgment and trial
even today. As a Second Circuit decision summarized, on a summary
judgment motion "the court's task is issue identification, not issue
resolution."162 But as we are now about to see, since 1973 the role of

judging in federal courts has gradually accommodated itself to facilitate
154.
155.
156.
157.
158.
159.
160.
161.
162.
249).

See id. at 802.
See id.
See id.
See id. at 805.
Id. at 801.
Id.
Id. at 802.
Id. at 804.
Repp v. Webber, 132 F.3d 882, 890 (2d Cir. 1997) (citing Anderson, 477 U.S. at
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summary judgment. It has become common to evaluate such legal
standards as intent and reasonableness on summary judgment-to
evaluate, on occasion, even issues of credibility-and to default nonmovants under Rule 56.
a. EvaluatingIntent and Reasonablenessas a Matterof Law
In contrast to the 1973 period, judges were far more apt to evaluate
such indeterminate standards as intent and reasonableness as a matter
of law on summary judgment.
The reach of summary judgment, by some commentators' lights, is
especially pernicious in the field of employment discrimination law,
where the ultimate issue in most cases is whether the employer (or,
more pointedly, its agent) intended to discriminate on the basis of a
protected classification (such as race, sex, age or disability).163 In the
1997-98 sample, 78 appeals dealt with this kind of claim.1" Sometimes,
the issues presented on appeal were essentially jurisdictional (such as
whether the employer had enough employees to be covered by the
relevant statute) 16 or limited to an affirmative defense (such as
timing).1 6 Even such limited proceedings can sometimes raise difficult
163. See, eg., Theresa M. Beiner, The Misuse of Summary Judgment in Hostile
Environment Cases, 34 WAKE FOREST L. REV. 71 (1999); Frank J. Cavaliere, The Recent
"Respectability" of Summary Judgments and Directed Verdicts in Intentional Age
Discrimination Cases: ADEA Case Analysis Through the Supreme Court's Summary
Judgment 'Prism," 41 CLEV. ST. L. REV. 103 (1993); Ann C. McGinley, Credulous Courts
and the Tortured Trilogy: The Improper Use of Summary Judgment in Title VII and ADEA
Cases, 34 B.C.L. REv. 203 (1993); Gregory C. Parliman & Jonathan E. Hill, Third Circuit
Law on Summary Judgment in the Area of Employment Discrimination,20 SETON HALL L.
REv. 786 (1990); Jody H. Odell, Comment, Between Pretext Only and Pretext Plus:
UnderstandingSt. Mary's Honor Center v. Hicks and its Application to Summary Judgment,
69 NOTRE DAME L. REv. 1251 (1994).
164. This total does not count other employment-related appeals brought under ERISA,
FELA, FMLA, various federal labor statutes, state law and constitutional claims by public
employees. Including these claims would at least double the number of employment cases.
165. See, e.g., Leistiko v. Stone, 134 F.3d 817, 820 (6th Cir. 1998) (holding a military
position in national guard exempt from Rehabilitation Act); Bloom v. Bexar County, 130
F.3d 722, 724 (5th Cir. 1997) (concluding that plaintiff was not employee of county under
ADA); Lusk v. Foxmeyer Health Corp., 129 F.3d 773,781 (5th Cir. 1997) (holding that parent
holding company and subsidiary are not single "employer" for purposes of ADEA); Weeks v.
Samsung Heavy Indus. Co., 126 F.3d 926, 934-36 (7th Cir. 1997) (noting that national origin
claim barred by treaty); O'Connor v. Davis, 126 F.3d 112, 116 (2d Cir. 1997) (affirming that
student intern not "employee " under Title VII).
166. See Den Hartog v. Wasatch Acad.,129 F.3d 1076, 1089 (10th Cir. 1997) (asserting
that under ADA, employer proved "direct threat" defense as a matter of law); Gitlitz v.
Compagnie Nationale Air Fr., 129 F.3d 554,557-58 (11th Cir. 1997) (considering an employee
who failed to file timely ADEA action); Belhomme v. Widnall, 127 F.3d 1214, 1217 (10th Cir.
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In Lusk v. Foxmeyer Health Corp.,67 an Age

Discrimination in Employment Act ("ADEA") case, the question
presented was whether plaintiff's direct employer (which had fewer than
fifteen employees, below the jurisdictional amount) could be joined with
its parent holding company (NII) as a "single employer."' '
The
plaintiff, in brief, was terminated from his job during a reduction in
force.169 Despite conceding that the definition of "employer" under the
ADEA was deliberately broad and remedial, the Fifth Circuit affirmed
summary judgment on the ground that the two companies were indeed
separate.70 The record established considerable overlap between the
two enterprises, including common management, ownership,
headquarters and even common letterhead and phone numbers. '" But
the court of appeals concurred with the district court that NII played no

role in the actual termination decisions, even though the same three
individuals who plotted out the reduction in force also served in the
holding company's management as well.7 The court concluded that
summary judgment was appropriate in this case because there was no
record evidence that the same three individuals were functioning as NII
management when they plotted and approved the reduction.'
In a fair number of the employment cases, the summary judgment
went to the heart of the employer's alleged discriminatory intent. A few
cases found that plaintiffs failed to prove even a prima facie case of
discrimination.174 A larger number of decisions affirmed summary
1997) (holding that the employee failed to file timely Title VII action).
167. 129 F.3d 773 (5th Cir. 1997).
168. Id. at 775.
169. See id. at 776.
170. See id. at 778.
171. See id. at 777-80.
172- See id. at 780-81.
173. Id. at 780.
174. See, e.g., Cengr v. Fusibond Piping Sys., Inc., 135 F.3d 445, 452 (7th Cir. 1998)
("Because we find that Cengr was not meeting Fusibond's legitimate expectations, we hold
that Cengr has failed to establish a prima facie case of age discrimination"); Bramble v. Am.
Postal Workers Union, AFL-CIO, Providence Local, 135 F.3d 21, 25 (1st Cir. 1998)
(indicating that plaintiff "failed to establish a key element of his prima facie case of disparate
treatment-that 'his work was sufficient to meet his employer's legitimate expectations'");
Ryan v. Grae & Rybicki, P.C., 135 F.3d 867,872 (2d. Cir. 1998) (ADA claim; plaintiff was not
disabled); Turlington v. Atlanta Gas Light Co., 135 F.3d 1428, 1436-37 (11th Cir. 1998)
(explaining that plaintiff could not establish prima facie ADEA case with time-barred
evidence); Gonzalez v. Ingersoll Milling Mach. Co., 133 F.3d 1025, 1035 (7th Cir.1998) (noting
that no prima facie case on discriminatory lay-off or retaliation claims); D'Amico v. City of
New York, 132 F.3d 145, 151-52 (2d Cir. 1998) (discussing that plaintiff not "otherwise
qualified" to serve as firefighter under Rehabilitation Act); Sprague v. Thorn Ams., Inc., 129
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judgment by holding that the plaintiff could not establish discriminatory
175
intent, either directly or indirectly.
In one such case, Keller v. Orix Credit Alliance, Inc.,176 the Third

Circuit affirmed summary judgment in an ADEA case despite evidence
that the plaintiff, a former vice president of the company, was previously
directed by the company's chairman of the board (Daniel Ryan) to hire
one of two young bankers to assume plaintiff's duties "[i]f you are
getting to [sic] old for the job.""n As the dissent pointed out:
First, as CEO of the company, Ryan is clearly a decisionmaker,
and in this case has admitted that he was the principal
decisionmaker in firing Keller. Second, it seems rather obvious
that Ryan's suggestion that Keller may be getting too old to
F.3d 1355, 1362 (10th Cir. 1997) (holding in a Title VII promotion case that alleged position
found not to exist); May v. Shuttle, Inc., 129 F.3d 165, 173 (D.C. Cir. 1997) (indicating that in
an ADEA furlough case plaintiffs failed to show that younger employees similarly situated
were treated better); Coco v. Elmwood Care, Inc., 128 F.3d 1177, 1180 (7th Cir. 1997)
(discussing that ADEA termination case; plaintiff fails to establish that he was performing up
to employer's legitimate expectations); Penny v. United Parcel Serv., 128 F.3d 408, 415-16
(6th Cir. 1997) (stating that plaintiff fails to prove that impairment in walking amounts to a
disability for purposes of ADA).
175. See, ag., Hamilton v. Southwestern Bell Tel. Co., 136 F.3d 1047, 1052 (ADA
termination claim); Karpel v. Inova Health Sys. Servs., 134 F.3d 1222, 1229 (4th Cir. 1998)
(Title VII retaliation claim); Hypes v. First Commerce Corp., 134 F.3d 721, 726 (5th Cir.
1998) (ADA and ADEA termination claims); Rose-Maston v. NME Hosps., Inc., 133 F.3d
1104, 1109 (8th Cir. 1998) (Title VII racial termination case); Ziegler v. Beverly
Enters.-Minn., Inc., 133 F.3d 671, 676 (8th Cir. 1998) (ADEA termination claim); Sherrod v.
Am. Airlines, Inc., 132 F.3d 1112, 1122-23 (5th Cir. 1998) (ADA and ADEA termination
claim); Kariotis v. Navistar Int'l Transp. Corp., 131 F.3d 672, 678-79 (7th Cir. 1997) (ADA
and ADEA termination case); Mararri v. WCI Steel, Inc., 130 F.3d 1180, 1184 (6th Cir. 1997)
(ADA termination case); Keller v. Orix Credit Alliance, Inc., 130 F.3d 1101, 1114 (3d Cir.
1997) (en banc) (ADEA termination case); Beall v. Abbott Laboratories, 130 F.3d 614, 61920 (4th Cir. 1997) (Title VII disciplinary case); Grady v. Affiliated Cent., Inc., 130 F.3d 553,
560 (2d Cir. 1997) (ADEA termination case); Marshall v. Fed. Express Corp., 130 F.3d 1095,
1099-1100 (D.C. Cir. 1997) (ADA promotion claim); Zaben v. Air Prods. & Chemicals, Inc.,
129 F.3d 1453, 1458-59 (11th Cir. 1997) (ADEA termination case); Matthews v.
Commonwealth Edison Co., 128 F.3d 1194, 1197 (7th Cir. 1997) (ADA termination case);
Chiaramonte v. Fashion Bed Group, Inc., 129 F.3d 391, 400 (7th Cir. 1997) (ADEA
termination case); Brown v. Ameritech Corp., 128 F.3d 605, 607-608 (7th Cir. 1997) (section
1981 job reassignment case); Snow v. Ridgeview Med. Ctr., 128 F.3d 1201, 1208 (8th Cir.
1997) (ADEA termination case); Monroe v. Children's Home Ass'n, 128 F.3d 591, 593-94
(7th Cir. 1997) (ADEA termination case); Halperin v. Abacus Tech. Corp., 128 F.3d 191, 202
(4th Cir. 1997); Hennessey v. Good Earth Tools, Inc., 126 F.3d 1107, 1108 (8th Cir. 1997)
(ADEA termination case); Krouse v. Am. Sterilizer Co., 126 F.3d 494, 503-06 (3d Cir. 1997)
(ADEA and ADA claims).
176. 130 F.3d 1101 (3d Cir. 1997).
177. Id. at 1106.
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perform his job properly and that he hire younger bankers could
reflect a discriminatory animus on the basis of age. Such a
comment, if true, is by no means shrouded in ambiguity, and
there is no evidence to suggest that it was stated facetiously. In
addition, the comment was made during a conversation about
Keller's performance. According to Keller, the comment was
made at the meeting in which he was first informed that his

performance was considered unsatisfactory. I believe, therefore,
that a reasonable factfinder could conclude that the comment

was related to the decisionmaking process itself. As the majority
notes, Ryan was critical of Keller's performance at the time this
alleged comment was made. Majority Opinion at 1109-1110.
Since Ryan decided to fire Keller only a few months later, the
age-related comment is probative of the factors considered in
Ryan's decision to terminate Keller." 8
On the other hand, at least twenty-one of the employment
discrimination appeals led to reversal of summary judgment."9 For
178. Id. at 1116 (Lewis, J., dissenting).
179. Witt v. Roadway Express, 136 F.3d 1424, 1429-1430 (10th Cir. 1998) (reversing
summary judgment on limitations defense; court finds genuine issue of material fact
concerning when plaintiff received right-to-sue letter from the EEOC); Matczak v. Frankford
Candy & Chocolate Co., 136 F.3d 933, 939 (3d Cir. 1997) (reversing summary judgment on
ADA claim); Arnold v. United Parcel Serv., Inc., 136 F.3d 854, 866 (1st Cir. 1998) (holding
that genuine issue of material fact presented concerning whether plaintiff is disabled under
ADA standards); Canada v. Union Elec. Co., 135 F.3d 1211, 1216 (8th Cir. 1997) (noting, in
Title VII racial promotion case, that "[p]assing the [oral] test meant an applicant was
qualified for the position, and whether Mr. Canada passed the test is precisely the factual
issue that, in our view, this record presents"); Griffith v. Wal-Mart Stores, Inc., 135 F.3d 376,
383 (6th Cir. 1998) ("Ihe court finds that summary judgment was improperly granted to
Defendant because there are genuine issues of material facts on the issue of whether Plaintiff
was capable of performing the essential functions of his job at Wal-Mart with a reasonable
accommodation at the time in question"); Taylor v. Food World, Inc., 133 F.3d 1419, 1424
(11th Cir. 1998) (writing that under the ADA, "[b]ecause a genuine issue of material fact
exists as to whether [plaintiff] was 'qualified,' summary judgment on this ground is
precluded"); Bledsoe v. Palm Beach County Soil & Water Conservation Dist., 133 F.3d 816,
820 (11th Cir. 1998) (discussing that under the ADA, public employee who allegedly released
cause of action "provided affidavits to the district court stating that the only matters released
were benefits for wage loss available under the workers' compensation law, thus creating an
issue of fact as to what was released"); Rivers-Frison v. Southeast Mo. Cmty. Treatment Ctr.,
133 F.3d 616, 620 (8th Cir. 1998) In Rivers-Frison,a Title VII race discrimination case, the
court wrote the following:
Although a belated attempt to pay for a service taken without permission does not
necessarily discredit this proffered reason for discharge, when combined with
evidence that the Center did not timely disclose its policies regarding personal,
long-distance employee phone calls, it does raise a genuine issue of disputed fact as
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example, in Kneibert v. Thomson Newspapers, Michigan Inc.,80 the

district court granted summary judgment in an ADEA case even in the
teeth of a comment by the plaintiff's new boss that he "did not have use
for a senior editor" and, instead, needed "three young editors" in the
news department."' 1 The Eighth Circuit necessarily reversed, finding the
remark to be direct evidence of discrimination."
Particular fields of anti-discrimination law seemed especially prone
to summary judgment. In the Americans With Disabilities Act
("ADA") field, several cases held as a matter of law that employers
reasonably accommodated disabled employees or that proposed
to whether this reason, too, is unworthy of belief.
I& See also Davidson v. Midelfort Clinic, Ltd., 133 F.3d 499, 510 (7th Cir. 1998) (explaining
that under the ADA, "[g]ranting Davidson the benefit of the favorable inferences to which
she is entitled at this stage of the litigation, we believe that she has presented enough
evidence to raise a question of fact as to whether or not she has a 'record' of an impairment
that would qualify as a disability"); Am. Airlines, Inc. v. Cardoza-Rodriguez, 133 F.3d 111,
125 (1st Cir. 1998) (holding release may be invalid under new ADEA rule); Kempcke v.
Monsanto Co., 132 F.3d 442,447 (8th Cir. 1998) ("[W]e conclude on the record before us that
Kempcke presented sufficient evidence to avoid summary judgment dismissing his age
discrimination claim"); Hunter-Boykin v. George Washington Univ., 132 F.3d 77, 84 (D.C.
Cir. 1998) (reversing summary judgment on interpretation of tolling agreement for filing of
charge with EEOC; "[w]e conclude that a reasonable juror could readily interpret the parties'
tolling agreement in the manner suggested by Hunter-Boykin"); Stem v. Trs. of Columbia
Univ. of New York, 131 F.3d 305, 314 (2d Cir. 1997) (concluding "that there were genuine
issues of fact to be tried as to whether the University's explanation that it hired Puleo only
because he was better than Stem was true, and whether the University refused to give serious
consideration to Stem's candidacy because he was not of Hispanic origin"); Evans v. McClain
of Georgia, Inc., 131 F.3d 957, 965 (11th Cir. 1997) (holding that employee presented
sufficient evidence to avoid summary judgment on race discriminatory discharge claim);
Messer v. Meno, 130 F.3d 130, 139 (5th Cir. 1997 ) (discussing in a reverse racial
discrimination claim that fact issues remain about whether employee was discriminated
against in specific agency employment decisions as result of affirmative action plan); Poole v.
Country Club of Columbus, Inc., 129 F.3d 551, 553-54 (11th Cir. 1997) (discussing genuine
issue of material fact on whether plaintiff was constructively discharged); Kneibert v.
Thomson Newspapers, Michigan Inc., 129 F.3d 444, 455-56 (8th Cir. 1997) (reversing
summary judgment partially on ground that plaintiff presented direct evidence of age
discrimination and retaliation); Preda v. Nissho Iwai Am. Corp., 128 F.3d 789, 791 (2d Cir.
1997) (finding a genuine issue of material fact whether plaintiff suffered adverse employment
action when duties were changed); Tinker v. Sears, Roebuck & Co., 127 F.3d 519, 523 (6th
Cir. 1997) (discussing that contradiction between affidavit and deposition creates genuine
issue of material fact in ADEA case regarding reasons for termination); Saksenasingh v.
Sec'y of Educ., 126 F.3d 347, 350 (D.C. Cir. 1997) (remanding for determination about
whether defendant breached settlement agreement in Title VII case); Harris v. Sec'y, U.S.
Dept. of Veterans Affairs, 126 F.3d 339, 344-45 (D.C. Cir. 1997) (reversing summary
judgment on limitations defense).
180. 129 F.3d 444 (8th Cir. 1997).
181 Id. at 452.

182. See id.
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accommodations for disabled employees were unreasonable." Also, in
sex harassment cases, courts ruled on whether alleged incidents of sex
harassment were sufficiently "severe or pervasive" to set before a finder
of fact,' 84 even though such an indeterminate standard would be for the
jury.
Another field where summary judgment emerged as a critical stage
of litigation is the defense of official immunity in private damage suits
against government officials. In a trilogy of decisions-Mitchell v.
85 Johnson v. Jones,"
8 and Behrens v. Pelletier'---theSupreme
Forsyth,1

Court endorsed (under the collateral order doctrine) direct appeals of
denials of summary judgment based on qualified (or, less often,
absolute) immunity. Under this line of case law, officials are qualifiedly
immune from damage suits for unconstitutional acts if their behavior at
the time was objectively reasonable under the clearly-established,
prevailing law.'" Of course, even on appeal courts would not be
permitted to find facts if the record is in dispute, and thus the courts of
appeals have no jurisdiction to resolve factual disputes under these
decisions - only legal issues." But there are a number of cases in the
sample where district court denials of summary judgment, on the ground

183. See, e.g., Gaul v. Lucent Techs., Inc., 134 F.3d 576, 581 (3d Cir. 1998) (transferring
plaintiff away from selected co-workers not a reasonable accommodation for depression);
Evans v. Fed. Express Corp., 133 F.3d 137, 139-40 (1st Cir. 1998) (furnishing employee with
drug treatment not a reasonable accommodation); Kralik v. Durbin, 130 F.3d 76, 81-83 (3d
Cir. 1997) (altering assignments in violation of collectively bargained seniority rules not a
reasonable accommodation); Smith v. Ameritech, 129 F.3d 857, 867-68 (6th Cir. 1997)
(relocating employee at home was not objectively a reasonable accommodation); Summers v.
A. Teichert & Son, Inc., 127 F.3d 1150, 1154 (9th Cir. 1997) (explaining that plaintiff's
proposed accommodation would have violated collective bargaining agreement).
184. "Severe or pervasive" was the standard set by MeritorSavings Bank, the pioneering
Supreme Court decision in this area. Meritor Say. Bank, FSB v. Vinson, 477 U.S. 57, 67
(1986). See, e.g., Drake v. Minn. Mining & Mfg. Co., 134 F.3d 878, 885 (7th Cir. 1998) ("[T]he
single statement made by Glancy to Mr. Drake does not establish an inference of a hostile
environment"); McConathy v. Dr. Pepper/Seven Up Corp., 131 F.3d 558, 563-64 (5th Cir.
1998) (indicating that alleged harassment on basis of disability, while "insensitive and rude,"
was not severe or pervasive); Beall v. Abbott Labs., 130 F.3d 614, 620-21 (4th Cir. 1997)
(holding that single incident of yelling, while "unpleasant and sometimes cruel," was not
severe or pervasive); Sprague v. Thorn Ams., Inc., 129 F.3d 1355, 1365-66 (10th Cir. 1997)
(finding that five incidents of remarks by co-worker over sixteen months was insufficient);
Beiner, supra note 163, at 101-19 (detecting pattern of such decisions from 1987-1998).
185. 472 U.S. 511 (1985).
186. 515 U.S. 304 (1995).
187. 516 U.S. 299 (1996).
188. Anderson v. Creighton, 483 U.S. 635,638-41 (1987).
189. Johnson, 515 U.S. at 316-17.
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that there existed material issues of fact, are reversed on appeal.' 9° And
in some instances, at this stage, the courts of appeals may be sweeping
1
genuine issues of material fact under the rug.'9 In Colston v. Barnhart,
a panel of Fifth Circuit judges reversed denial of summary judgment on
a qualified immunity defense, raised by a Texas state trooper in an
excessive force case. The panel held that based on the summary
judgment record, the trooper's use of deadly force in a traffic stop was
objectively reasonable." But Judge DeMoss dissented, criticizing the
majority for drawing inferences in favor of the motion when he wrote
the following:
The majority attempts to establish appellate jurisdiction by
assuming away the disputed issues of material fact found by the
district court. Specifically, the majority purports to accept
Colston's factual allegations as true. It then turns to the question
of the objective reasonableness inquiry, which our Court has
acknowledged to be a question of law that may be decided by a
judge in the absence of any dispute over material facts. But the
majority then goes astray, drawing inferences in the wrong
direction and viewing the record in the light most favorable to
Barnhart."
b. Reviewing Credibility on Summary Judgment.

Courts have begun gingerly to approach credibility issues on
summary judgment as well. In contrast to the 1973-era cases noted
above, a plaintiff takes a substantial risk by relying on his or her own
190. Tangwall v. Stuckey, 135 F.3d 510, 520-21 (7th Cir. 1998); Hare v. City of Corinth,
135 F.3d 320,329 (5th Cir. 1998); Mencer v. Hammonds, 134 F.3d 1066, 1071 (11th Cir. 1998);
Mays v. City of Dayton, 134 F.3d 809, 816-817 (6th Cir. 1998); Badia v. City of Miami, 133
F.3d 1443, 1445 (11th Cir. 1998); Braddy v. Fl. Dept. of Labor & Employment Sec., 133 F.3d
797, 802 (11th Cir. 1998); Jones v. Collins, 132 F.3d 1048, 1054-1055 (5th Cir. 1998); Wren v.
Towe, 130 F.3d 1154, 1159-60 (5th Cir. 1997); Pelletier v. Fed. Home Loan Bank, 130 F.3d
429,431-32 (9th Cir. 1997); Cope v. Heltsley, 128 F.3d 452,460 (6th Cir. 1997).
191. See, eg., Rish v. Johnson, 131 F.3d 1092, 1101 (4th Cir. 1997) (Murnaghan, J.,
dissenting) ("A district court, however, is much better suited than a circuit court is in
determining whether there are disputed issues of material fact sufficient for trial"); Hart v.
O'Brien, 127 F.3d 424,454 (5th Cir. 1997) (Benavides, J., concurring in part and dissenting in
part) ("The majority's analysis of the immunity claims of these three defendants, moreover, is
entirely predicated on its initial and extra-jurisdictional finding that O'Brien and Starnes did
not violate Hart's Fourth Amendment rights by knowingly or recklessly including false
statements in the probable cause affidavit").
192. 130 F.3d 96 (5th Cir. 1997).
193. Id. at 97.
194. l at 102 (DeMoss, J., dissenting) (citation omitted).
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affidavit to ward off summary judgment. In the opinion of one Seventh
Circuit panel, affirming summary judgment in an employment
discrimination case, "a plaintiff's own uncorroborated testimony is
insufficient to defeat a motion for summary judgment." 95 The unspoken
assumption is that without corroboration, a party's own affidavit lacks
sufficient credibility to survive a summary judgment motion.
One example, well known in the employment discrimination field, is
the "same actor" inference-that a manager who hires a minority
employee is not likely to have a discriminatory motive when deciding
later to terminate the same employee. In Grady v. Affiliated Central,
Inc.,"9 the Second Circuit echoed this approach when it affirmed
summary judgment in an age discrimination case: "[Manager] Bacolas,
who caused Grady to be fired, was the very person who had hired her
just eight days earlier. '"" The Eighth Circuit, among other courts, has
held that the presence of "same actor" facts presents a "strong
inference" of non-discrimination, ' even though this amounts to drawing
an inference contrary to the non-movant.
The Supreme Court's apparent toughening of the standards for
admissibility of expert witnesses, by which the judge evaluates the
reliability of proffered expert testimony, also contributed to summary
judgment during this period.
In Daubert v. Merrell Dow
Pharmaceuticals,Inc.," the Court urged district courts to assume the
role of "gatekeeper" to exclude irrelevant or unreliable expert
testimony under Federal Rule of Evidence 702. In particular, the Court
suggested (in reviewing scientific testimony) that district courts look at
four pertinent factors: whether the expert's methodology has been
tested, its error rate, peer review of the methodology and general
acceptance in the relevant scientific community.2 In 1999, the Supreme
Court affirmed that the Rule 702 "gatekeeper" function applied to nonscientific expert testimony as well, while allowing that different tests for
reliability would probably be appropriate."° One now finds decisions
195. Weeks v. Samsung Heavy Indus. Co., Ltd., 126 F.3d 926, 939 (7th Cir. 1997).
196. 130 F.3d 553 (2d Cir. 1997).
197. Id. at 561.
198. See, e.g., Herr v. Airborne Freight Corp., 130 F.3d 359, 362-63 (8th Cir. 1997)
("There is a strong inference that discrimination was not a motivating factor if the same
person hired and fired the plaintiff within a relatively short period of time") (citing additional
authority).
199. 509 U.S. 579 (1993).
200. Id. at 593-94.
201. Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137 (1999).
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affirming summary judgment after a district court exercised discretion to
exclude one or more of the plaintiffs' experts, and thereby excise their
One also finds
testimony from the summary judgment record.'
occasional decisions reversing summary judgment entered on Daubert
grounds.'
Sometimes, credibility decisions are made under cover of the
"judicial estoppel" or "sham affidavit" rule, in situations where an
affidavit submitted in opposition to summary judgment is found to
contradict the afflant's prior deposition testimony. 4 This circumstance
allows-or, by some lights, requires-a court to disregard the non-

This rule is
conforming affidavit in deciding summary judgment.'
avowedly motivated by two considerations: that the prior sworn
testimony estops subsequent attempts to change a witness's story, and
that a party should be allowed to rely on adversary testimony developed
under cross-examination. 206 The rule gained common currency in the
recent period. In the Seshadri case, the Seventh Circuit went a step
202. See ag., Target Mkt. Publ'g, Inc. v. ADVO, Inc., 136 F.3d 1139, 1143 (7th Cir.
1998) (appraiser's report properly excluded, despite lack of clarity in record; "[a]lIthough we
would have preferred that the district court make its decision to exclude the... report more
explicit, we conclude that it did in fact make that decision"); Cabrera v. Cordis Corp., 134
F.3d 1418, 1420-23 (9th Cir. 1998) (district court excludes four witnesses in products case);
Nat'l Bank of Commerce v. Dow Chemical Co., 133 F.3d 1132, 1132 (8th Cir. 1998)
("Although we may not agree with the district court's analysis of Daubertin every detail, we
find no abuse of discretion"); Askanase v. Fatjo, 130 F.3d 657, 673 (5th Cir. 1997) (excluding
experts on grounds that their testimony was too "tentative and preliminary" to overcome
summary judgment); Dancy v. Hyster Co., 127 F.3d 649, 652-54 (8th Cir. 1997) (finding that,
in diversity product liability case, once plaintiff's expert was removed summary judgment was
proper on all claims).
203. See, eg., Binakonsky v. Ford Motor Co., 133 F.3d 281, 290 (4th Cir. 1998)
(excluding coroner who was fact witness in products case was erroneous on Daubertgrounds);
Kannankeril v. Terminix Int'l, Inc., 128 F.3d 802, 807-10 (3d Cir. 1997) (exclusion of medical
expert in products case erroneous; summary judgment reversed).
204. See Duane, supra note 69, at 1595-1603.
205. The Supreme Court has yet to give its endorsement to this rule, and expressly left
the issue open in Cleveland v. Policy Mgmt. Sys. Corp., 526 U.S. 795 (1999), as discussed
below. Articles criticizing this rule include Duane, supra note 69, at 1595-1611, and Michael
Holley, Making CredibilityDeterminationsat Summary Judgment"How Judges Broaden Their
Discretion While "Playingby the Rules," 20 WHrITER L. REv. 865 (1999).
206. See Duane, supranote 69, at 1595-1603.
207. See eg., Sports Racing Servs., Inc. v. Sports Car Club of America, Inc., 131 F.3d
874, 893 (10th Cir. 1997) (affirming district court decision "that [party's] affidavit contradicted
[his] deposition testimony and was a sham intended to fabricate a disputed factual issue");
Halperin v. Abacus Tech. Corp.,128 F-3d 191, 198 (4th Cir. 1997) (refusing to consider
affidavit stating that plaintiff was ready to return to work on January 5, 1995, when prior
deposition testimony stated he would not be able to return for five months); Penny v. United
Parcel Serv., 128 F.3d 408, 415 (6th Cir. 1997) ("[w]e do not consider this affidavit, however,
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further and extended an analogous rule to disregard a party affidavit
that allegedly contradicted unsworn party admissions.'
There is a notable imbalance in this rule as presently applied. First,
contradictions in testimony by a movant would appear merely to create
a disputed issue of fact,2 9 while arguable contradictions by a non-movant
(almost always a plaintiff) may spell death for her cause of action.
Second, from my own experience it fosters gamesmanship in the
discovery process, encouraging defense attorneys to ask "gotcha"-type
questions solely to extract admissions for summary judgment. Third,
where there is room for doubt about whether deposition testimony
actually contradicts a later affidavit, courts have occasionally weighed
this inference against the non-movant. In Unterreinerv. Volkswagen of
America, Inc., (decided outside the sample period), the panel divided
over whether the plaintiff identified a disputed fact about whether a
legal notice was posted at his workplace (as required by the ADEA).
The plaintiff testified affirmatively that no notice was posted, which
would arguably have tolled his obligation to file a discrimination charge
with the EEOC.211 But at his deposition, he testified that he "didn't look
that often 212 at the bulletin board, maybe four or five times total. The
defendant testified that the legal notice was posted.21 ' The panel
majority held that plaintiff's deposition testimony contradicted his
affidavit and failed to present a genuine issue. 24" But the dissent
demurred:
Appellate judges are not factfinders. My colleagues today have
nonetheless assumed that role and declared Unterreiner the loser
of what essentially is a swearing match, his memory too flawed in
their estimation to merit credence. I must respectfully dissent
because a party cannot create a genuine issue of material fact by filing an affidavit, after a
motion for summary judgment has been made, that essentially contradicts his earlier
deposition testimony"); Simon v. Safelite Glass Corp., 128 F.3d 68, 72-74 (2d Cir. 1997)
(finding that plaintiff's affidavit submitted in ADA case was inconsistent with plaintiffs
declaration under oath to SSA that he was unable to work).
208. Seshadri v. Kasraian, 130 F.3d 798,801-02(7th Cir. 1997).
209. See Dean v. Motel 6, 134 F.3d 1269, 1273 (6th Cir. 1998) (indicating that
contradiction between affidavit and deposition warrants evidentiary hearing); Tinker v. Sears,
Roebuck & Co., 127 F.3d 519, 523 (6th Cir. 1997) (contradiction between affidavit and
affidavit creates genuine issue of material fact).
210. 8 F.3d 1206 (7th Cir. 1993).
211. Id. at 1210.
212. Id.
213. Id.
214. Id. at 1211-12.
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because the majority's decision denies Unterreiner the
reasonable inferences to which he is entitled on a motion for
summary judgment and because I believe it sows confusion as to
the personal knowledge requirement of Fed. R. Evid. 602.215
As we shall see in Section III, the Supreme Court's 1999 decision in
Cleveland v. Policy Management Systems Corp."'6 may well change the
landscape in the judicial estoppel field.
c. Resort to ProceduralDefault
In the 1973 period, courts were patient with non-movants, denying
summary judgment even in the face of a weak response. In the more
recent sample, we see only occasional glimmers of such forgiveness."'
More often, procedural violations and defaults were cited by courts to
preclude some or all of the non-movant's opposition to summary
judgment.21
As the Seventh Circuit stated, under the current summary judgment
regime, the non-movant "cannot sit back and insist that the defendant
negate all possibilities ... a plaintiff must prove, and not just assert, his
215. Id.
at 1213-14 (Rovner, J., dissenting) (citations and footnote omitted).
216. 526 U.S. 795 (1999). See infra Section II and accompanying notes 292-96.
217. See, e.g., Canada v. Union Elec. Co., 135 F.3d 1211, 1213 (8th Cir. 1998) ("[P]laintiff
did not file any opposition to defendant's motion for summary judgment, but we believe,
nevertheless, that the District Court was correct in not treating this non-response as itself
sufficient to dispose of the motion"); Johnson v. Meltzer, 134 F.3d 1393, 1399 (9th Cir. 1998)
(concluding, in prisoner case, informal pro se response brief deemed "affidavit" for purposes
of rebutting summary judgment); Tenbarge v. Ames Taping Tool Sys., Inc., 128 F.3d 656, 658
(8th Cir. 1997) (ruling that district court erred in relying on expert deposition in tort case,
because movant failed to identify that transcript in its papers); FDIC v. Bender, 127 F.3d 58,
66 (D.C. Cir. 1997) (holding that unclear challenge to FDIC's entitlement to attorney fees
under District of Columbia law nonetheless sufficient to preserve objection for appeal). In
one case, the D.C. Circuit reversed summary judgment on a limitations defense because the
defendant failed to plead limitation in its answer, but left open the door for the district court
to allow defendant to amend its answer on remand. See Harris v. Sec'y, U.S. Dept. of
Veterans Affairs, 126 F.3d 339,344-45 (D.C. Cir. 1997).
218. See e.g., Gonzalez v. Ingersoll Milling Mach. Co., 133 F.3d 1025, 1030 (7th Cir.
1998) (writing that district court did not abuse discretion by denying plaintiff leave to file
untimely response to summary judgment motion); Smith v. Severn, 129 F.3d 419, 424-25 (7th
Cir. 1997) (holding that district judge did not abuse discretion in vacating magistrate's order
granting plaintiff leave to file responsive pleadings to the summary judgment motion); Dade
v. Sherwin-Williams Co., 128 F.3d 1135, 1139-40 (7th Cir. 1997) (enforcing "strict compliance"
with local district court rule requiring party opposing summary judgment to respond in detail
to movant's statement of material facts); Sears, Roebuck & Co. v. Goldstone & Sudalter, 128
F.3d 10,18 n.17 (1st Cir. 1997) (striking affidavit as sanction for failing to disclose person with
knowledge under Fed. R. Civ. P. 26(a)).
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'
This approach was enforced with special rigor in the sample
case."219

cases. In the sample, one sees instances where affidavits are stricken or
disregarded on grounds of relevance or lack of personal knowledge,
Summary judgments were also
which was not the case in 1973.'
granted and affirmed in cases before plaintiffs completed their
discovery."' In contrast, errors and omissions by moving parties were
generally excused.' " As the First Circuit put it:
219. Monroe v. Children's Home Ass'n, 128 F.3d 591,593 (7th Cir. 1997).
220. See, e.g., Drake v. Minn. Mining & Mfg. Co., 134 F.3d 878 (7th Cir. 1998) (affirming
exclusion of plaintiff's affidavits as conclusory and lacking personal knowledge); Marshall v.
E. Carroll Parish Hosp., 134 F.3d 319, 324 (5th Cir. 1998) (striking affidavit of nurse in
Emergency Medical Treatment and Active Labor Act case on grounds that it was speculative
and lacking in personal knowledge); U.S. Structures, Inc. v. J.P. Structures, Inc., 130 F.3d
1185, 1189 (6th Cir. 1997) (excluding testimony on summary judgment deemed irrelevant or
found to be hearsay); Sears, Roebuck & Co. v. Goldstone & Sudalter, 128 F.3d 10, 18 (1st Cir.
1997) (rejecting, in suit over collection of legal fees of $833,409, affidavit of deceased
attorney's law partner-based on his own review of the files--on basis of lack of personal
knowledge).
221. C.B. Trucking, Inc. v. Waste Mgmt., Inc., 137 F.3d 41, 44-45 (1st Cir. 1998) (ruling
that district court did not abuse discretion in denying Rule 56(f) relief to permit additional
discovery); Lewis v. ACB Business Servs., Inc., 135 F.3d 389, 409 (6th Cir. 1998) (affirming
denial of plaintiff's Rule 56(f) motion); Springfield Terminal Ry. Co. v. Canadian Pac. Ltd.,
133 F.3d 103, 109 (1st Cir. 1997) (noting that plaintiff failed to file Rule 56(f) affidavit;
"failure to resort to such first aid will ordinarily bar belated aid" on appeal); Taylor v.
F.D.I.C., 132 F.3d 753, 765 (D.C. Cir. 1997) (denying discovery on converted Rule 12(b)(6)
dismissal motion); Dulany v. Carnahan, 132 F.3d 1234, 1238 (8th Cir. 1997) (affirming
summary judgment despite incomplete discovery; plaintiff failed to file Rule 56(f) motion);
Grady v. Affiliated Cent., Inc., 130 F.3d 553, 561 (2d Cir. 1997) (granting summary judgment
without allowing plaintiff to complete discovery was not abuse of discretion); Pippinger v.
Rubin, 129 F.3d 519, 534-35 (10th Cir. 1997) (allowing plaintiff just three months to depose
adverse witnesses). But see Americable Int'l, Inc. v. Dept. of the Navy, 129 F.3d 1271, 1274
(D.C. Cir. 1997) (granting summary judgment before giving plaintiff an opportunity to
complete discovery was error by district court).
222. See, e.g., Glass v. Kemper Corp., 133 F.3d 999, 1004 (7th Cir. 1998) (indicating that
although defendant in contract case failed to focus on formation issues, court of appeals could
affirm summary judgment on these grounds where the issue was preserved in the appendix to
defendant's brief and discussed at oral argument); McConathy v. Dr. Pepper/Seven Up Corp.,
131 F.3d 558, 561 (5th Cir. 1998) (considering judicial estoppel on summary judgment even
though defendant did not plead defense in answer); Grady v. Affiliated Cent., Inc., 130 F.3d
553, 560 (2d Cir. 1997) ("[S]ummary judgment dismissing the complaint in the present case
was proper, although we note that in some instances the district court may not have viewed
the evidence in the light most favorable to Grady"); Sprague v. Thorn Ams., Inc., 129 F.3d
1355, 1361 (10th Cir. 1997) (failing to specifically seek summary judgment on Title VII
promotion claim excused where motion in substance covered same factual issues under Equal
Pay Act and plaintiff did not object below); Exxon Corp. v. St. Paul Fire & Marine Ins. Co.,
129 F.3d 781, 786 (5th Cir. 1997) (granting of summary judgment sua sponte because
defendant failed to move under Rule 56); May v. Shuttle, Inc., 129 F.3d 165, 172 (D.C. Cir.
1997) (granting summary judgment in ERISA case over plaintiffs' objection that defendant
failed to produce relevant plan documents in discovery). But see Vitello v. Ambrogio, 130
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[A] motion for summary judgment thrusts into possible question
any fatal factual deficiency, whether or not it is then at the
forefront of controversy. A non-movant must live with the
double standard that, while a loser at the fact finding stage
cannot raise new issues to secure reversal, 'A party may defend a
judgment in its favor on any legitimate ground without appealing
from the judgment on that issue.'223
Thus, non-movants must respond to any potential fact issue, on pain
of waiver.
Such rough handling of non-movants facilitates summariness by
shifting substantial responsibility onto a party who wants a trial to prove
the merits in advance. In Sports Racing Services, Inc. v. Sports Car Club
of America, Inc.,224 the Tenth Circuit affirmed summary judgment on a
claim brought under an Indiana franchise statute, but on a ground not
briefed by the moving party (that the plaintiff failed to show that it was
in the business of selling gasoline or oil).' Plaintiff contended that
there was no record on this point precisely because defendant did not
take issue with it on summary judgment, but the district court (relying
on one sentence in the defendant's brief) raised the issue sua sponte.'
"Though we find this a close question," the panel held, "we conclude
that [plaintiff] had adequate notice that it should have produced any
relevant evidence it had showing it sold gasoline or oil.I' m Yet
conventionally, such close cases ought to go to juries, not the ashcan.
One of the exceptional cases, where summary judgment was reversed on
the ground that plaintiff had not had sufficient opportunity to conduct
discovery, was Foster v. Delo.'
There, the circumstances were
unsettling: a prisoner, who alleged racial discrimination in commissary
privileges (and proceeding pro se), averred that he could not obtain
F.3d 59, 60 (2d Cir. 1997) (granting of summary judgment sua sponte was erroneous because
defendant made no motion for summary judgment, "it
is not clear that the material facts are
undisputed"); Tenbarge v. Ames Taping Tool Sys., Inc., 128 F.3d 656, 658 (8th Cir. 1997)
(noting that because defendant failed to identify expert testimony in its papers, district court
could not consider that testimony).
223. Springfield Terminal Ry. Co. v. Canadian Pac. Ltd., 133 F.3d 103, 107 (1st Cir.
1997) (quoting United States v. Massachusetts Inst. of Tech., 129 F.3d 681, 686 (1st Cir.

1997)).
224. 131 F.3d 874 (10th Cir. 1997).

225. See id. at 892-93.
226. See id. at 892.
227. Id.
228. 130 F.3d 307 (8th Cir. 1997).
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other prisoner's affidavits in opposition to summary judgment "because
9 On the other hand, even
they feared retaliation from prison officials. ,,2
the plaintiff's own affidavit stated several specific instances of racial
discrimination m Summary judgment, the Eighth Circuit panel held,
was erroneously granted in this case."
d. JudicialTensions in the Summary Judgment Process.
A couple of unsettling facts emerged in the later sample of cases.
One was an unexpected rate of reversals reflected in the published
decisions-over one-third of the reported cases (167 appeals, or 35.5%)
in the sample. 2 I make no claims that this number is final, of course;
one would also have to look at unpublished opinions and summary
dispositions to get to the actual reversal rate, which is no doubt a good
deal lower. Still, the sheer number of such decisions should humble
anyone who believes that district court judges can routinely pick out the
cases worthy of trial or deserving of summary judgment. How many
more erroneous summary judgments never got to an appeal because
clients ran out of money or patience can never be known. Second, the
sample reflected thirteen more cases affirming summary judgment that
drew a dissent, in which the dissenting judge argued that he or she
located genuine issues of material fact in the record (that is, not simply a
difference of opinion about the governing law). 3 Considering that the
229. Id. at 308.
230. See id.
231. Id For an unexpected twist, see Oluwa v. Gomez, 133 F.3d 1237, 1238-39 (9th Cir.
1998) (ruling, in prisoner case, that summary judgment for plaintiffwas erroneously granted
where prison officials were not given sufficient opportunity or notice to investigate plaintiff's
free exercise claim).
232. For purposes of counting up reversals, I included partial reversals. I excluded cases
that affirmed summary judgment but reversed ancillary fee, cost or sanction rulings. I also
excluded cases in the qualified immunity area where summary judgment was denied below,
an interlocutory appeal was taken under Mitchell v. Forsyth, 472 U.S. 511,526-527 (1985) and
the denial was reversed.
233. See, e.g., Smith v. Thornburg, 136 F.3d 1070, 1078 (6th Cir. 1998) (Clay, J.,
dissenting) ("I respectfully dissent from the Court's opinion inasmuch as the majority's
account of the facts disregards significant aspects of the record and de-emphasizes the
egregious conduct of the defendant officers"); Hepper v. Adams County, 133 F.3d 1094, 1097
(8th Cir. 1998) (Bright, J., dissenting) (interpreting general release of liability as applied to
auto accident, dissenting judge "would remand this case to the district court to permit Hepper
to amend his complaint in order to seek reformation of the release agreement to show the
true intent of the parties"); Dulany v. Carnahan, 132 F.3d 1234, 1245 (8th Cir. 1997) (Richard
S. Arnold, J., dissenting in part) ("If one has a serious heart condition, suffers intense chest
pains, and collapses, it seems to me that a trier of fact could reasonably find that withholding
attention from a physician for a week amounts to deliberate indifference to a serious medical
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standard for summary judgment is whether there exists a genuine issue
of material fact for a reasonable jury or judge to decide, it is anomalous
that the majority judges in these cases apparently regard their dissenting
colleagues' views as irrational.

II. DUE PROCESS AND SEVENTH AMENDMENT

CONSIDERATIONS

Now suppose there was no Rule 56, and courts were allowed by
common law to enter dismissals solely because one side lacked a
"fighting chance"2m at trial. What would our Constitution say about
this? Applying settled Fifth and Seventh Amendment standards, we
would find that the Constitution demands standards fairly resembling
need"); Rish v. Johnson, 131 F.3d 1092, 1105 (4th Cir. 1997) (Murnaghan, J., dissenting)
("[T]he foregoing evidence suffices to establish a genuine issue of material fact regarding
whether the defendants had actual knowledge of a substantial risk of serious harm when
inmate orderlies were exposed to other inmates [sic] blood, and perhaps when they were
exposed to feces, urine and saliva, without gloves or other protective equipment"); Keller v.
Orix Credit Alliance, Inc., 130 F.3d 1101, 1122 (3d Cir. 1997) (en banc) (Lewis, J., joined by
Mansmann and McKee, J.J., dissenting) ("I believe that there is sufficient direct and indirect
evidence of discrimination for Keller's ADEA and NJLAD claims to survive summary
judgment"); Colston v. Barnhart, 130 F.3d 96, 103 (5th Cir. 1997) (DeMoss, J., dissenting)
("The district court's ruling that there are disputed facts material to determining the objective
reasonableness of Barnhart's conduct should preclude appellate review of Colston's assertion
of qualified immunity at this stage of the proceedings"); Kneibert v. Thomson Newspapers,
Mich. Inc., 129 F.3d 444, 456 (8th Cir. 1997) (Morris Sheppard Arnold, J., dissenting in part)
("Thomson claimed that Mr. Kneibert was discharged for poor job performance, but there is
plenty of evidence in this record from which a reasonable person could conclude that he was
indeed performing his job satisfactorily"); Roe v. Humke,128 F.3d 1213, 1218 (8th Cir. 1997)
(Richard S. Arnold, J., dissenting) (stating, in dissenting opinion, that "[tihis is a close case,
and the Court's opinion is well argued, but I believe the facts in this record, when viewed in
the light most favorable to the plaintiff (the party opposing summary judgment), would justify
a rational jury in finding that the defendant Humke acted under color of state law"); Sharrar
v. Felsing, 128 F.3d 810, 832 (3d Cir. 1997) (Pollak, J., dissenting in part) (writing, in section
1983 excessive force case, that " I believe that a fact-finder could, on the evidence before the
district court, reasonably conclude that the police officers crossed the line"); Danylchuk v.
Des Moines Register & Tribune Co., 128 F.3d 653,655 (8th Cir. 1997) (Heaney, J., dissenting)
(ruling that, in duty of fair representation case against union, "I would remand to the district
court with instructions to hold a hearing to determine whether the company in fact issued an
ultimatum to the union or whether the union abandoned Danylchuk's grievence for no good
reason"); Kreuzer v. Brown, 128 F.3d 359, 368 (8th Cir. 1997) (Moore, J., dissenting)
(concluding "that Kreuzer has presented sufficient evidence to show that political reasons
played such a substantial or motivating role in the decision to terminate her, that the
requirements for a prima facie case were established"); In re Circle K Corp, 127 F.3d 904, 911
(9th Cir. 1997) (Rymer, J., dissenting in part) ("there are disputes of fact about who was in
default and where"); Washington v. Summerville, 127 F.3d 552, 560 (7th Cir. 1997) (Rovner,
J., dissenting in part) (considering a malicious prosecution claim under section 1983).
234. The Seventh Circuit unashamedly maintains that, as a practical matter, the
summary judgment test is "whether the nonmovant has a fighting chance at trial." Shager v.
Upjohn Co., 913 F.2d 398,403 (7th Cir. 1990).

MARQUETTE LAW REVIEW

[Vol. 84:141

Rule 56. And examined from this perspective, we would see that some

current applications of Rule 56 press against tolerable constitutional
limits.

A. Due ProcessDemands a Trial to Resolve Disputed,MaterialIssues of
Fact
The Fifth Amendment Due Process Clause guarantees litigants a
right to a fair trial in federal civil proceedings."s Our Supreme Court
declares that "[a] fair trial in a fair tribunal is a basic requirement of due
process." Thus, by way of example, litigants are entitled as a matter of
due process to an impartial judge'? and an unbiased jury.'

This section

argues that due process also requires a trial to resolve disputed, material
issues of fact.
Concededly, not every civil litigant is entitled to a hearing on the
merits in every case; the Supreme Court has said as much.

9

Examples

abound. Courts will allow a default judgment against a duly noticed but
absent party2 or, in an extreme case, dismissal of a case as a sanction.24
235. See, e.g., Green v. Bock Laundry Mach. Co., 490 U.S. 504, 510 (1989) ("[Civil
litigants in federal court share equally the protections of the Fifth Amendment's Due Process
Clause"); Davidson v. Riley, 44 F.3d 1118, 1122 (2d Cir. 1995) ("In civil as well as criminal
cases, the right to a fair trial is fundamental"); Bailey v. Sys. Innovation, Inc., 852 F.2d 93, 98
(3d Cir. 1988) ("[Fairness in a jury trial, whether criminal or civil in nature, is a vital
constitutional right"); Chicago Council of Lawyers v. Bauer, 522 F.2d 242,248 (7th Cir. 1975)
("[Tihe right to a fair trial [is] guaranteed by the Sixth Amendment to criminal defendants
and to all persons by the Due Process Clause of the Fourteenth Amendment..."), cert.
denied, 427 U.S. 912 (1976). Professor Akhil Reed Amar chronicles how the very heart of
"due process of law" in England was the right of presentment to a grand jury. Akhil Reed
Amar, Reinventing Juries:Ten Suggested Reforms, 28 U.C. DAVIS L. REv. 1169,1171 (1995).
236. In re Murchison, 349 U.S. 133,136 (1955).
237. See, e.g., Weiss v. United States, 510 U.S. 163, 178 (1994); Aetna Life Ins. Co. v.
Lavoie, 475 U.S. 813, 821-25 (1986); Ward v. Village of Monroeville, 409 U.S. 57, 61-62
(1972); In re Murchison, 349 U.S. 133, 136 (1955); Tumey v. Ohio, 273 U.S. 510, 532 (1927).
See also Wiener v. United States, 357 U.S. 349, 355-56 (1958) (holding that War Claims
Commissioner serving on non-Article III panel could not be terminated by President, because
due process required that such officers be independent of executive influence).
238. See, e.g., McDonough Power Equip., Inc. v. Greenwood, 464 U.S. 548, 554 (1984)
("One touchstone of a fair trial is an impartial trier of fact ... "); Smith v. Phillips, 455 U.S.
209, 217 (1982) ("Due process means a jury capable and willing to decide the case solely on
the evidence before it, and a trial judge ever watchful to prevent prejudicial occurrences and
to determine the effect of such occurrences when they happen").
239. Logan v. Zimmerman Brush Co., 455 U.S. 422,437 (1982).
240. See, e.g., Windsor v. McVeigh, 93 U.S. 274,278 (1876) (finding that state may enter
a default judgment against a defendant who, after adequate notice, fails to make a timely
appearance). But there is case law support for the proposition that a default judgment
entered before the time to answer expires violates due process. See, e.g., Gold Kist, Inc. v.
Laurinburg Oil Co., Inc., 756 F.2d 14, 19 (3d Cir.1985) (entering default judgment was
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The parties may also waive live testimony by agreeing to a different
procedure (e.g., submission of a trial on the papers).24 Or the case may
simply settle, providing the parties with an affirmative defense against
subsequent proceedings.
But when we peel away these situations and reach the core of
actively-litigated controversies where the parties disagree about the
facts (or the inferences to be drawn therefrom), our legal system and
due process presume the availability of a trial. There are four predicates
to this argument.
1. Federal Courts Are Public Agencies Obliged to Dispense Due
Process
While the paradigm of due process is deprivation by executive
agents (regulators, prosecutors and so forth), federal courts themselves
must abide by due process in dispensing justice.
In Societe
InternationalePour ParticipationsIndustrielles et Commerciales, S.A. v.
Rogers,243 the Court confronted the propriety of a federal district court's
dismissal of a claim (under the Trading With The Enemies Act) as a
sanction for violating a production order under Federal Rule of Civil
Procedure 37(b).2 " The plaintiff argued that as a Swiss corporation,
disclosure of the requested documents would subject it to prosecution
under Swiss penal laws.24'5 The Court reversed the dismissal, but not on
the customary ground that the district court abused its discretion, nor
even on the basis of international comity. Instead, the Court held that
the district court violated plaintiff's due process rights. 2'
Justice Harlan wrote for the unanimous Court that federal courts
had to observe due process when applying the rules of civil procedure:

improper where twenty-day period for filing answer had not expired and there was no
evidence that complaint was properly served).
241. See, e.g., Hammond Packing Co. v. Arkansas, 212 U.S. 322, 350-351 (1909) (ruling
that failure to produce evidentiary material deemed an admission of liability and no violation
of due process to enter judgment).
242. See, e.g., Ball v. Interoceanica Corp., 71 F.3d 73, 77 (2d Cir.1995) (submission of
bench trial testimony on paper was done by consent); Eirhart v. Libbey-Owens-Ford Co., 996
F.2d 837, 840 (7th Cir.1993) (proceeding under Rule 52 as parties waived evidentiary
hearing).
243. 357 U.S. 197 (1958).
244. Curiously, the court of appeals rested its affirmance order on Federal Rule of Civil
Procedure 41(b), which authorizes dismissal for a party's failure to comply with a court order.

The Supreme Court nonetheless recast the order under Rule 37(b). See id. at 206-08.
245. See id. at 200.
246. See id. at 209-13.

MARQUETTE LAW REVIEW

[Vol. 84:141

The provisions of Rule 37 which are here involved must be read
in light of the provisions of the Fifth Amendment that no person
shall be deprived of property without due process of law, and
more particularly against the opinions of this Court in Hovey v.
Elliott, 167 U.S. 409, and Hammond Packing Co. v. State of

Arkansas, 212 U.S. 322. These decisions establish that there are
constitutional limitations upon the power of courts, even in aid of
their own valid processes, to dismiss an action without affording
a party the opportunity for a hearing on the merits of his cause.
The authors of Rule 37 were well aware of these constitutional
considerations. See Notes of Advisory Committee on Rules,
Rule 37, 28 U.S.C. (1952 ed.) p. 4325.247
The Court held that because the record showed plaintiff was

faultless for its inability to produce the documents-and had indeed
engaged in good-faith efforts to secure clearances to comply with the
district court's order-it offended due process for the district court to

extinguish plaintiff's claim.

8

247. Id. at 209.
248. See id. at 209-13. Justice Harlan would later write the decision in Boddie v.
Connecticut, 401 U.S. 371 (1971), in which the Court struck down (also on due process
grounds) state fees and costs for indigents seeking civil divorces. In that opinion, the Court
went so far as to suggest that the creation of civil courts was itself an imperative of due
process:
American society, of course, bottoms its systematic definition of individual rights
and duties, as well as its machinery for dispute settlement, not on custom or the will
of strategically placed individuals, but on the common-law model. It is to courts, or
other quasi-judicial official bodies, that we ultimately look for the implementation of
a regularized, orderly process of dispute settlement. Within this framework, those
who wrote our original Constitution, in the Fifth Amendment, and later those who
drafted the Fourteenth Amendment recognized the centrality of the concept of due
process in the operation of this system. Without this guarantee that one may not be
deprived of his rights, neither liberty nor property, without due process of law, the
State's monopoly over techniques for binding conflict resolution could hardly be
said to be acceptable under our scheme of things. Only by providing that the social
enforcement mechanism must function strictly within these bounds can we hope to
maintain an ordered society that is also just. It is upon this premise that this Court
has through years of adjudication put flesh upon the due process principle.
Id. at 375. At a higher level of generality, the Court has more recently observed that "the
Due Process Clauses protect civil litigants who seek recourse in the courts, either as
defendants hoping to protect their property or as plaintiffs attempting to redress grievances."
Logan v. Zimmerman Brush Co., 455 U.S. 422,429 (1982).
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2. Causes of Action Constitute Protectable Property Rights
249
the Court in
In Tulsa ProfessionalCollection Services, Inc., v. Pope,
1988 reaffirmed a long-established principle that a civil cause of action is
a protected property interest under the Fifth Amendment. In that case,
the collection agency pursued an unsecured claim against an estate for
an unpaid bill.' Justice O'Connor wrote that "[ilittle doubt remains
that such an intangible interest is property protected by the Fourteenth
Amendment. '' s' In support of its holding, the Court relied on the
watershed 1982 decision in Logan v. Zimmerman Brush Co.,' 2 which
unanimously invalidated a provision of Illinois' Fair Employment
Practices Act that terminated a complainant's cause of action (for
disability discrimination) before an administrative board if the agency
failed to convene an adversary hearing within 120 days.23 While the
justices varied in their analyses of the constitutional issues, none
disagreed that "a cause of action is a species of property protected by
'
the Fourteenth Amendment's Due Process Clause-"2
Thus, while only
minimal process would appear to be due to frivolous or sham claims, "
colorable federal civil cases will likely demand a higher level of process.

3. Due Process Favors A Hearing to Resolve Disputed, Material Issues
of Fact
Traditional notions of due process favor a person's right to present
live testimony about contested issues of fact. This principle found full

249. 485 U.S. 478 (1988).

250. See id. at 485.
251. Id.
252. 455 U.S. 422 (1982).
253. See id. at 434-35.
254. Id. at 428. See also Martinez v. California, 444 U.S. 277, 281-82 (1980) (assuming
that a state tort cause of action is a "species of 'property' protected by the Due Process
Clause"); Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 313-15 (1950) (finding
that right to notice of in rem proceeding is guaranteed by due process); Elmco Properties, Inc.

v. Second Nat'l Fed. Say. Ass'n, 94 F.3d 914, 920 (4th Cir.1996) ("Elmco points to a property
interest, namely its claim against the RTC for refund of its seized escrow account").
255. This standard emerged in cases that relied not specifically on due process, but on
the First Amendment right of access to the courts. See, e.g., City of Columbia v. Omni
Outdoor Adver., Inc., 499 U.S. 365, 380 (1991) (affirming municipality's privilege to bring

federal suit against billboard company, while noting "sham" exception to privilege); Bill
Johnson's Rests., Inc. v. NLRB, 461 U.S. 731, 748 (1983) (ruling that Board lacked power to
enjoin state-court proceedings alleged to be retaliatory, "unless the suit lacks a reasonable
basis in fact or law"); California Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508, 51011 (1972) (filing of lawsuit not barred by antitrust laws, regardless of anticompetitive intent,

unless the suit was a "mere sham" for harassment purposes).
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flower in Goldberg v. Kelly,2 where the Court considered the due
process rights of persons facing termination of welfare benefits in a predeprivation hearing. The Court held that challenges submitted solely on
Justice
a written record did not conform to minimal due process.'
Brennan wrote for the Court that:
The city's procedures presently do not permit recipients to
appear personally with or without counsel before the official who
finally determines continued eligibility. Thus a recipient is not
permitted to present evidence to that official orally, or to
confront or cross-examine adverse witnesses. These omissions
are fatal to the constitutional adequacy of the procedures.'
The due process failure of written-only challenges to termination
was rooted in its inherent unsuitability for rendering credibility
determinations:
It is not enough that a welfare recipient may present his position
to the decision maker in writing or second hand through his
caseworker. Written submissions are an unrealistic option for
most recipients, who lack the educational attainment necessary
to write effectively and who cannot obtain professional
assistance. Moreover, written submissions do not afford the
flexibility of oral presentations; they do not permit the recipient
to mold his argument to the issues the decision maker appears to
regard as important. Particularly where credibility and veracity
are at issue, as they must be in many termination proceedings,
written submissions are a wholly unsatisfactory basis for
decision. 9
The Court closed by reaffirming the historical view of due process
that "[i]n almost every setting where important decisions turn on
questions of fact, due process requires an opportunity to confront and
cross-examine adverse witnesses. ,210
Readers may be excused for wondering, at this point, what rabbit
hole they have just fallen down. For if the Court recognized in 1970 that
256.
257.
258.
259.
260.

397 U.S. 254 (1970).
See id at 268.
Id. at 268.
Id. at 269.
Id.
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written submissions are generally inadequate for resolving significant
fact issues in administrative matters, then how can the same procedure
be sanctioned in federal court proceedings under Rule 56 to extinguish
causes of action? Proceeding through written submissions, Goldberg
reminds us, desiccates the decision-making process.
Written
submissions may suffice in certain situations, especially predeprivation?' or administrative law' proceedings. But the ultimate
trajectory in many of the due process decisions is a hearing with
witnesses.
On the due process priority of live witnesses, Goldberg is hardly an
aberration. The Supreme Court has at other times stressed the
importance of allowing parties to present and cross-examine live
witnesses. This is particularly true in quasi-criminal proceedings (where
liberty interests are at stake),' but arises also in strictly civil
proceedings.

In a New Deal-era case, Morgan v. United States," a

unanimous Court invalidated an order of the federal Secretary of
Agriculture setting price controls for buying and selling livestock. The
statute relied upon by the department, the Packers and Stockyards Act
of 1921, required a "full hearing" before the Secretary imposed
controls.'
Although a hearing did occur in the consolidated cases
before the Court, the Court held that the hearing did not meet the
"fundamental procedural requirements" prescribed by the Act.67 The
261. See, eg., Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 545-46 (1985) (finding
that because pretermination hearing of "classified civil servant" was not intended to
"definitively resolve the propriety of the discharge," but was merely preliminary, employee's
opportunity to present case did not have to include full evidentiary hearing).
262. See, e.g., FDIC v. Mallen, 486 U.S. 230, 247-48 (1988) ("There is no inexorable
requirement that oral testimony must be heard in every administrative proceeding in which it
is tendered...").
263. See, e.g., Morrissey v. Brewer, 408 U.S. 471, 488-89 (1972) (requiring parole
procedures to have at a minimum, inter alia, a right to be heard in person, to present
witnesses and to cross-examine adverse witnesses); Jenkins v. McKeithen, 395 U.S. 411, 42829 (1969) (finding that Louisiana commission that conducted criminal inquiries and
recommended prosecutions violated due process of persons investigated by failing to give
them a right of cross-examination and by limiting them to submitting "pertinent" written
statements of favorable witnesses); Whitlock v. Johnson, 153 F.3d 380, 386-88 (7th Cir. 1998)
(holding that, in prison disciplinary hearings, warden's procedure of interviewing prisoner's
witnesses and then summarizing testimony in an unsworn report violated due process when
presentation of live testimony was otherwise feasible).
264. 298 U.S. 468 (1936).
265. 42 Stat. 159,7 U.S.C. §§ 181-229.
266. Morgan, 298 U.S. at 473.
267. Ii at 480. In relying on the Act, the Court found it "[un]necessary to go beyond
the terms of the statute in order to consider the constitutional requirement of due process as
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Court singled out the possible failure of the decision-maker to weigh the
hearing testimony:
A proceeding of this sort requiring the taking and weighing of
evidence, determinations of fact based upon the consideration of
the evidence, and the making of an order supported by such
findings, has a quality resembling that of a judicial proceeding.
Hence it is frequently described as a proceeding of a quasi
judicial character. The requirement of a 'full hearing' has
obvious reference to the tradition of judicial proceedings in
which evidence is received and weighed by the trier of the facts.
The 'hearing' is designed to afford the safeguard that the one
who decides shall be bound in good conscience to consider the
evidence, to be guided by that alone, and to reach his conclusion
uninfluenced by extraneous considerations which in other fields
might have play in determining purely executive action. The
'hearing' is the hearing of evidence and argument. If the one
who determines the facts which underlie the order has not
considered evidence or argument, it is manifest that the hearing
has not been given.2m
The Court held that the duty of weighing evidence and deciding a
matter "cannot be performed by one who has not considered evidence
or argument. It is not an impersonal obligation. It is a duty akin to that
of a judge. The one who decides must hear."2 9
As with other New Deal-era precedents, the Court later consigned
parts of Morgan (at least the administrative law pronouncements) to
history's dustbin.20 But its description of the judicial function has
vitality today. Within their sphere of authority, courts are constrained
by due process considerations to consider evidence and testimony
before making findings of facts. Several federal courts of appeals, for
instance, have held that a district court in a criminal matter "may not
reject a finding of fact by a magistrate judge without an evidentiary
hearing, where the finding is based on the credibility of a witness
to notice and hearing." Id. at 477.
268. Id. at 480-81.
269. Id. at 481.
270. Judge Henry Friendly observed that "the life of this aspect of Morgan I was
extremely brief. In Morgan IV [United States v. Morgan, 313 U.S. 409 (1941)], Mr. Justice
Frankfurter, writing for a Court unanimous on this point, took back most or all of what the
first decision had given." National Nutritional Foods Ass'n v. FDA, 491 F.2d 1141, 1144 (2d
Cir. 1974).
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testifying before the magistrate judge and the finding is dispositive" of a
claim "involving the constitutional rights of a criminal defendant."27
Now it is quite true that the Supreme Court has recognized that
there will be instances where written submissions are enough to satisfy
due process and oral testimony may not be required. But these were not
cases where termination of civil causes of action were at stake.
Bureaucrats and elected public officials can often make informed
judgments without a hearing. This option is not open to Article HI
judges. Chief Judge Richard A. Posner writes that judges "do not have
the same leeway as other government officials to exercise power
randomly or without articulable reasons. The exercise of prosecutorial
discretion and the grant of citizenship on the basis of a lottery illustrate
the type of discretion that judges do not have except in matters of
scheduling and personnel, matters of a managerial rather than an
adjudicative character."'m Judges faithful to their duties must depend on
a record, instead of relying on their expertise. Creation of that record
must accord with due process.
So ingrained is this concept of the judicial function that only the
very unusual case tests it. If federal judges began clearing their dockets
by throwing darts or consulting Ouiji boards, we would probably notice
it more. The Fifth Circuit believed it had something like the dartthrowing situation in a 1990 mandamus action, In re FibreboardCorp.'
271. See, e.g., Hill v. Beyer, 62 F.3d 474,482 (3d Cir. 1995); Louis v. Blackburn, 630 F.2d
1105, 1110 (5th Cir. 1980); United States v. Bergera, 512 F.2d 391, 394 (9th Cir. 1975). See
generally Grassia v. Scully, 892 F.2d 16, 19 (2d Cir. 1989) ("Had the district court rejected the

magistrate judge's conclusions regarding the credibility of the central witnesses without
hearing live testimony from those witnesses, troubling questions of constitutional due process
would have been raised"). The Supreme Court flagged this issue under the Federal
Magistrates Act, 28 U.S.C. § 636(b)(1):
The issue is not before us, but we assume it is unlikely that a district judge would
reject a magistrate [judge]'s proposed findings on credibility when those findings are
dispositive and substitute the judge's own appraisal; to do so without seeing and
hearing the witness or witnesses whose credibility is in question could well give rise
to serious questions which we do not reach.
United States v. Raddatz, 447 U.S. 667, 681 n.7 (1980) (holding that a district court may
otherwise accept a magistrate judge's recommendation without conducting a de novo
hearing). See also Holiday v. Johnston, 313 U.S. 342, 351-54 (1941) (finding, under Court's
construction of habeas corpus statute, that district court could not delegate its fact-finding

authority to a commissioner).
272. Bogard v. Wright, 159 F.3d 1060, 1064 (7th Cir. 1998). See also Amar, supra note
235, at 1181 (ruminating over whether a federal criminal trial in which a jury is waived
nonetheless violates Article III).
273. 893 F.2d 706 (5th Cir. 1990).
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There, the court ordered an end to a mass tort proceeding for nearly
3000 persons exposed to asbestos-a trial that would have relied heavily
on sampling and the use of representative plaintiffs.' The court
expressed grave doubts about a trial without individual hearings on the
factual issues:
We are also uncomfortable with the suggestion that a move from
one-on-one "traditional" modes is little more than a move to
modernity. Such traditional ways of proceeding reflect far more
than habit. They reflect the very culture of the jury trial and the
case and controversy requirement of Article III .... Ultimately,
these concerns find expression in defendants' right to due
process.275
While the Fibreboard trial plan was ultimately scuttled on Erie
choice of law grounds, the opinion resounded strongly in the procedural
fairness commanded by due process."
The First Circuit actually rested on due process grounds its rejection
of a procedure to award attorneys' fees after a settlement of a mass tort
case. In In re Nineteen Appeals Arising Out of the San Juan Dupont
Plaza Hotel Fire Litigation,2" plaintiffs' counsel sought recovery of their
fee from a common fund. A split ensued among counsel on the courtapproved plaintiffs' steering committee ("PSC") about the most
equitable distribution of the $66 million fund. ' 8 The district court
convened a hearing in which only counsel represented on the committee

274. See id. at 707.
275. Id. at 710-711.
276. In Ortiz v. Fibreboard Corp., 527 U.S. 815 (1999), the Supreme Court recently
sounded a similar note in rejecting a settlement of another massive asbestos class action,
which purported to resolve all class claims under Fed. R. Civ. P. 23(b)(1) on a "limited fund"
theory:
The inherent tension between representative suits and the day-in-court ideal is only
magnified if applied to damage claims gathered in a mandatory class. Unlike Rule
23(b)(3) class members, objectors to the collectivism of a mandatory subdivision
(b)(1)(B) action have no inherent right to abstain. The legal rights of absent class
members (which in a class like this one would include claimants who by definition
may be unidentifiable when the class is certified) are resolved regardless either of
their consent, or, in a class with objectors, their express wish to the contrary.
Id at 846-47.
277. 982 F.2d 603 (1st Cir. 1992).

278. See id. at 607.
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were allowed to participate fully.' Individually retained plaintiffs'
attorneys ("IRPA") who were not on the committee were effectively
barred from participating, even though their interests differed from the
PSC counsel:
For instance, the judge's ground rules barred any non-PSC
members from testifying at the hearing. Moreover, the IRPAs
were told that they had to file their objections to the insurgents'
fee proposal on a one-page form designed by the court. The
form ... allotted only seven lines for substantive comment, i.e.,

"reason(s) for opposition" to the fee proposal. The court
stressed that longer submissions would be ignored.
When the fee-determination hearing began, Judge Acosta flatly
refused to permit the IRPAs, either individually or through a
designated representative, to examine the witnesses. The IRPAs
were not allowed to offer oral argument. After the hearings
ended, Judge Acosta gave the IRPAs leave to file any written
objections which were not foreseeable beforehand, but he
restricted these filings to the same one-page form. The court
again admonished the IRPAs that, if they deviated from the
mandated format, the court would not consider their
objections.'
The court of appeals vacated and remanded the fee award.
Seyla wrote for the panel majority:

1

Judge

While we do not suggest that a full-scale evidentiary hearing was
essential, the court, having opted for one (wisely, we think,
considering the stakes), should at the very least have permitted
the IRPAs to make submissions of a reasonable lengthcertainly, more than seven lines-and should have allowed the
IRPAs to appear or to designate a prolocutor to question
witnesses and address the court. After all, the root purpose of
the fee-determination proceeding was to decide upon an
equitable allocation of fees between the IRPAs and the PSC-a
purpose which could scarcely be achieved by hearing only one
side of a long, complicated story.'

279. See id. at 607-08.
280. Id.
281. Id. at 616.

282. Id. at 614.

MARQUETTE LAW REVIEW

[Vol. 84:141

The court's bottom line was that while due process did not demand
an evidentiary hearing for every fee dispute, once the district court
judge "elected to convene a fee-determination hearing, the hearing
format itself had to be fair... without preferring one group of
disputants over another.""'
I realize that in resting on the historical preference for live witnesses,
I risk the charge of being insufficiently empirical. We now live in an era
of deep skepticism about our ability to judge truth. A widely-publicized
study published in 1999 reckoned that the average judge's acuity at
sniffing out witness veracity was scarcely higher than chance. " Experts
and even courts have begun to doubt the reliability of eyewitness
accounts, a hallmark of Anglo-American trial practice.'
Thirteen
Death Row inmates in my state of Illinois escaped execution upon proof
of actual innocence, long after juries and courts convicted them.2 As
we shall see in the next section, though, there are ample reasons beyond
simple truth finding for our nation to prefer real trials to paper ones.
4. Balancing Factors Tip In Favor of a Hearing with Witnesses
Due process "depend[s] on appropriate accommodation of the
competing interests involved."2' The Supreme Court laid out three
broad areas of inquiry in one of its leading due process cases, Mathews
v. Eldridge:

First, the private interest that will be affected by the official
action; second, the risk of an erroneous deprivation of such
interest through the procedures used, and the probable value, if
any, of additional or substitute procedural safeguards; and
finally, the Government's interest, including the function
involved and the fiscal and administrative burdens that the
additional or substitute procedural requirement would entail.m
On the first factor, I have already noted the importance of a civil

283. Id. at 614-15.
284. See, e.g., Guy Gugliotta, True of False: Can You Learn to Detect Lies?, WASH.
POST, July 12, 1999, at A7 (summarizing findings of study by psychologist Paul Ekman).
285. See, e.g., John Gibeaut, 'Yes, I'm Sure That's Him,' ABA J. at 26-27 (Oct. 1999)
(recapping legal developments in this field).
286. See Steve Mills & Ken Armstrong, Another Death Row Inmate Cleared, CHI.
TRIB., Jan. 19, 2000, at Al.
287. Cleveland Bd.of Educ. v. Loudermill, 470 U.S. 532,557 (1985).
288. 424 U.S. 319, 335 (1976).
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cause of action. The second factor, the risk of erroneous deprivation, is
difficult to gauge in the absence of current systemic research, but we
have seen a fairly high incidence of reversals in the reported summary
judgment appeals.m
This lands us into the third, and stickiest, of the Mathews
inquiries: the interest of the federal courts in "just, speedy, and
inexpensive determination of every action."m On the question of
whether summary judgment improves the overall administration of
justice, the jury is still out. Summary judgment has been promoted as a
filter of dross, freeing the judiciary from the tyranny of futile trials. Yet
everyone would agree that raw exploitation of summary judgment as a
docket-clearing device' is wrong, as would be a lottery (that every
even-numbered civil action would automatically be dismissed) or other
arbitrary method of weeding out cases. As the Supreme Court held in
Stanley v. Illinois:.2

The establishment of prompt efficacious procedures to achieve
legitimate state ends is a proper state interest worthy of
cognizance in constitutional adjudication. But the Constitution
recognizes higher values than speed and efficiency. Indeed, one
might fairly say of the Bill of Rights in general, and the Due
Process Clause in particular, that they were designed to protect
the fragile values of a vulnerable citizenry from the overbearing
concern for efficiency and efficacy that may characterize
289. Genuine empirical studies in this area are rare. The classic in this area,
McLauchlan, supra note 28 at 427 (examining impact of legal classification of claim on
likelihood of grant of summary judgment under Rule 56), was based on cases filed in the
United States District Court for the Northern District of Illinois, Eastern Division, Chicago
for the fiscal year July 1,1969 through June 30,1970 and is now quite out of date.
290. FED. R. Civ. P. 1.
291. In Bennett v. Schmidt, 153 F.3d 516, 519 (7th Cir. 1998), Judge Frank Easterbrook
wrote for a panel reversing dismissal of a race discrimination complaint. Judge Easterbrook
wrote that "[p]ressure from the flux of cases makes early disposition of weak claims
attractive, freeing judicial time for others that appear to have superior prospects. Matters that
formerly were tried now arp resolved by summary judgment." See also Jackson v. Marion
County, 66 F.3d 151,153 (7th Cir. 1995) (citing the "pressure of heavy caseloads in the district
courts," court notes that "[i]ncreasingly the rules are bent - Rule 56 to allow cases that
formerly would have gone to trial to be disposed of on summary judgment, Rules 8 and 12 to
allow cases that formerly would have gotten at least as far as summary judgment to be
decided on the pleadings"). And from the 1973 sample, see A. Cherney Disposal Co. v.
Chicago & Suburban Refuse Disposal Ass'n, 484 F.2d 751, 760 (7th Cir. 1973) ("While we
sympathize with a trial judge's earnest desire to keep his case-load moving," summary
judgment was granted in error "because it required a weighing of facts disclosed in pleadings
and affidavits").
292. 405 U.S. 645, (1972).
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praiseworthy government officials.293
A widely-cited article suggests that the current summary judgment
regime may actually prolong cases that would otherwise have settled
had summary judgment not been such a ready option.'
In light of doubt, we should consider other reasons for live trials
beyond their factfinding competence.295 First, trials give citizen-litigants
a sense of investment in their own destiny, not a small consideration in a
democratic republic such as ours. Trials, especially jury trials, are
among the few vestiges of direct democracy still open to ordinary
citizens. A plaintiff who has her "day in court" and loses before a jury is
far less apt to feel frustration and powerlessness than when a judge
tidies up the process and does everything herself.9 Second, trials tilt the
scales more evenly than motion practice. Summary judgment typically
favors repeat players (such as governments and large employers) and
more affluent defendants.2 9 The summary judgment process also wrings
out the factor of surprise, which still plays a powerful role at trial in spite
of the liberal federal discovery regime-witnesses who flub their lines,
documents that do not come into evidence, factfinders who (not mired
in the minutia of a case) might view matters completely differently from
293. Id. at 656.

294. Issacharoff & Loewenstein, supra note 69, at 94-114 (analyzing economic effect of
liberalized summary judgment procedures to the advantage of defendants).
295. See generally Ellen E. Sward, Legislative Courts, Article III, and the Seventh

Amendment, 77 N.C. L. REv. 1037, 1056-62 (1999) (restating Seventh Amendment values);
Mark P. Gergen, The Jury's Role in Deciding Normative Issues in the American Common

Law, 68 FORDHAM L. REv. 407,435-36 (1999) (providing a checklist of and citations to "civil
jury's virtues"); Developments-The Civil Jury, 110 HARV. L. REV. 1408, 1421-43 (1997)
(reviewing the reasons traditionally offered in support of jury trials).
296. See, e.g., Wald, supra note 19, at 1944-45 (reliance on briefs and papers over trials
could render American civil justice "lifeless, like a whale washed up on the beach").
297. See, e.g., Denlow, supra note 149, at 27 (discussing that summary judgment provides
defendants with several tactical advantages: it forces plaintiff to present her case before trial,
incur substantial additional expense, and delay resolution or settlement of the case); D.
Michael Risinger, Another Step in the Counter-Revolution: A Summary Judgment on the
Supreme Court's New Approach to Summary Judgment, 54 BROOK. L. REv. 35, 41 (1988)

Risinger writes:
[L]ook at the practical position of plaintiffs. Something close to one page form
motion by defendant can throw on the plaintiff the responsibility to dredge,
structure, collate and cross-reference all materials in the file to make them available
to the judge before trial. Because the material must be reduced to a coherently
structured written form, this task can sometimes take as long or longer than actually
trying the case.
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the parties. The truth in a case may be obscured as much as revealed by
the summary judgment process, which relies heavily on attorney-drafted
affidavits and fine filtering of the record amassed in discovery. Third,
the position of civil jurors in our nation's legal and political axis deserves
support for its own sake.2" As the Supreme Court (per Justice
Kennedy) observed in the course of striking down race-based
peremptory challenges to jurors in federal civil proceedings:
Finally, we note that the injury caused by the discrimination is
made more severe because the government permits it to occur
within the courthouse itself. Few places are a more real
expression of the constitutional authority of the government than
a courtroom, where the law itself unfolds. Within the courtroom,
the government invokes its laws to determine the rights of those
who stand before it. In full view of the public, litigants press
their cases, witnesses give testimony, juries render verdicts, and
judges act with the utmost care to ensure that justice is done.'
This final point segues into a second constitutional bulwark against
capricious use of summary judgment, the founders' Seventh
Amendment right to a jury at common law.
B. The Seventh Amendment Safeguards The Right to a Jury to Decide
Contested Issues of Fact
Beyond the threshold question of whether a party must receive a
trial at all, the Seventh Amendmentm answers two related questions: (1)
what cases and issues present a right to a jury trial, and (2) what weight
do we accord to a jury verdict under the reexamination clause? While
the Supreme Court abides by the centrality of the jury right,' elite legal
circles (at least until quite recently)' have long disdained that civic
298. See Sward, supra note 295, at 1059-61 (stressing public values of jury system);
Amar, supra note 235, at 1177-78 (noting powerful effect of jury right on polity); Denlow,
supra note 149, at 27-28 (stating that under the present summary judgment regime, "[p]arties
are often thrown out of court without ever seeing a judge or jury").
299. Edmonson v. Leesville Concrete Co., Inc., 500 U.S. 614,628 (1991).

300. The Seventh Amendment provides that "[iln Suits at common law, where the value
in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no
fact tried by a jury, shall be otherwise reexamined in any Court of the United States, than
according to the rules of the common law." U.S. CONST. amend VII.
301. See, e.g., Lytle v. Household Mfg., Inc., 494 U.S. 545, 550 (1990) (stating that jury
right may be lost only "under the most imperative circumstances") (quoting Beacon Theatres,
Inc. v. Webster, 395 U.S. 500,510-511 (1959).
302. Juries have recently enjoyed a resurgence of academic and judicial support. See,
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institution. Commentators have noted the mistrust in which civil juries
are often held nowadays.' Indeed, a couple of decades back there was
a robust literature about whether the jury right might have to be
abrogated in "complex" litigation (e.g., antitrust and patent cases).'
But (as we shall see) the Supreme Court has recently demonstrated a
renewed commitment to Seventh Amendment rights, and we hear a lot
less of that kind of talk today.
1. When Do Litigants Enjoy a Right to A Jury Trial?
Except where Congress expressly declares a right to a jury trial for a
e.g., Amar, supra note 235 (expressing praise for juries' role in republic and encouraging
reforms to confer additional authority upon them); Kenneth S. Klein, Unpacking the Jury
Box, 47 HASTINGS L.J. 1325, 1363-74 (1996) (surveying social science research on juries);
Nancy S. Marder, The Myth of the Nullifying Jury, 93 Nw. U. L. REV. 877 (1999) (embracing
increased authority for juries to interpret the law); Paula L. Hannaford et al., How Judges
View Civil Juries,48 DEPAUL L. REV. 247,248-51 (1998) (concluding that judges tend to hold
juries in higher regard that the do the public at large); Neil Vidmar, The Performanceof the
American CivilJury: An EmpiricalPerspective, 40 ARIz. L. REV. 849 (1998) (surveying social
science research on juries).
303. See STEPHEN J. ADLER, THE JURY: TRIAL AND ERROR IN THE AMERICAN
COURTROOM, 218-42 (1994) (criticizing jury performance in complex civil cases); Amar,
supra note 235, at 1175 ("When academics have publicly weighed in on jury debates in this
century, it has too often been on the wrong side-trivializing the jury, mocking it, coming up
with new theories for whittling away its power"); Kevin M. Clermont & Theodore Eisenberg,
Trial by Jury or Judge: Transcending Empiricism, 77 CORNELL L. REV. 1124, 1125 (1992)
(summarizing literature on subject). Some commentators have argued that the present low
repute of juries parallels the rise in the number of female and minority jurors. See Klein,
supra note 302; Laura Gaston Dooley, Essay, Our Juries, Our Selves: The Power, Perception,
and Politicsof the Civil Jury, 80 CORNELL L. REV. 325 (1995).
304. See, e.g. Morris S. Arnold, A HistoricalInquiry Into the Right to Trial by Jury in
Complex Civil Litigation,128 U. PENN. L. REV. 829 (1980); James S. Campbell & Nicholas Le
Poidevin, Discussion, Complex Cases and Jury Trials: A Reply to Professor Arnold, 128 U.
PENN. L. REV. 865 (1980); Patrick Devlin, Jury Trial of Complex Cases: English Practice at
the Time of the Seventh Amendment, 80 COLUM. L REV. 43 (1980); Jeffrey Oakes, The Right
to Strike the Jury Trial Demand in Complex Litigation, 34 U. MIAMI L. REV. 243 (1980);
Douglas W. Ell, Comment, The Right to an Incompetent Jury: Protracted Commercial
Litigation and the Seventh Amendment, 10 CONN. L. REV. 775 (1978); James L. Flannery,
Note, Complex Civil Litigation: Reconciling the Demands of Due Process with the Right to
Trial by Jury, 42 U. PITT. L. REV. 693 (1981); Maralynne Flehner, Note, Jury Trials in
Complex Litigation, 53 ST. JOHN'S L. REV. 751 (1979). Around the same time, the circuits
split over the issue of whether the seventh amendment might be abridged or limited by the
fifth amendment right to due process. Compare In re Japanese Elec. Prods. Antitrust Litig.,
631 F.2d 1069, 1084-86 (3d Cir. 1980) (recognizing complexity exception to seventh
amendment), with In re U. S. Fin. Sec. Litig., 609 F.2d 411, 430 (9th Cir. 1979) (disavowing
this suggestion). This debate appears to have slacked off today, perhaps in part because the
revolution in summary judgment cleared up many big cases before trial. Oddly, despite that
criminal prosecutions can be as lengthy and complex as some civil cases, there is no
corresponding body of literature about abrogating the Sixth Amendment.
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statutory cause of action, federal courts must decide whether the parties

have a Seventh Amendment right to a jury in civil cases. 5 The Seventh
Amendment both regulates and federalizes the division of duties
between judge and jury in U.S. district court,6 (The Seventh
Amendment applies even in diversity cases, leading to the occasional
situation where state law does not provide for a jury, but a federal court
is constitutionally obliged to provide one anyway).
When the jury
right attaches to an action, then (at least in the absence of waiver by the
parties)' all fact issues belong to the jury. It violates the jury right for
305. While this article focuses on the civil side of the jury equation, there are signs that
the courts have cut back on the criminal jury right under the sixth amendment, too. See, e.g.,
Colleen P. Murphy, The Narrowing of the Entitlement to Criminal Jury Trial, 1997 Wis. L.
REV. 133 (criticizing recent Supreme Court decisions limiting jury rights for so-called 'petty"
offenses).
306. See generally Donovan v. Penn Shipping Co., 429 U.S. 648,649 (1977); Baltimore &
Carolina Line, Inc. v. Redman, 295 U.S. 654, 657 (1935). See also AM Int'l, Inc. v. Graphic
Mgmt. Assoc., Inc., 44 F.3d 572, 576 (7th Cir. 1995) (finding state rule requiring state judges
to "screen" evidence of extrinsic ambiguity in contract prior to submission to jury may not
extend to federal diversity case, because the "rule about the division of functions between
judge and jury... in federal court... is governed by the Seventh Amendment rather than by
state law"); Mayer v. Gary Partners & Co., Ltd., 29 F.3d 330,335 (7th Cir. 1994) (holding that
federal sufficiency of the evidence standards-not the forum state standards-govern in
diversity cases for review of summary judgment, judgment as a matter of law and sufficiency
of the evidence because of the Seventh Amendment).
307. See, e.g., Gipson v. KAS Snacktime Co., 83 F.3d 225, 230-31 (8th Cir. 1996)
(ordering jury trial in state law employment discrimination case, despite that Missouri courts
interpreted the statute to deny jury trials in state court). Nonetheless, courts hold that the
Seventh Amendment provides no substantive protection against federal preemption of state
law causes of action that were ordinarily triable to juries. See, e.g., Martin v. Telectronics
Pacing Sys., Inc., 70 F.3d 39,42 (6th Cir. 1995) (ruling that Medical Device Amendments to
Food, Drug, and Cosmetic Act, which preempt state tort law claims and provides only
equitable remedies, does not implicate Seventh Amendment); Spinelli v. Gaughan, 12 F.3d
853, 858 (9th Cir. 1993) (holding that ERISA did not infringe on jury right by preempting
state law and providing only equitable remedies: "[o]nce Congress has chosen to preempt the
state claim, it's free to give affected individuals a full federal claim, a claim providing only for
remedies limited to equity, a damages claim only or no claim at all").
308. FED. R. Civ. P. 38(b) (in civil suit, party must demand a jury). See, e.g., Sward,
supranote 295, at 1115-19 (discussing waiver of Seventh Amendment jury right).
309. I limit my discussion of the jury right in this article to the jury's fact-finding role,
despite that recent articles have revived discussion of a more ancient role of the civil jury to
decide legal issues as well. See, eg., Matthew P. Harrington, The Law-FindingFunction of the
American Jury, 1999 WIS. L. REV. 377; Gergen, supra note 295. I also sidestep the
provocative argument about whether a jury right should attach to federal statutory causes of
action, even when Congress lodges adjudicative authority in a non-Article III federal forum.
See, e.g., Martin H. Redish & Daniel J.LaFave, Seventh Amendment Right to Jury Trial in
Non-Article III Proceedings:A Study in Dysfunctional ConstitutionalTheory, 4 WM & MARY
BILL RTS. J. 407 (1995) (rejecting all arguments supporting constitutionality of such fora);
Sward, supra note 295 (challenging constitutionality of jury-less, Article I legislative courts).
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the court to weigh evidence presented at trial to decide any contested
factual issue from the bench."' The values of the Seventh Amendment
resonate with practitioners, who ordinarily believe that plaintiffs fare
better before juries."'
In cases where Congress has not created an express jury right under
a statutory cause of action, the Supreme Court has recently followed a
two-step approach to inquiries under the Seventh
Amendment,
12
articulated in its 1987 decision, Tull v. United States
To determine whether a statutory action is more similar to cases
that were tried in courts of law than to suits tried in courts of
equity or admiralty, the Court must examine both the nature of
the action and of the remedy sought. First, we compare the
statutory action to 18th-century actions brought in the courts of
England prior to the merger of the courts of law and equity.
Second, we examine the remedy sought and determine whether it
is legal or equitable in nature."
The Court has stuck with this analysis in a number of recent Seventh
Amendment cases.3 4 Two terms ago, in Feltner v. Columbia Pictures
Television, Inc.,315 the Court held that parties were entitled to a jury trial
But see Colleen P. Murphy, Article III Implications for the Applicability of the Seventh
Amendment to FederalStatutory Actions, 95 YALE Li. 1459 (1986) (jury right only attaches
to common law actions, not statutory actions).
310. See, e.g., Hobbs v. Lockhart, 46 F.3d 864, 868 (8th Cir. 1995) (ruling, in prisoner
case, where magistrate found in pre-trial hearing as a matter of law that the defendants lacked
the requisite intent to violate the Eighth Amendment, magistrate denied prisoner's Seventh
Amendment right to jury trial on that contested issue); Guerrero v. Am.-Hawaiian Steamship
Co., 222 F.2d 238, 243 (9th Cir. 1955) (concluding that question of validity of release in Jones
Act case was one of fact, and district court violated Seventh Amendment by resolving the
issue after jury deadlocked).
311. One study reached the counter-intuitive result that in two categories of cases where
a bench trial was an option open to the parties-product liability and medical malpracticeplaintiffs actually won more often and recovered greater verdicts in bench trials. Clermont &
Eisenberg, supra note 303, at 1133-48. See also Vidmar, supra note 302, at 868-70 (discussing
that empirical research tends to show that juries are not biased in favor of plaintiffs).
312. 481 U.S. 412 (1987).
313. Id. at 417-18 (citations omitted).
314. City of Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U.S. 687, 709 (1998);
Markman v. Westview Instruments, Inc., 517 U.S. 370, 376 (1996); Wooddell v. Int'l Bros. of
Elec. Workers, Local 71, 502 U.S. 93, 97 (1991). See generally Robert L. Strayer, II, Asserting
the Seventh Amendment: An Argument for the Right to a Jury Trial When Only Back Pay Is
Sought Under the Americans with DisabilitiesAct, 52 VAND. L. REV. 795, 809-22 (1999)
(summarizing recent case law in this area).
315. 523 U.S. 340 (1998).

2000]

FEDERAL SUMMARY JUDGMENT

under the Copyright Act for statutory damages. The decision is all the
more remarkable because the Court held (eight to one) that Congress
itself denied jury trials under the private right of action provided by the
Act.316 The majority opinion (authored by Justice Thomas) concluded
that the Act was at best silent about whether a jury could award
statutory damages" The pertinent section provided only that statutory
damages might be awarded "as the court considers just;" this language
appeared to suggest that a bench trial was appropriate." 8 So the Court
had to confront the constitutional question of whether the Seventh
Amendment commanded a jury trial for statutory damages. Following
the two-step analysis, the Court held that a copyright action for
statutory damages was properly classified as a legal claim within the
purview of the Seventh Amendment.3 9
In a Section 1983 case last term, City of Monterey v. Del Monte
Dunes at Monterey, Ltd.m five justices concurred that a jury right existed
for Fifth Amendment takings claims brought under section 1983 of Title
42 of the United States Code. The plaintiff landowners (and their
predecessors), who sat on 37.6 acres of ocean-front property, suffered
five straight defeats before the city's planning commission in seeking
approval for their development plans.l They brought suit in federal
district court, alleging a temporary regulatory taking and other
constitutional claims, and eventually won a $1.45 million jury verdict. m
The district court entered the judgment, and the Ninth Circuit and
Supreme Court affirmed the trial judge's decision to submit these
constitutional claims to a jury. Because all of the justices agreed that
section 1983 did not by its own terms provide for a jury trial,"m the Court
confronted the constitutional issue. The three opinions-a plurality
316. 17 U.S.C. § 504(c). Subsection (c)(1) provides that a copyright owner has a right
'to recover, instead of actual damages and profits, an award of statutory damages... , in a
sum of not less than $500 or more that $20,000 as the court considers just."

317. See Feltner,523 U.S. at 342.
318. Justice Scalia alone, in a separate concurring opinion, located a jury right directly in
the Copyright Act. In opposition to the majority, he concluded that the word "court" could
reasonably include both the judge and jury. While this reading (Justice Scalia allowed) was
not "necessarily the best interpretation" of the text, it had the virtue of saving section 504(c)

from invalidity. Id.
at 357 (Scalia, J., concurring).
319. See Feltner,523 U.S. at 346-55.
320. 526 U.S. 687 (1999). See generally The Supreme Court-LeadingCases, 113 HARV.
L. REv. 200,296-306 (1999) (discussing opinion).
321. Monterey, 526 U.S. at 694-97.

322. See id. at 698-01.
323. Monterey, 526 U.S. at 706 (plurality opinion), 723 (Scalia, I., concurring), and 733
(Souter, J., dissenting in part).
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authored by Justice Kennedy, a separate concurrence by Justice Scalia,
and a partial dissent by Justice Souter-differed (on the surface, at
least) over how best to analogize a takings claim to an eighteenth
century cause of action. The plurality (Chief Justice Rehnquist, and
Justices Stevens, Kennedy and Thomas) and Justice Scalia held that
because damage suits under section 1983 "sound in tort," by
"provid[ing] redress for interference with protected personal or
property interests," they were properly conceived of as legal in nature!" '
By contrast, the four dissenters viewed a takings claim as most
analogous to a direct condemnation proceeding, which at the birth of
the Republic would have been tried to a judge.
At the root of the dispute among the Justices, though, was a more
exquisite concern: the respective roles of jury and judges in evaluating
the reasonableness of governmental regulation. The Court affirmed the
district court's decision to submit two questions to the jury: whether the
landowner was deprived of all economic value by the regulatory taking,
and whether the decision by the planning board to reject the
development plan bore a reasonable relationship to its concededly
legitimate environmental goals. 26 The dissent viewed the Court's ruling
as an assault on the judge's singular authority to "assess the
constitutional legitimacy of the government's objective or the
constitutional adequacy of its relationship to the government's chosen
'
means."327
The vision of juries roving loose to render judgments on the
legitimacy of local zoning (and presumably other regulatory) practices
gave even the plurality and Justice Scalia pause. Justice Kennedy's
opinion denied that the holding would allow a jury trial for a "broad
challenge to the constitutionality of the city's general land-use
ordinances or policies." 32 And Justice Scalia allowed that only in the
"highly particularized context of the present case, involving the denial of
a single application for stated reasons" did the case present a factual
question for the jury.329

324. Id. at 709 (plurality opinion). Justice Scalia agreed with the plurality's bottom-line
conclusion, but submitted his own historical analysis in support. Id. at 727-31 (Scalia, J.,
concurring).
325. Id. at 733-735 (Souter, J., dissenting in part).
326. Id. at 721-722 (plurality opinion).
327. Id. at 754 (Souter, J., dissenting in part).
328. Id. at 722 (plurality opinion). But as the dissent retorted, "the Court's reticence is
cold comfort" and cannot serve "as an effective limit on the consequences of its reasoning."
Id. at 755 (Souter, J., dissenting in part).
329. Id. at 732 (Scalia, J., concurring).
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The Court also recently invoked the Seventh Amendment in Ortiz v.
FibreboardCorp.3° to invalidate a "limited fund" class settlement under
Rule 23(b)(1)(B)-one requiring no notice to the class-which a sevenjustice majority viewed as a threat to the absent class members' jury
right:
Finally, if we needed further counsel against adventurous
application of Rule 23(b)(1)(B), the Rules Enabling Act and the
general doctrine of constitutional avoidance would jointly sound
a warning of the serious constitutional concerns that come with
any attempt to aggregate individual tort claims on a limited fund
rationale. First, the certification of a mandatory class followed
by settlement of its action for money damages obviously
implicates the Seventh Amendment jury trial rights of absent
class members. We noted in Ross v. Bernhard... that since the

merger of law and equity in 1938, it has become settled among
the lower courts that "class action" plaintiffs may obtain a jury
trial on any legal issues they present .... By its nature, however, a

mandatory settlement-only class action with legal issues and
future claimants comrgomises their Seventh Amendment rights
without their consent. '

As we are about to see, the Seventh Amendment's reexamination
clause addresses similar concerns.
2. What Effect Do We Give to A Jury Verdict?
The Seventh Amendment not only guarantees a right to a jury trial,
but also sanctifies the jury's handiwork under the reexamination clause.
It compels federal courts to rationalize arguably inconsistent verdicts."
It also bars courts from reweighing the evidence after the jury returns its
verdict, 33 or deciding claims tried to the bench inconsistent with a jury
330. 527 U.S. 815 (1999). See discussion supra note 278.
331. Ortiz, 527 U.S. at 845-46 (footnote omitted).
332. See, eg., At. & Gulf Stevedores, Inc. v. Ellerman Lines, Ltd., 369 U.S. 355, 364
(1962) ("Where there is a view of the case that makes the jury's answers to special
interrogatories consistent, they must be resolved that way"); Kerr-Selgas v. Am. Airlines,
Inc., 69 F.3d 1205, 1210-12 (1st Cir. 1995) (noting that latent ambiguity in jury's responses to
special verdicts was not grounds for judgment as a matter of law, nor was resubmission to the
jury to resolve the ambiguity a violation of the Seventh Amendment reexamination clause);
LeBlanc-Sternberg v. Fletcher, 67 F.3d 412,427-29 (2d Cir. 1995) (concluding that the court is

required either to harmonize the verdicts or grant new trial; "[i]t is not the province of [any
federal] court simply to enter a judgment that overrules some of the jury's findings").
333. The reexamination clause does not bar courts from ordering a new trial or

MARQUETTE LAW REVIEW

[Vol. 84:141

verdict based on common issues of fact.'M

Nor may a second jury
reexamine the findings of a first.335 Remittitur of jury verdicts is also in
the orbit of the Seventh Amendment: any reduction must permit
recovery of the highest amount the jury tolerably could have awarded.
Recently, in Hetzel v. Prince William County, Virginia3 -- decided

without argument in a brief and unanimous per curiam opinion-the
Court revived and reaffirmed3' the Seventh Amendment principle that a
court may order remittitur of a jury verdict only by consent of the
plaintiff, who must be offered the option of a new trial on damages. It
reversed the judgment of the Fourth Circuit issuing a writ of mandamus
to the district court to reduce an award for emotional distress in a sex
discrimination case under Title VII of the Civil Rights Act of 1964 and
remittitur. See, e.g., Cent. Office Tele., Inc. v. Am. Tel. & Tel. Co., 108 F.3d 981, 993 (9th Cir.
1997) ("[T]he re-examination clause of the amendment does not inhibit the power of the trial
judge to grant new trials or to order remittitur"); Atlas Food Sys. & Serv., Inc. v. Crane Nat'l
Vendors, Inc., 99 F.3d 587, 595-98 (4th Cir. 1996) (ruling that two remittiturs of punitive
awards in successive trials are not barred by seventh amendment). Nor does it preclude
appellate review of the district court's decision to deny remittitur. See, e.g., Gasperini v. Ctr.
for Humanities, 116 S. Ct. 2211,2223 (1996); Steinke v. Beach Bungee, Inc., 105 F.3d 192, 197198 (4th Cir. 1997) (ordering remand of denial of remittitur of $12 million verdict in diversity
personal injury case); Consorti v. Armstrong World Indus., Inc., 103 F.3d 2,4-5 (2d Cir. 1996)
(per curiam) (remanding award that arguably violates New York state substantive law);
Cont'l Trend Res., Inc. v. OXY USA, Inc., 101 F.3d 634, 643 (10th Cir. 1996) (remitting $20
million punitive award to $6 million on appeal).
334. See generally Dairy Queen, Inc. v. Wood, 369 U.S. 469, 470-73 (1962); Beacon
Theatres, Inc. v. Westover, 359 U.S. 500, 511 (1959). See also LeBlanc-Sternberg v. Fletcher,
67 F.3d 412, 432 (2d Cir. 1995) (reversing denial of equitable relief to plaintiffs where jury
found against defendants on common issues of fact); York Center Park Dist. v. Krilich, 40
F.3d 205, 208 (7th Cir. 1994) (finding that while district court clearly erred in deciding bench
trial under Clean Water Act, remand was unnecessary in light of facts that jury "necessarily
found" against plaintiff on related state tort claims).
335. See, e.g., Castano v. Am. Tobacco Co., 84 F.3d 734, 750-51 (5th Cir. 1996)
(decertifying mass tort class, in part on grounds that bifurcation of case into "class" and
"individual" phases would inevitably entail rehearing of evidence and issues by separate
juries in violation of Seventh Amendment); In re Rhone-Poulenc Rorer, Inc., 51 F.3d 1293,
1303 (7th Cir. 1995) (ruling that court bars class procedure where one federal jury is
empanelled to decide whether one or more of the defendants in a mass tort products liability
case is negligent, leaving final liability and damage decisions for subsequent trials before
other courts; seventh amendment "right to a jury trial.., is a right to have juriable issues
determined by the first jury impaneled to hear them (provided there are no errors warranting
a new trial), and not reexamined by another finder of fact"), cerL denied, 516 U.S. 867 (1995).
336. See, e.g., Langevine v. District of Columbia, 106 F.3d 1018, 1024 (D.C. Cir. 1997)
(declining to overturn $200,000 verdict for "[b]odily injury, physical pain and suffering, [and]
mental anguish" in false arrest and false imprisonment case, despite fairly modest physical
injuries and that jury found no liability against police officers on assault and battery claim).
337. 523 U.S. 208 (1998).
338. Id. at 211 (citing Kennon v. Gilmer, 131 U.S. 22,27-28 (1889)).
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section 1983 of Title 42 of the United States Code.3 39 "The Court of
Appeals' writ of mandamus, requiring the District Court to enter
judgment for a lesser amount than that determined by the jury without
allowing petitioner the option of a new trial, cannot be squared with the
Seventh Amendment. "m
3. The Intersection of Summary Judgment and the Seventh
Amendment
One seldom finds the summary judgment and Seventh Amendment
cases cross-cited anymore, perhaps because the courts long ago disposed
of the facial seventh amendment challenge to summary judgment, at
least in cases where the issue to be resolved is purely one of law."l But
this formula merely begs the question: what matters are sufficiently
"legal" in nature to fall exclusively in the judge's domain? As we have
seen in the 1997-98 sample, there are questions that dance on the
margins, such as intent, reasonableness and credibility issues historically
deemed to be jury issues.
Looking at the problem anew, through the prism of contemporary
summary judgment practice, we might see that the Seventh Amendment
limits summary judgment in much the same way as due process: by
constitutionalizing a procedure (a jury trial) that must be extended to
any civil litigants presenting a contested issue of an outcome339. See id.
at 211.
340. Id.
341. See, e.g.,
Fidelilty & Deposit Co. of Md. v. United States, 187 U.S. 315, 319-21
(1902); Perkins v. City of W. Covina, 113 F.3d 1004, 1013-14 (9th Cir. 1997); City of Chanute,
Kansas v. Williams Natural Gas Co., 955 F.2d 641, 657 (10th Cir. 1992) (ruling that court
could grant summary judgment on determination of reasonableness in an antitrust case
because "[t]he trial judge in this case applied the law to undisputed facts"); Benjamin v.
Traffic Executive Ass'n E. R.R., 869 F.2d 107, 115 n.11 (2d Cir. 1989) ("Plaintiffs cannot
attack summary judgment decisions as inimicable to the seventh amendment"); Sengupta v.
Morrison-Knudsen Co., 804 F.2d 1072, 1078 n.3 (9th Cir. 1986) (ruling on the merits of a
racial discrimination claim under Title VII of the Civil Rights Act, the court wrote that "[t] he
Constitution only requires that bona fide fact questions be submitted to a jury"); Itel Capital
Corp. v. Cups Coal Co., 707 F.2d 1253, 1261 (11th Cir. 1983) ("[W]here no issue of fact
remains, summary judgment decides only questions of law and does not deprive the losing
party of its jury trial right"). At least one court of appeals even enlisted the a prioriargument
that summary judgment could not exist if the Seventh Amendment guaranteed a jury trial in
every civil legal case. See, e.g., Conde v. Velsicol Chem. Corp., 24 F.3d 809, 814 (6th Cir.
1994). But see Wallace v. SMC Pneumatics Inc., 103 F.3d 1394, 1397 (7th Cir. 1997)
(exhorting district courts to resist the "drift" toward summary judgment, in light of jury right
guaranteed by the Seventh Amendment); Douglas G. Smith, The Historical and
ConstitutionalContexts of Jury Reform, 25 HOFSTRA L. REV. 377, 488-89 (1996) (discussing
that rationale of Fidelity & Deposit decision "not entirely without criticism").
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determinative fact. We might expect, due to the role of the jury, that
judges will be even more leery to grant summary judgment when the
Seventh Amendment is implicated. Yet we must resist the temptation
of gauging the legitimacy of summary judgment based on whether the
case is being tried to a jury or bench. Judge Posner dispelled this
suggestion in Brotherhood Shipping Co., Ltd. v. St. Paul Fire & Marine
Insurance Co.,342 a routine negligence case against the City of Milwaukee
and others, filed in admiralty. A district court granted summary
judgment to the city. "The only issue for us," Judge Posner wrote, "is
whether, viewing the evidence obtained through pretrial discovery as
favorably to the shipowner as reason allows, we can say that no
reasonable trier of fact could conclude that the city had been even a
little bit negligent. '' 33 The city argued that because the case would be
tried to the bench, rather than a jury, the district court enjoyed more
latitude to grant summary judgment even upon contested issues of
fact-bowing to the inevitability that the same judge would ordinarily be
making the findings of fact, anyway.3" After suggesting that the city
might be wrong about the jury issue, 5 the court went on to condemn the
very concept of a two-tier summary judgment standard. "[T]he care
with which we review a grant of summary judgment ought not vary with
the likelihood that if we reverse, the judge we are reversing will be the
trier of fact on remand and will use his factfinding discretion to reinstate
the judgment that we have reversed. Even realism has its limitations. "3
C. Closing Thoughts on the ConstitutionalReach of Summary Judgment
At this point in the analysis, let us put Rule 56 back in the picture. I
have demonstrated that even in the absence of a formal "summary
judgment" rule, our constitutional rights to due process and a jury trial
342. 985 F.2d 323 (7th Cir. 1993).
343. Id. at 325.
344. Id.
345. The court observed that under the "savings to suitors" clause in the statute creating
admiralty jurisdiction, 28 U.S.C. § 1333(1), the plaintiff preserves its other tort remediesincluding, in this case, damage issues that could be tried to a jury. BrotherhoodShipping, 985
F.2d at 326.
346. Id. at 326. The court further noted:
From time to time courts have hinted, though none to our knowledge has held, that
if no jury trial is in the offing the trial judge can go beyond the strict scope of
summary judgment-an inquiry into the existence of a genuine issue of material
fact-and do a little factfinding. Today we reaffirm that he may not.
Id. at 327 (citations omitted).
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would substantially dictate the same kind of constraints on judicial
determinations of claims. It is my view, by extension, that a court which
erroneously grants a merits-type summary judgment not only violates a
procedural rule but commits an error of constitutional magnitude. I
should not be understood, of course, to argue that our constitution bars
summary judgment outright-a legal lunacy. From reading thousands of
summary judgment opinions over years of practice, I am also reasonably
certain that most judges sincerely attempt to implement Rule 56 with
deliberation and fair play. But some recent tendencies in summary
judgment are suspect and must be reconsidered. The 1997-98 case law
sample highlights some of these: arrogation of intent, reasonableness
and even credibility determinations. Combined with the strictness with
which district courts and courts of appeals enforce Rule 56, we have
taken a sizable risk that weak but valid causes of action - along with
due process and the Seventh Amendment jury right-may be sacrificed
on the altar of efficiency.
Il. THE SUPREME COURT RESISTS THE TREND TOWARD

SUMMARINESS

Combing over the decisions of the past several terms, the Supreme
Court modeled in differing contexts the importance of reserving factual
issues to triers of fact in federal civil cases and refraining from summary
judgment. These decisions reinforce, at a propitious time, the
boundaries of the federal judicial duty to decide contested issues of fact
by a hearing.
In its most recent term, the Supreme Court twice addressed the
fitness of cases for entry of a Rule 50 judgment as a matter of law on
appeal, following a jury verdict for the plaintiff. In the first case,
Weisgram v. Marley Co.,37 the plaintiff won a verdict in federal district
court in a diversity products liability case involving an allegedly
defective space heater. On appeal, the Eighth Circuit3 held that the
trial judge erred in admitting three putative expert witnesses for plaintiff
under the standards announced in Daubert v. Merrell Dow
Pharmaceuticals, Inc3 9 It then found the balance of the evidence
presented by plaintiff insufficient to support liability, and it directed
entry of a judgment for the defendant.Y
347. 120 S.Ct. 1011 (2000).
348. Weisgram v. Marley Co., 169 F.3d 514,522 (8th Cir. 1999).
349. 509 U.S. 579 (1993).
350. See Weisgram, 169 F.3d at 517.
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The Supreme Court unanimously affirmed, holding that under these
circumstances-where the plaintiff was well aware of the governing
standards for expert testimony, where the defendant vigorously
contested admissibility at trial and plaintiff made no attempt to add or
substitute other evidence-it was within the court of appeals' discretion
to direct the entry of judgment as a matter of law. 5' Citing Neely v.
Martin K. Eby Construction. Company,352 it stated "that the authority of
courts of appeals to direct the entry of judgment as a matter of law
extends to cases in which, on excision of testimony erroneously
admitted, there remains insufficient evidence to support the jury's
verdict. 353 But the opinion made clear that this is not invariably the
correct response when faced with trial error, and that panels should
exercise caution. "As Neely recognized, appellate rulings on post-trial
pleas for judgment as a matter of law call for the exercise of 'informed
discretion,' and fairness to the parties is surely key to the exercise of that
discretion.
By contrast, in Reeves v. Sanderson Plumbing Products, Inc.,355 the
Court unanimously reinstated a verdict for an age discrimination
plaintiff that had been yanked away on appeal. A jury awarded a
$35,000 verdict356 to Roger Reeves, age 57, whose employer fired him
after 40 years of service in violation of the ADEA.3" The employer
claimed that the termination was motivated by Reeves failure to
maintain accurate time records.3" Reeves testified not only that the
employer was wrong about the record keeping, but that his muchyounger supervisor made crude, childish remarks about Reeves' age the most colorful of which was that plaintiff "was so old that [he] must
have come over on the Mayflower., 539 On appeal, the Fifth Circuit
reversed the trial judge's denial of judgment as a matter of law,
concluding that Reeves had failed to present enough evidence to prove
that age motivated the termination." ° The Supreme Court's decision351. See Weisgram, 120 S.Ct. at 1011.
352. 386 U.S. 317 (1967).

353. 120 S. Ct. at 1022.
354. Id. at 1020 (quoting Neely, 386 U.S. at 329).
355. 120 S. Ct. 2110. The author of this article authored an amicus brief in support of
Mr. Reeves on behalf of the National Employment Lawyer's Association.
356. This was doubled by the district court to $70,000 on the jury's finding that the
violation was willful. See Reeves, 120 S. Ct. at 2104.
357. 29 U.S.C. § 621 et seq.
358. Reeves, 120 S. Ct. at 2103-04.
359. Reeves, 120 S. Ct. at 2110.
360. See id. at 2104.
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reversing the Fifth Circuit-ironed out a festering split in the circuits
about the kinds and quantity of evidence that a discrimination plaintiff
must proffer to survive judgment as a matter of law, holding that the
court of appeals applied too high a standard to Reeves' case.36
Importantly, for observers of summary judgment, the Reeves Court
restated the trilogy view that Rule 56 "mirrors" the standard for Rule 50
"such that 'the inquiry under each is the same.' "n It reiterated the legal
commonplace that a court "may not make credibility determinations or
weigh the evidence." But then it added a fillip to the boilerplate:
Thus, although the court should review the record as a whole, it
must disregard all evidence favorable to the moving party that
the jury is not required to believe... That is, the court should
give credence to the evidence favoring the nonmovant as well as
that 'evidence supporting the moving party that is uncontradicted
and unimpeached, at least to the extent that that evidence comes
from disinterestedwitnesses.'
Taken straight, neither judgment as a matter of law nor (by
extension) summary judgment can legitimately rest on testimony by
interested parties (say, agents or officers of a corporate defendant)
averring innocence, because a jury could always reject the witnesses'
credibility in the cold, hard light of trial.
In 1999, the Supreme Court reversed summary judgment in a voting
rights case, Hunt v. Cromartie, that had visited the Court (with
different configurations of parties) twice before. Both times, the case
led to landmark decisions mapping the contours of an equal protection
challenge to race-conscious legislative districting (there drawn to
increase African-American voter effectiveness).3 A three-judge federal
district court in North Carolina tossed out that state's reapportionment
plan, which included the notorious Twelfth District that stretched 160
361. See id. at 2111.
362. Id. at 2110 (quoting Anderson, 477 U.S. at 250-51).
363. Id.
364. Id. at 2110 (quoting 9A C. WRIGHT, A. MILLER, ET AL, FEDERAL PRACICE AND
PROCEDURE § 2529, at 299-300 (1995) (emphasis added).
365. 119 S. Ct. 1545 (1999).
366. See Shaw v. Reno, 509 U.S. 630 (1993) (holding that consideration of race as a
factor in Congressional districting, even as a remedy for past racial discrimination, may
violate equal protection and warrants strict scrutiny); Shaw v. Hunt, 517 U.S. 899 (1996)
(affirming district court finding that North Carolina's Twelfth Congressional District was
segregated by race and was not narrowly drawn to serve a compelling purpose).
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miles long down Interstate 85 and "gobble[d]" up minority enclaves
across the state. 7 The state then redrew its map with a more compact
and racially diverse Twelfth District. The district nonetheless drew a
renewed challenge, once again for unduly favoring African-Americans.
Then, "before either party had conducted discovery and without an
evidentiary hearing," ' both sides submitted summary judgment
motions. The panel ruled for the plaintiffs and enjoined elections under
the redrawn map, finding that the Twelfth District continued to violate
equal protection.
The unanimous court reversed the panel and remanded the case for
trial. Justice Thomas, writing for the Court, observed that while explicit
racial classifications require no inquiry into legislative purpose, facially
neutral statutes pose more daunting challenges. "The task of assessing a
jurisdiction's motivation... is not a simple matter; on the contrary, it is
an inherently complex endeavor, one requiring the trial court to
perform a 'sensitive inquiry into such circumstantial and direct evidence
of intent as may be available."' 37 0 In this case, the plaintiffs "offered only
circumstantial evidence in support of their claim." 3 Meanwhile, the
state controverted the plaintiffs' case with its own expert and testimonial
evidence that the Legislature crafted the district not to favor blacks per
se, but Democratic voters in general.'
Recognizing that the expert and statistical evidence on both sides
tended to support the parties' competing hypotheses, the Court
concluded that summary judgment was not an appropriate vehicle for
adjudicating this case. "The legislature's motivation is itself a factual
question,'3' the Court noted, and that question was controverted.
Anderson v. Liberty Lobby held that on summary judgment, a nonmovant's evidence "is to be believed and all justifiable inferences are to
be drawn in [that party's] favor." 374 Accordingly, the Court concluded,
367. Shaw, 509 U.S. at 635-36.
368. Hunt v. Cromartie, 526 U.S. 541, 545 (1999).
369. See id.
370. Id. at 546 (quoting Arlington Heights v. Metropolitan Housing Development Corp.,
429 U.S. 252,266 (1977)).
371. The plaintiffs' evidence included (a) a map of the district; (b) proof that the district
sliced disproportionately through county lines; (c) expert affidavits that the district failed
traditional measures of compactness; and (d) statistics showing that African-American
communities were favored for inclusion in the district over contiguous white communities
with comparable Democratic registration. Id. at 547-48.
372. See id. at 549-50.
373. Id. at 549.
374. Id. at 552 (quoting Anderson, 477 U.S. at 255).
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"it was error in this case for the District Court to resolve the disputed
fact of motivation at the summary judgment stage."3 5 The Court found
that the panel erred because it "either credited [plaintiffs'] asserted
inferences over those advanced and supported by [the State defendants],
or did not give [the State defendants] the inference they were due."' 3 6 It
determined that summary judgment, particularly for the party bearing
the burden of proof, "is inappropriate when the evidence is3susceptible
of different interpretations or inferences by the trier of fact." ,n
The 1998 decision in Bragdon v. Abbottu,1 an ADA7 case, further
elucidated the standard for summary judgment. Here, as in Hunt, the
plaintiff won summary judgment and defendant sought reversal and a
trial on the merits of his defense.' Bragdon, a dentist practicing in
Bangor, Maine, refused to fill a cavity in the mouth of a patient
(Abbott) infected by the human immunodeficiency virus ("HIV"). 1 He
offered only to proceed in a hospital setting, at the patient's expense.=
His refusal to treat Abbott presented a claim under Title III, the public
accommodation branch of the ADA, which bans private discrimination
"in the full and equal enjoyment of the goods, services, facilities,
privileges, advantages, or accommodations of any place of public
accommodation."' Bragdon presented as an affirmative defense that
Abbott's infection posed a "direct threat" to Bragdon's health and
safety.
By turns, the federal district court in Maine and the First
Circuit granted summary judgment to Abbott on liability and against

375. Id.
376. Id.
377. Four Justices (Stevens, Souter, Ginsburg, and Breyer) joined a concurring opinion.
The four did not challenge Justice Thomas's summary judgment analysis, but sowed doubts
about whether the circumstantial record evidence (which they summarized as the "bizarre"
shape of the district, ambiguous registration and voting patterns, and the racial composition
of the district)-which appeared to them equally consistent with partisan gerrymanderingcould ever support a claim for race discrimination under the Fourteenth Amendment. Id.at

555-58 (Stevens, J., concurring).
378. 524 U.S. 624 (1998).
379. 42 U.S.C. § 12101 (2000).
380. See Bragdon,524 U.S. at 629-30.

381. See id. at 629.
382. See id.
383. Id. (quoting 42 U.S.C. §12182).
384. 42 U.S.C. § 12182(b)(3). ("Nothing in this subchapter shall require an entity to
permit an individual to participate in or benefit from the goods, services, facilities, privileges,
advantages and accommodations of such entity where such individual poses a direct threat to
the health and safety of others").
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Bragdon's defense of direct threat. The Supreme Court took up both
issues.
On the issue of liability, the Court divided five to four in favor of
plaintiff Abbott. The majority's analysis (authored by Justice Kennedy)
shed light on key terms in the ADA-a statute never before reviewed
by the Supreme Court-including whether plaintiff suffered a "physical
impairment," and whether she was "substantially limited" in a "major
life activity."r' In a nutshell, the majority held that HIV infection
constituted a disability under the ADA, even without physical
symptoms, because it impaired at least one major life activity:
reproduction.' The majority cited data demonstrating the high risk of
mother-to-fetus communicability.'
The majority opinion noted that
"[tiestimony from the respondent that her HIV infection controlled her
decision not to have a child is unchallenged" and that in "the context of
reviewing summary judgment, we must take it to be true. Fed. Rule Civ.
Proc. 56(e)."'
The Court then took up Bragdon's "direct threat" defense. The
First Circuit, citing authoritative statements from the Centers for
Disease Control ("CDC") and the American Dental Association, had
held as a matter of law that a dentist who uses universal precautions had
no reasonable basis for concern about HIV transmission.39 Moreover,
the Court held that "Bragdon failed to present any objective, medical
evidence showing that treating respondent in a hospital would be safer
or more efficient in preventing HIV transmission than treatment in a
well-equipped dental office. 39 1 Yet despite the paucity of evidence
assessing the risk of HIV infection, seven Justices voted to reverse
summary judgment and reopen the defense.39 The majority opinion did
so only on the most grudging grounds. "We acknowledge the presence
of other evidence in the record.., which, subject to further arguments
and examination, might support" summary judgment, Justice Kennedy
385. See Bragdon,524 U.S. at 629-30.
386. Id. at 632-42.
387. See id. at 641.
388. See Id. at 639-40.
389. 1d. (citing FED. RULE Civ. P. 56(c)).
390. Id. at 650-51.
391. Id at 651.
39Z Id. at 654; 656-57 (Ginsburg, J., concurring); 663-64 (Rehnquist, Ci., concurring in
the judgment in part and dissenting in part, joined by Scalia, O'Connor and Thomas, JJ.).
The remaining two justices, Justices Stevens and Breyer, concurred in the remand of the
direct threat question, but noted their preference for an outright affirmance of summary
judgment. Id. at 655-56 (Stevens, J., concurring).
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observed, but the evidence was not narrowly tailored to the question of
whether at the time Bragdon refused to treat his patient (September
1994), health experts agreed that it was safe for dentists to work on
HIV-infected patients?3 For this reason, the Court remanded the case
back to the First Circuit.
The majority emphasized that the record before the Court was not at
all promising for Bragdon's defense: "There are reasons to doubt
whether petitioner advanced evidence sufficient to raise a triable issue
of fact on the significance of the risk.",3M Bragdon's first argument-that
the use of high-speed drills and water cooling could promote airborne
infection-lacked any basis in the scientific literature, and even his own
expert witness provided no "traceable, analytical basis in objective fact
about this possibility. 3 95 The second argument-that the CDC
identified seven dental workers who suffered possible occupational
infection of HIV-was medically uncertain at least and the Court
"doubt[ed] it would meet the objective, scientific basis for finding a
significant risk to the petitioner."3 With these doubts mounted against
Bragdon's position, the majority nonetheless held that summary
in view of the truncated factual record
judgment should be reconsidered
3
presented on certiorari: 1
We conclude the proper course is to give the Court of Appeals
the opportunity to determine whether our analysis of some of the
studies cited by the parties would change its conclusion that
petitioner presented neither objective evidence nor a triable
issue of fact on the question of risk. In remanding the case, we
do not foreclose the possibility that the Court of Appeals may
reach the same conclusion it did earlier. A remand will permit a
full exploration of the issue through the adversary process.

393. Id. at 653.
394. Id.
395. Id (citing General Electric Co. v. Joiner, 522 U.S. 136,143 (1997)).

396. Id. at 654.
397. The Court had granted certiorari on the question of what deference, if any, a health
professional's own assessment of risk in light of then-current knowledge should be given in
evaluating the "direct threat" defense. Id. at 648. It denied certiorari on the companion
question of whether Bragdon raised a genuine issue of material fact on the defense in his case.
I at 648. Because briefing was not invited on the latter question, the majority held that
remand was appropriate in this record. Id. at 654-55. On remand, the First Circuit has simply
reaffirmed its earlier conclusions. See Abbott v. Bragdon, 163 F.3d 87 (1st Cir. 1998), cert.
denie4 526 U.S. 1131 (1999).

398. Id. at 655.
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Justice Ginsburg, in her separate concurring opinion, echoed this
point. "I further agree," she wrote, "that it is wise to remand [the direct
threat issue], erring, if at all, on the side of caution." 39 Finally, the four
dissenting justices joined the majority on the remand of the direct threat
defense. Evidence that some dental and other health professionals may
have contracted HIV infection on the job "[a]t a minimum... was
sufficient to create a triable issue on this question, and summary
judgment was accordingly not appropriate. "
In other recent cases, the Supreme Court rejected rules adopted by
courts of appeals that tended to facilitate summary judgment. One such
case was Oncale v. Sundowner Offshore Services, Inc., 1 in which the
Court unanimously rejected an interpretation of Title VII of the Civil
Rights Act of 1964 that categorically barred claims of same-sex
workplace harassment. The plaintiff, a roustabout on an oil rig in the
Gulf of Mexico, alleged that he had suffered grotesque abuse by his
male co-workers (including sexual assault and threatened rape).' The
district court and Fifth Circuit in turn held that plaintiff could not state a
claim for male-on-male harassment.' The Court's opinion, signed by
Justice Scalia, began by dispensing with the premise underlying the
lower court's decisions that Title VII did not contemplate claims
involving discrimination by members of the same protected group as
plaintiff.0 "[W]e have rejected any conclusive presumptions that an
employer will not discriminate against members of his own race. ' o
Accordingly, even if the "precedents leave any doubt on the question,
we hold today that nothing in Title VII necessarily bars a claim of
discrimination 'because of... sex' merely because the plaintiff and the
defendant (of the person charged with acting on behalf of the
defendant) are of the same sex."4' For its decision, the Court relied
principally on the language of Title VII (and the Court's decisions
interpreting it), which contained no categorical exclusion of same-sex
harassment cases.
399. Id at 656 (Ginsburg, J., concurring).
400. Id at 664 (Rehnquist, C.J., concurring in the judgment in part and dissenting in
part). See also id at 664-65 (O'Connor, J., concurring in the judgment in part and dissenting
in part) (adopting Part II of Chief Justice Rehnquist's opinion regarding direct threat).
401. 523 U.S. 75 (1998).
402. Id. at 76.
403. Id. at 77.
404. See id. at 78-79.
405. Id at 78.
406. Id at 79.
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The Court rejected the slippery slope rationale advanced by the
respondent, and followed by some lower courts, that to allow same-sex
Title VII harassment claims was to turn all unpleasant workplace
behavior into colorable discrimination claims-in Justice Scalia's words,
"transform[ing] Title VII into a general civility code for the American
workplace."' ° Yet the Court expressed trust in triers of fact to
distinguish between spurious and substantial claims of harassment.
Although the inference of discrimination is more easily drawn when the
harasser is a different sex from the plaintiff, the Court allowed that a
"trier of fact might reasonably find such discrimination... if a female
victim is harassed in such sex-specific and derogatory terms by another
woman as to make it clear that the harasser is motivated by general
hostility to the presence of women in the workplace."' Moreover, the
Court believed that triers of fact could determine whether alleged
harassment was sufficiently severe and pervasive to violate Title VII:
"Common sense, and an appropriate sensitivity to social context, will
enable courts and juries to distinguish between simple teasing or
roughhousing among members of the same sex, and conduct which a
reasonable person in the plaintiff's position would find severely hostile
or abusive."4 ' The Court's analysis suggests that courts err when they
interpret statutes just to grease the skids for summary disposition.
This same theme-rejecting a judicial construction of a statute
tending to facilitate summary disposition-was sounded in a section
1983 case, Crawford-El v. Britton,4' where the Court five to four

rejected a heightened burden of proof for "unconstitutional motivation"
cases brought against public officials. "Unconstitutional motivation"
describes the wide swath of cases where litigants challenge routine or
discretionary decisions by public employees or officials on the ground
that the official basis was a pretext for discrimination or retaliation for
exercising constitutional rights.412 The plaintiff in this case was a lifeterm inmate of the District of Columbia correctional system. 3 The
407.
408.
409.
410.

Idt at 80.
See id. at 80.
Id
Id at 82.

411. 523 U.S. 574 (1998). See, e.g., Wald, supra note 19, at 1917-26 (noting the
underlying history in the D.C. Circuit to develop a heightened pleading standard in civil rights
cases, including the Crawford-Elcase).
412. See, eg., Bd. of Educ., Island Trees Union Free Sch. Dist. No. 26 v. Pico, 457 U.S.
853, 871 (1982) (concerning removal of books from school library).
413. Crawford-El,523 U.S. at 578.
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system transferred him on six occasions to prisons in Washington state,
Missouri and Virginia. 14 For his last transfer to Florida, instead of
sending the inmate's belongings and legal materials directly to the next
facility, a corrections officer boxed them up and turned them over to the
inmate's brother-in-law-by coincidence, another District of Columbia
corrections employee.415 While the inmate eventually got his boxes back
this way (from his mother, at her expense), this unorthodox procedure
caused a several month delay in delivery."' The inmate sued, claiming
that the prison employee's failure to ship the belongings to Florida
directly was motivated by retaliation for the inmate's exercising his First
Amendment rights (i.e., his legal assistance to fellow inmates and
outspokenness about prison conditions to the press).417 A majority of
the en banc D.C. Circuit affirmed dismissal of the complaint,4 8 holding
that a plaintiff who challenges government action as unconstitutionally
motivated must adduce clear and convincing evidence of the motive at
the pleadings stage.4 9 The plurality opinion in the case reasoned that
because naked allegations of motive in civil rights cases could not
readily be disproved, and that high social costs attached to allowing
meritless litigation against public employees to proceed through
discovery, courts needed some mechanism to prune weak cases from the
dockets before time and effort were further expended on them.4'
Justice Stevens, writing for the five justice majority, rejected the
heightened proof standard. His opinion posited, as the issue in the case,
whether courts could craft rules specifically designed to deter or
foreshorten unpopular litigation:
The broad question presented is whether the courts of appeals
may craft special procedural rules for such [unconstitutional
motive] cases to protect public servants from the burdens of trial
and discovery that may impair the performance of their official
duties. The more specific question is whether, at least in cases
brought by prisoners, the plaintiff must adduce clear and
convincing evidence of improper motive in order to defeat a
414.
415.
416.
417.
418.

Id.
Il
Id
Id. at 579.
The holding was divided over a plurality opinion and three separate concurrences.

Ia at 582-83.

419. Id.
420. Id. at 584-85 (citing Crawford-El v. Britton, 93 F.3d 813, 816, 821 (D.C. Cir. 1996)).
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motion for summary judgment.421
The court of appeals' majority opinion framed its decision as a
corollary to the qualified immunity standard of Harlow v. Fitzgerald'
and its progeny, and Justice Stevens recognized that Harlow raised the
threshold generally for maintaining suit against public servants.4' But
the goal of protecting such employees from the expense and
inconvenience of suit-which forthrightly supported qualified
immunity--did not warrant court-made rules that ratcheted up the
standard of proof as well. Beginning with the recognition that section
1983 provided the "only realistic" remedy for constitutional violations in
many instances, 424 the majority noted that qualified immunity already
weeded out cases lacking a substantial basis because plaintiffs must
identify at an early stage of the case a defendant's intent to violate a
specific and clearly established constitutional command.4 2 At the
summary judgment stage, moreover, a case may be disposed of on
grounds that defendant's conduct was not unlawful (e.g., that the
plaintiff's speech in a First Amendment case was not a matter of public
concern) or lacked a causal link to plaintiff's injury. 4 6 With such
safeguards already in place, another hurdle in the form of a "clear and
convincing" standard was overkill. Such a standard also betrayed signs
of judicial overreaching: Justice Stevens wrote that "our cases
demonstrate that questions regarding pleading, discovery, and summary
judgment are most frequently and most effectively resolved either by
the rule-making process or the legislative process. ,,4Congress had just
passed the Prison Litigation Reform Act 4l in 1996, and there already
existed a panoply of rules to manage potentially troublesome
litigation.429 To add to this arsenal a new burden of proof would wrongly
"[alter] the cause of action itself in a way that undermines the very
purpose of § 1983-to provide a remedy for the violation of federal
421. Id. at 577. One of the majority, Justice Kennedy, amplified this point in a brief
separate concurrence: while allowing that inmate section 1983 litigation was the bain of the
federal judiciary, the existence of that remedy exemplified the ideal that "even as to prisoners

the Government must obey always the Constitution." Id. at 601 (Kennedy, J., concurring).
422. 457 U.S. 800 (1982).
423. Crawford-E 523 U.S. at 584-91.
424. Id. at 591 (citing Harlow, 457 U.S. at 814).

425. Id. at 592.
426. Id. at 592-93.
427. Id at 595.
428. Pub. L. 104-134, 110 Stat. 1321.
429. Id at 596-600.
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rights. , 430
Finally, in Cleveland v. Policy Management Systems Corp.,4"' the

Court unanimously cast doubt on the "sham affidavit" rule: the common
federal judicial practice of categorically disregarding, on summary
judgment, the affidavits of witnesses that arguably contradict their
deposition testimony. Substantively, the case concerned the effect (if
any) of a disabled person's application for Social Security Disability
Insurance (SSDI) on her standing to pursue an ADA claim against a
former employer. Employers had argued with some success in the lower
courts that a person who applied for SSDI-and affirmed under oath
that she was "unable to work"-was judicially estopped from later
claiming that she was also a "qualified individual with a disability"
under the ADA.432 But noting the apparently divergent statutory
definitions of "disability" in the two statutes, the Court held that an
SSDI application did not preclude a simultaneous ADA claimalthough it would require an explanation. 3 As the Court concluded:
When faced with a plaintiff's previous sworn statement asserting
"total disability" or the like, the court should require an

explanation of any apparent inconsistency with the necessary
elements of an ADA claim. To defeat summary judgment, that
explanation must be sufficient to warrant a reasonable juror's
concluding that, assuming the truth of, or the plaintiff's good
faith belief in, the earlier statement, the plaintiff could
430. Id. at 595. The dissenters split their votes between two opinions. Justice Scalia's
opinion, joined by Justice Thomas, attacked the concept of "motivation" torts under section
1983 root and branch. Id. at 611-612 (Scalia, J., dissenting). Justice Scalia interpreted section
1983 as written only to reach such constitutional violations specifically authorized by
governmental edict or practice-not mere frolics of individual employees-and concluded
that the foundational case of Monroe v. Pape, 365 U.S. 167 (1961) itself was in error. Id at
611. The first dissent, authored by Chief Justice Rehnquist and joined by Justice O'Connor,
embraced an extension of qualified immunity: "that a government official who is a defendant
in a motive-based tort suit is entitled to immunity from suit so long as he can offer a
legitimate reason for the action that is being challenged, and the plaintiff is unable to
establish, by reliance on objective evidence, that the offered reason is actually a pretext." Id.
at 602 (Rehnquist, C.J., dissenting).
431. 526 U.S. 795 (1999).
432. The Social Security Act, 42 U.S.C. § 423(d)(2)(A), defines as eligible for SSDI
benefits any person with a disability so severe that she is "unable to do [her] previous work"
and "cannot... engage in any other kind of substantial gainful work which exists in the
national economy." The ADA defines a "qualified individual with a disability" as one who
"with... reasonable accommodation" could "perform the essential functions" of her job."
42 U.S.C. § 12111(8).
433. Cleveland, 526 U.S. at 806.
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nonetheless "perform the essential functions" of her job, with or
without "reasonable accommodation."4M
Because Ms. Cleveland had sought to proffer such an explanation
below, the Court remanded the case for further consideration. 35
Yet the Court swerved outside this holding to note that it did not
necessarily subscribe to the lower court's use of "judicial estoppel" to
exclude affidavits on summary judgment motions:
The lower courts, in somewhat comparable circumstances, have
found a similar need for explanation. They have held with virtual
unanimity that a party cannot create a genuine issue of fact
sufficient to survive summary judgment simply by contradicting
his or her own previous sworn statement (by, say, filing a later
affidavit that flatly contradicts that party's earlier sworn
deposition) without explaining the contradiction or attempting to
resolve the disparity.... Although these cases for the most part
involve purely factual contradictions (as to which we do not
necessarily endorse these cases, but leave the law as we found it),
we believe that a similar insistence upon explanation is
warranted here, where the conflict involves a legal conclusion.'
The Court's explicit doubts leave the door ajar to future challenges
of the "sham affidvait" rule.
In sum, the agenda driving summary dispositions in the lower courts
has not been mirrored in the recent Supreme Court decisions. In Hunt
and Bragdon, the Court unanimously reversed and remanded summary
judgment decisions, applying the orthodox standards of Rule 56 to reject
inferences drawn in favor of the movant. In Oncale, Crawford-El, and
434. Id. at 807.
435. Id.
436. 526 U.S. at 806-07 (emphasis added and citations omitted). The Court cited the
following cases: Colantuoni v. Alfred Calcagni & Sons, Inc., 44 F.3d 1, 5 (1st Cir. 1994); Rule
v. Brine, Inc., 85 F.3d 1002,1011 (2d Cir. 1996); Hackman v. Valley Fair, 932 F.2d 239,241 (3d
Cir. 1991); Barwick v. Celotex Corp., 736 F.2d 946, 960 (4th Cir. 1984); Albertson v. TJ.
Stevenson & Co., 749 F.2d 223, 228 (5th Cir. 1984); Davidson & Jones Dev. Co. v. Elmore
Dev. Co., 921 F.2d 1343, 1352 (6th Cir. 1991); Slowiak v. Land O'Lakes, Inc., 987 F.2d 1293,
1297 (7th Cir. 1993); Camfield Tires, Inc. v. Michelin Tire Corp., 719 F.2d 1361, 1365-1366
(8th Cir. 1983); Kennedy v. Allied Mut. Ins. Co., 952 F.2d 262, 266 (9th Cir. 1991); Franks v.
Nimmo, 796 F.2d 1230, 1237 (10th Cir. 1986); Tippens v. Celotex Corp., 805 F.2d 949, 953-954
(11th Cir. 1986); Pyramid Sec. Ltd. v. IB Resolution, Inc., 924 F.2d 1114, 1123 (D.C. Cir.),
cert. denied, 502 U.S. 822 (1991); Sinskey v. Pharmacia Opthalmics, Inc., 982 F.2d 494, 498
(Fed. Cir. 1992), cert. denied, 508 U.S. 912 (1993).
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Cleveland, the Court struck down statutory interpretations by the lower
courts tending to favor summary disposition of employment and civil
rights cases. These cases deserve citation by the lower courts, every bit
as much as the Matsushita-Celotex-Anderson triad that helped usher in
the era of summary judgment..
CONCLUSION

The invisible hand of myriad court of appeals and district court
decisions have led us to this pass, where federal litigants must struggle
mightily just to get to a trial. The number of civil trials in federal
court-both jury and bench-has declined in absolute numbers, and
fallen precipitously as a percentage of pending civil cases. Even the
combined number of civil and criminal trials has declined absolutely
over the past quarter-century, while the size of tlae federal bench nearly
doubled. The jury right in federal court-and, more generally, the due
process right to a hearing on contested issues of fact-has thus taken a
beating in recent decades, a trend arguably abetted by the Supreme
Court's triad of summary judgment decisions in 1986, but underway
even before those decisions saw light. And yet, with a brace of recent
Supreme Court decisions chipping away at the edges of the prevailing
summariness of federal litigation, the time is nigh for our courts to
reevaluate the now-routine resort to Rule 56 in light of our
constitutional right to a civil trial.
TABLE 2: APPEALS

FROM FINAL JUDGMENTS - 475 F.2D - 484 F.2D

Reporter

Summary Judgment

Trial

475 F.2d

18 (2 rev'd)

56

476 F.2d
477 F.2d
478 F.2d
479 F.2d
480 F.2d
481 F.2d
482 F.2d
483 F.2d
484 F.2d
Total

9 (2 rev'd)
13 (8 rev'd)
15 (6 rev'd)
12 (6 rev'd)
20 (11 rev'd)
9 (4 rev'd)
18 (12 rev'd)
8 (4 rev'd)
14 (7 rev'd)
136 (62 rev'd)

53
70
51
55
41
52
43
50
47
518
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TABLE 3: APPEALS FROM FINAL JUDGMENTSReporter
127 F.3d
128 F.3d
129 F.3d
130 F.3d
131 F.3d
132 F.3d
133 F.3d
134 F.3d
135 F.3d
136 F.3d
Total

Summary Judgment
36 (13 rev'd)
51 (18 rev'd)
49 (17 rev'd)
49 (8 rev'd)
46 (25 rev'd)
50 (26 rev'd)
65 (19 rev'd)
40 (12 rev'd)
45 (17 rev'd)
39 (12 rev'd)
470 (167 rev'd)

127 F.3D - 136 F.3D
Trial
16
25
19
16
17
13
16
23
26
24
195

TABLE 4: APPEALS FROM FINAL JUDGMENTS - 781 F.2D - 790 F.2D
Reporter
781 F.2d
782 F.2d
783 F.2d
784 F.2d
785 F.2d
786 F.2d
787 F.2d
788 F.2d
789 F.2d
790 F.2d
Total

Summary Judgment
52
49
53
54
36
58
52
44
35
52
485

Trial
40
28
54
37
48
37
27
50
41
39
401

APPENDIX: SUMMARY JUDGMENT MERITS APPEALS IN 1973 SAMPLE

Kelly v. Kroger Co., 484 F.2d 1362 (10th Cir. 1973) (reversing summary
judgment in wrongful death case).
Dart Industries, Inc. v. Liberty Mut. Ins. Co., 484 F.2d 1295 (9th Cir.

MARQ UETTE LAW REVIEW

[Vol. 84:141

1973) (affirming summary judgment in insurance coverage case).
Jones v. Nelson, 484 F.2d 1165 (10th Cir. 1973) (reversing summary
judgment in personal injury case).
Otero v. New York City Hous. Auth., 484 F.2d 1122, 1137 (2d Cir. 1973)
(reversing discrimination in housing discrimination case).
Aulds v. Foster, 484 F.2d 945 (5th Cir. 1973) (reversing summary
judgment in prisoner case).
A. Cherney Disposal Co. v. Chicago & Suburban Refuse Disposal
Ass'n, 484 F.2d 751 (7th Cir. 1973) (reversing summary judgment in
antitrust case).
Protectoseal Co. v. Barancik, 484 F.2d 585 (7th Cir. 1973) (affirming
summary judgment in shareholders dispute).
Hubicki v. ACF Indus., Inc., 484 F.2d 519 (3d Cir. 1973) (affirming
summary judgment in duty of fair representation cases).
Polaroid Corp. v. Schuster's Express, Inc., 484 F.2d 349 (1st Cir. 1973)
(affirming summary judgment regarding loss of photographic equipment
by common carrier).
Rosin v. New York Stock Exch., Inc., 484 F.2d 179 (7th Cir. 1973)
(affirming summary judgment in securities fraud case).
Fireman's Ins. Co. of Washington D.C. v. Washington, 483 F.2d 1323
(D.C. Cir. 1973) (reversing summary judgment in part in constitutional
challenge to municipal insurance regulations).
Morrissey v. Curran, 483 F.2d 480 (2d Cir. 1973) (affirming summary
judgment in action against union officials for misuse of trust fund).
Mendoza v. City of Miami, 483 F.2d 430 (5th Cir. 1973) (affirming
summary judgment in equal protection challenge against municipal
ordinance).
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Reilly v. Doyle, 483 F.2d 123 (2d Cir. 1973) (affirming summary
judgment in civil rights conspiracy case).
Blanco v. Moran Shipping Co., 483 F.2d 63 (5th Cir. 1973) (reversing
summary judgment in action involving settlement of Jones Act case).
E.C. Ernst, Inc. v. Gen. Motors Corp., 482 F.2d 1047 (5th Cir. 1973)
(reversing summary judgment in contract action).
Quindlen v. Prudential Ins. Co., 482 F.2d 876 (5th Cir. 1973) (affirming
summary judgment for policyholder on life insurance policy).
Ranger Ins. Co. v. Algie, 482 F.2d 861 (5th Cir. 1973) (affirming
summary judgment for policyholder in declaratory judgment action by
insurer).
Love v. DeCarlo Homes, Inc., 482 F.2d 613 (5th Cir. 1973) (affirming
summary judgment in housing discrimination case).
Willingham v. Macon Tel. Publ'n Co., 482 F.2d 535 (5th Cir. 1973)
(reversing summary judgment in sex discrimination case).
Friedman v. Meyers, 482 F.2d 435 (2d Cir. 1973) (reversing summary
judgment in diversity fraud case).
Hopewell Township Citizens 1-95 Comm. v. Volpe, 482 F.2d 376 (3d Cir.
1973) (reversing summary judgment on challenge to highway
construction).
Walgren v. Howes, 482 F.2d 95 (1st Cir. 1973) (reversing summary
judgment in voting rights case).
United States v. State Tax Comm'n, 481 F.2d 963 (1st Cir 1973)
(affirming summary judgment on challenge to state tax on federal
savings and loans).
Sherar v. Cullen, 481 F.2d 945 (9th Cir. 1973) (reversing summary
judgment on discharge of IRS officer).
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United States v. Bissett-Berman Corp., 481 F.2d 764 (9th Cir. 1973)
(affirming summary judgment to enforce settlement agreement).
Clark v. Volpe, 481 F.2d 634 (4th Cir. 1973) (affirming summary
judgment to challenge against expenditure of highway funds to provide
emergency medical services).
New Windsor v. Ronan, 481 F.2d 450 (2d Cir. 1973) (affirming summary
judgment on regulatory issues concerning extension of airport).
Tahdooahnippah v. Thimmig, 481 F.2d 438 (10th Cir. 1973) (affirming
summary judgment on interpretation of land grant to Indian nation).
Seattle-Tacoma Newspaper Guild v. Parker, 480 F.2d 1062 (9th Cir.
1973) (affirming summary judgment against media outlets seeking
access to prison).
Tarshis v. Lahaina Inv. Corp., 480 F.2d 1019 (9th Cir. 1973) (reversing
summary judgment in duty-to-warn personal injury case).
Ozark Milling Co. v. Allied Mills, Inc., 480 F.2d 1014 (8th Cir. 1973)
(reversing summary judgment on oral contract).
Sagona v. Plumbers & Steanfitters Local, 480 F.2d 562 (5th Cir. 1973)
(affirming summary judgment on Labor Management Relations Act
section 301 claim).
United States v. Lorson Elec. Co., 480 F.2d 554 (2d Cir. 1973) (affirming
summary judgment in tax dispute).
McNeill v. Butz, 480 F.2d 314 (4th Cir. 1973) (reversing summary
judgment on due process claim by federal non-civil service employees
who were terminated without a hearing).
Jackson v. Griffith, 480 F.2d 261 (10th Cir. 1973) (reversing summary
judgment on due process and first amendment challenge by terminated
university employee).
Mann v. Klassen, 480 F.2d 159 (5th Cir. 1973) (affirming summary
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judgment in federal employment procedural due process case).
Crown Constr. Co. v. Opelika Mfg. Corp., 480 F.2d 149 (5th Cir. 1973)
(affirming summary judgment in construction contract case).
Knight v. Anderson, 480 F.2d 8 (9th Cir. 1973) (affirming summary
judgment in first amendment right to access case).
Rockville Reminder, Inc. v. United States Postal Serv., 480 F.2d 4 (2d
Cir. 1973) (affirming summary judgment on first amendment challenge
to postal regulation of private mailboxes).
Lowenstern v. Int'l Ass'n of Machinists and Aerospace Workers, AFLCIO, 479 F.2d 1211 (D.C. Cir. 1973) (affirming summary judgment
administrator's interpretation of union's pension plan).
Burr v. New Rochelle Mun. Hous. Auth., 479 F.2d 1165 (2d Cir. 1973)
(affirming summary judgment in due process challenge to increase in
rents in subsidized housing).
Arney v. United States, 479 F.2d 653 (9th Cir. 1973) (reversing summary
judgment in admiralty case regarding defense of contributory
negligence).
Reid v. Int'l Union, United Auto., Aerospace and Agric. Implement
Workers of Am., 479 F.2d 517 (10th Cir. 1973) (affirming summary
judgment in duty of fair representation challenge to use of non-union
members' fees).
Kubik v. Goldfield, 479 F.2d 472 (3d Cir. 1973) (reversing summary
judgment in securities fraud case).
Durovic v. Richardson, 479 F.2d 242 (7th Cir. 1973) (affirming summary
judgment in declaratory judgment action against government to avoid
having to file new drug application).
Bloomgarden v. Coyer, 479 F.2d 201 (D.C. Cir. 1973) (affirming
summary judgment in contract case).
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Nat'l Cable Television Ass'n, Inc. v. FCC, 479 F.2d 183 (D.C. Cir. 1973)
(reversing summary judgment in Freedom of Information Act case).
Benton-Volvo-Metairie, Inc. v. Volvo Southwest, Inc., 479 F.2d 135 (5th
Cir. 1973) (reversing summary judgment in franchise dispute).
Red Hook Marina Corp. v. Antilles Yachting Corp., 478 F.2d 1273 (3d
Cir. 1973) (affirming summary judgment in mortgage foreclosure).
Zepher Cove Lodge, Inc. v. First Nat'l Bank, 478 F.2d 1121 (9th Cir.
1973) (affirming summary judgment involving interpretation of option
contract).
Langston v. Johnson, 478 F.2d 915 (D.C. Cir. 1973) (affirming summary
judgment on due process claim regarding termination of veteran's
disability benefit).
Wilkerson v. Coralville, 478 F.2d 709 (8th Cir. 1973) (affirming summary
judgment on equal protection claim against city for failure to annex an
unincorporated area).
Chartered New England Corp. v. Hartford Accident & Indem. Co., 478
F.2d 701 (5th Cir. 1973) (affirming summary judgment on insurer's
liability on bond).
Greenberg v. Gen. Mills Fun Group, Inc., 478 F.2d 254 (5th Cir. 1973)
(reversing summary judgment on ground that ambiguities in contract
can only be resolved by a trial).
Steed v. Cent. of Georgia Ry. Co., 477 F.2d 1303 (5th Cir. 1973)
(summary judgment reversed in FELA third-party case).
O'Malley v. Brierley, 477 F.2d 785 (3rd Cir. 1973) (reversing summary
judgment in first amendment prison case involving access to prison by
clergy).
Ross v. Blackledge, 477 F.2d 616 (4th Cir. 1973) (reversing summary
judgment in first amendment prison case involving Muslim dietary
demands).
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State Farm Mut. Auto. Ins. Co v. Nationwide Mut. Ins. Co., 477 F.2d 540
(4th Cir. 1973) (reversing summary judgment in auto insurance coverage
case).
Elterich v. Sea Isle City, 477 F.2d 289 (3d Cir. 1973) (modifying and
affirming summary judgment in takings case).
Alghanim v. Boeing Co., 477 F.2d 143 (9th Cir. 1973) (reversing
summary judgment in contact and tort case).
Perry v. Apex Smelting Co., 477 F.2d 137 (6th Cir. 1973) (reversing
summary judgment in unjust enrichment case).
Simmons v. United States, 476 F.2d 715 (10th Cir. 1973) (affirming tax
liability).
Kull v. Mid-Am. Pipeline Co., 476 F.2d 271 (5th Cir. 1973) (affirming
dismissal of co-defendant in wrongful death action plaintiff failed to
create genuine issue of material fact about agency-principal relationship
between defendants).
Mancuso v. Taft, 476 F.2d 187 (1st Cir. 1973) (affirming summary
judgment for plaintiff in equal protection challenge to Rhode Island
statute barring municipal employees from running for public office).
Buckley v. Coyle Pub. Sch. Sys., 476 F.2d 92 (10th Cir. 1973) (reversing
summary judgment in pregnancy discrimination case under equal
protection and Title VII).
Kenny v. Hampton, 475 F.2d 1323 (D.C. Cir. 1973) (affirming summary
judgment statute providing annuities to federal employees who retired
after their 62d birthday did not violate equal protection rights of
employees with qualifying length of service who retired at a younger
age).
Copeland v. Saucier, 475 F.2d 1127 (5th Cir. 1973) (affirming summary
judgment state did not violate due process by procedures for replacing
lost or stolen welfare checks).
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Baltic Inv. Co. v. Perkins, 475 F.2d 964 (D.C. Cir. 1973) (affirming
summary judgment plaintiff landowner failed to rebut prima facie case
of prescription by defendant who claimed to have acquired easement).
Int'l Union, UAW v. Anaconda Am. Brass Co., 475 F.2d 682 (6th Cir.
1973) (affirming district court's interpretation of collective bargaining
agreement).
Ando v. Great W. Sugar Co., 475 F.2d 531 (10th Cir. 1973) (affirming
summary judgment in diversity defamation case, plaintiff failed to rebut
truth of statements as required by Wyoming law).
Abiodun v. Martin Oil Serv., Inc., 475 F.2d 142 (7th Cir. 1973)
(affirming summary judgment against Thirteenth Amendment claim by
Nigerian citizens).

