HAS FAITH IN HEALTH CARE ETHICS

CONSULTANTS GONE TOO FAR? RISKS
OF AN UNREGULATED PRACTICE AND A
MODEL ACT TO CONTAIN THEM
BETHANY SPIELMAN1

I. THE LEGAL STATUS OF ETHICS CONSULTATION
Twenty-five years ago, in the widely publicized Karen Ann Quinlan
case, the New Jersey Supreme Court endorsed the use of hospital ethics

committees to consult with physicians and families in decision-making
about life sustaining medical treatment.

The court's delegation of

decision-making authority to this unknown entity was an act of faith,
made before health care ethics consultation had been experienced by
many health care organizations, patients, or families, before any
evidence of the efficacy of ethics consultation existed, and before there

was even a hint of the possibility that ethics consultants might ever
develop professional standards. 3
What the New Jersey court set in motion by promoting this
unproven practice was controversial from the outset. Today, the
practice of health care ethics consultation is widespread, performed by
committees, subcommittees, and individuals of various backgrounds,
levels of skill, and ideologies.4 Although ethics consultation is still
controversial, its power to affect others' rights has grown.5
1. Associate Professor, Southern Illinois University Schools of Medicine and Law,
Springfield and Carbondale, Ill.; J.D. University of Virginia, 1992; Ph.D. University of Iowa,
1983; M.H.A. Duke University, 1984; B.S. Concordia College, 1974.
2. In re Quinlan, 355 A.2d 647, 668-69 (N.J. 1976) (endorsing the use of an ethics
committee to consult and decide about withdrawing ventilator support).
3. Charles L. Bosk & Joel Frader, Institutional Ethics Committees: Sociological
Oxymoron, Empirical Black Box, in BIOETHICS AND SOCIETY 94 (Raymond DeVries &

Janardan Subedi eds., 1998) (pointing out that even today, there is no persuasive evidence of
the efficacy of consulting ethics committees).
4. See Diane Hoffmann et al., Are Ethics Committee Members Competent to Consult?,

28 J.L. MED. & ETHICS 30 (2000) (critiquing the competence of the Maryland ethics
committee members to consult).
5. Several commentators are highly critical of bioethicists' influence. See Ruth Shalit,
When We Were PhilosopherKings: The Rise of the Medical Ethicist, THE NEW REPUBLIC,
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Part I of this Article examines the legal status of ethics consultation,
describing the first delegation of power to consultants and the powers
they have subsequently acquired. Part II focuses on the risks that
lawmakers' blind faith in ethics consultation has created, analyzing
ethics consultants' conflicts of interest, their lack of a well-defined scope
of practice in relation to law, and misuses of consultants' power that
have resulted from insufficient controls on the practice. Part III
compares standards in mediation to developing standards in ethics
consultation. It then draws upon both to provide a model act to guide
lawmakers in developing minimal regulation of health care ethics
consultation.
A. The FirstDelegationof Power

In 1975, a Baylor Law Review article 6 recommended using hospital
ethics committees for end-of-life decision-making. The author, Dr.
Karen Teel, believed that "such an entity could lend itself well to an
assumption of a legal status which would allow courses of action not
now undertaken because of the concern for liability., 7 The Quinlan
court, considering whether to permit withdrawal of ventilator support,
adopted Teel's idea and endorsed ethics consultation by committees:
Upon the concurrence of the guardian and family of Karen,
should the responsible attending physicians conclude that there is
no reasonable possibility of Karen's ever emerging from her
present comatose condition to a cognitive, sapient state and that
the life-support apparatus now being administered to Karen
should be discontinued, they shall consult with the hospital
"Ethics Committee" or like body of the institution in which
Karen is then hospitalized. If that consultative body agrees that
there is no reasonable possibility of Karen's ever emerging from
Apr. 28, 1997, at 24 (criticizing ethics consultants). See also Ronald Bailey, Warning:
Bioethics May be Hazardous to Your Healtlv The Moralists' Attack on Medical Progressand
Patient Freedom,
REASON,
Aug.-Sept.
1999,
at
1-13,
available at
http://www.reason.com/9908/fe.rb.waming.html (warning about the control that bioethicists
have gained over others); Sally Satel & Christine Stolba, Who Needs Medical Ethics? 111
COMMENTARY, Feb. 2001, at 37, 37-40 (raising questions not only about ethics consultants'
expertise and authority, but about the very nature of medical care); WESLEY J. SMITH,
CULTURE OF DEATH: THE ASSAULT ON MEDICAL ETHICS IN AMERICA (2000) (arguing that
bioethicists are a small but influential group of elites).
6. Karen Teel, The Physician'sDilemma: A Doctor's View: What the Law Should Be, 27
BAYLOR L. REv. 6, 8-9 (1975) (advocating the use of ethics committees to make end-of-life
decisions).
7. Id. at 9.
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her present comatose condition to a cognitive, sapient state, the
present life-support system may be withdrawn and said action
shall be without any civil or criminal liability therefor, on the part
of any participant, whether guardian, physician, hospital or
others.8
Although the New Jersey court's endorsement provided a crucial
boost to the proliferation of consulting ethics committees, its delegation
of decision-making authority to them was immediately controversial in
both law and medicine, for different reasons. Health law professor
George J. Annas warned how "dangerous and inappropriate [it is] to
diffuse responsibility and simultaneously grant complete immunity from
the consequences of any decision so reached...." 9 The next year,
Massachusetts' Supreme Judicial Court, faced with a similar case,
roundly criticized the Quinlanapproach.'0 It decided that only a probate
court could authorize forgoing treatment for Joseph Saikewicz, a sixtyseven-year-old mentally retarded ward of the state who was terminally
ill with leukemia."
The Massachusetts court observed:
[S]uch questions of life and death... require the process of
detached but passionate investigation and decision that forms the
ideal on which the judicial branch of government was created.
Achieving this ideal is our responsibility and that of the lower
court[s], and is not to be entrusted to any other group purporting
to represent the "morality and conscience of our society," no
matter how highly motivated or impressively constituted."1
The Quinlan court's delegation of power to ethics committees was as
troubling to physicians as it was to legal scholars, but for a different
reason: physicians thought ethics consultation would encroach upon

8. In re Quinlan, 355 A.2d 647,671 (N.J. 1976).
9. George J. Annas, In re Quinlan: Legal Comfort for Doctors, HASTINGS CTR. REP.,
June 1976, 29, at 31 (criticizing Quinlan decision).
10. Superintendent of Belchertown State Sch. v. Saikewicz, 370 N.E.2d 417, 429-30

(Mass. 1977).
11. Id. at 420,432-35.
12. Id. at 435 (quoting Quinlan, 355 A.2d at 665). Three years after Saikewicz, the
Massachusetts Judicial Supreme Court clarified the limits of that decision, writing, "our
opinions should not be taken to establish any requirement of prior judicial approval that
would not otherwise exist." In re Spring, 405 N.E.2d 115,120 (Mass. 1980).
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their own decision-making authority." Although ethics consultation
seemed a threat to traditional medical decision making, many physicians
thought the Quinlan approach, compared to the Saikewicz approach,
was the lesser of two evils. 4 Arnold S. Relman, M.D., the editor of The
New England Journal of Medicine, wrote in an editorial subtitled
"Judges as Physicians," that, "above all, we must hope that the New
Jersey, rather than the Massachusetts, judicial view of this matter will
prevail. "5 If others were to intrude on physician decision-making, at
least an internal hospital committee would be less problematic than an
external legal authority. 16
Those with an interest in ethics consultation downplayed Teel's
prediction of a future legal status for ethics consultation and assured
health professionals that they would never make actual decisions. 7
They told physicians that ethics consultation would not infringe on the
"traditional decision-making prerogative of physicians" and emphasized

the limited powers of ethics committees to act in a "consultative,
informative, and advisory capacity."" If this approach did not entirely
13. DAVID ROTHMAN, STRANGERS AT THE BEDSIDE: A HISTORY OF How LAW AND
BIOETHICS TRANSFORMED MEDICAL DECISION-MAKING 229 (1991) (summarizing
physicians' negative reactions to Quinlan).
14. See Brian C. Kalt, Death, Ethicsand the State, 23 HARV. J.L. & PUB. POL'Y 487, 500
(2000) (stating that "[r]egardless of whether a court or a hospital committee decided what was
ethically acceptable, individual doctors no longer received the same level of deference").
15. Arnold S. Relman, The Saikewicz Decision: Judges as Physicians,298 NEW ENG. J.
MED. 508, 509 (1978) (criticizing the Saikewicz decision).
16. In another relatively early opinion, a lower New York court argued that all cases
involving termination of life support should go to the courts and stated that "the Ethics
Committee, as an institution, is an ill-defined, amorphous body, which in some hospitals may
not even exist. Hence, uniformity of the decision-making process could never be guaranteed
under the Quinlan model...." In re Eichner, 426 N.Y.S.2d 517, 549 (N.Y. App. Div. 1980)
(footnote and citation omitted), modified sub nom. In re Storar, 420 N.E.2d 64 (N.Y. 1981).
Subsequently, the New York Court of Appeals, concerned that injecting the judicial process
into all such cases would be unduly burdensome, modified the lower court's opinion stating
that application to the courts for "prior court assessment of conduct which may subject
[petitioners] to civil and criminal liability" is not required by the common law or existing
statutes. In re Storar, 420 N.E.2d at 74. The court noted that any mandatory approval
process should come from the legislature. Id.
17. See Allen Buchanan, Medical Paternalism or Legal Imperialism: Not the Only
Alternatives for Handling Saikewicz-type Cases, 5 AM. J.L. & MED 97, 111 (1979) (arguing
against decision-making by physicians and by courts, and for decision-making by families with
the assistance of ethics committees).
18. Ronald E. Cranford & David L. Jackson, Neurologists and the Hospital Ethics
Committee, 4 SEMINARS NEUROLOGY 15, 19 (1984) (citing DECIDING TO FOREGO LIFESUSTAINING TREATMENT, A REPORT ON THE ETHICAL, MEDICAL, AND LEGAL ISSUES IN
TREATMENT DECISIONS (1983), reprinted in THE PRESIDENT'S COMMISSION FOR THE
STUDY OF ETHICAL PROBLEMS IN MEDICINE AND BIOMEDICAL AND BEHAVIORAL
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persuade physicians of consultants' modest role, at least it temporarily
mooted the legal community's concern about the lack of accountability
for decision-making. After all, if one does not make any decisions, one
cannot be held accountable for them.
Since the controversy over the Quinlan and Saikewicz decisions,
ethics consultants have continued to insist that they do not, either
individually or as members of committees, make any decisions. That
position gained particular legitimacy among ethicists with the
President's Commission for the Study of Ethical Problems in Medicine
and Biomedical and Behavioral Research. Endorsing Quinlan over
Saikewicz while simultaneously trying to assuage fears about displacing
power to ethics consultants, the Commission contrasted providing
consultation and advice with issuing binding decisions.19
The
Commission stated: "Regularly assigning to ethics committees the task
of making decisions regarding life-sustaining treatment could undermine
the recognition of obligations by those who should be principally
responsible. It should be avoided, therefore, though in unusual
circumstances a decision might be sought from, and appropriately given
by, a committee. "2 The Commission quoted a consultant who stated:
"The job of the group is to provide a forum in which professionals can
discuss their views regarding a particular case. The one overriding
theme of our meetings has been: 'we make no decision.' ,21One member
of the Commission subsequently wrote about ethics committees, "there
is the function of guidance, via consultation or review. This is not
decisionmaking ....Occasionally, the guidance may be judgmental, but

I think that this will occur rarely."2
The image of ethics consultants as modest members of a debating
society conflicted with what many ethicists and consulting committees
actually were doing.' Whether consultants' practices not only included
RESEARCH (1983) (describing the role of ethics committees)).
19. See DECIDING TO FOREGO LIFE-SUSTAINING TREATMENT, A REPORT ON THE
ETHICAL, MEDICAL, AND LEGAL ISSUES IN TREATMENT DECISIONS (1983), reprinted in
THE PRESIDENT'S COMMISSION FOR THE STUDY OF ETHICAL PROBLEMS IN MEDICINE AND
BIOMEDICAL AND BEHAVIORAL RESEARCH 155-56 (1983).
20. Id. at 164.
21. Id. at 163.
22. Richard A. McCormick, Ethics Committees: Promise or Peril?, 12 LAW, MED. &
HEALTH CARE 150, 154 (1984) (outlining the problems of ethics committees).
23. See Mark Siegler, Ethics Committees: Decisions by Bureaucracy, HASTINGS CTR.
REP., June 1986, 9, at 22 (recognizing the potential for ethics committees to become decision
makers); Terrence F. Ackerman, Conceptualizing the Role of the Ethics Consultant: Some
Theoretical Issues, in ETHICS CONSULTATION IN HEALTH CARE 37 (John C. Fletcher et al.
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advising, but also extended significantly beyond advising was discussed

within the field of bioethics for some time.24 In 1991, Professor Wolf
remarked:
It is amazing how long the claim has persisted that ethics
committees are purely advisory, given that the President's

Commission reported data to the contrary eight years ago. The
Commission's survey of ethics committees revealed that over

thirty percent classified making treatment decisions as one of the
committee's actual functions .. .
Nearly a quarter century after Quinlan, the American Society of
Bioethics and Humanities (ASBH), an organization for bioethicists and
humanities professionals, issued a consensus document defining
competencies for ethics consultation. The document, titled Core
26
Competenciesfor Health Care Ethics Consultation,
was intended to be
and educators.2
organizations,
care
health
useful to ethics consultants,
eds., 1989) (arguing that ethicists should give recommendations based on what they believe
reflective members of the moral community would endorse); David C. Thomasma, Why
PhilosophersShould Offer Ethics Consultations,12 THEORETICAL MED. 129 (1991) (arguing
that an ethicist should state his or her own view, and identify it as such); OFFICE OF
TECHNOLOGY ASSESSMENT, U.S. CONGRESS, LIFE-SUSTAINING TECHNOLOGIES AND THE

ELDERLY 444 (1987) (taking the view that ethics consultants give advice, and defining an

ethics committee as a "[c]onsultative committee in a hospital or other institution whose role is
to analyze ethical dilemmas and to advise and educate health care providers, patients, and
families regarding difficult treatment decisions").
24. Susan M. Wolf, HospitalEthics Committees and the Law: Ethics Committees and Due
Process: Nesting Rights in a Community of Caring, 50 MD. L. REV. 798, 801 n.18 (1991)
(" [O]ne of the most important questions to be asked about these committees is whether they
are indeed purely advisory or in fact wield greater power."). One of the most well-known
conceptual schemes for determining whether committees were making decisions or merely
advising was the optional/mandatory distinction, applied to the consultation itself and then to
the consultants' recommendations. Robin Fretwell Wilson explains and diagrams the
possibilities for consultation: "In the optional consultation/optional (non-binding)
recommendation and the mandatory consultation/optional (non-binding) recommendation
categories, committees act in a purely advisory role.
In contrast, in the optional
consultation/mandatory
(binding)
recommendation
and
the
mandatory
consultation/mandatory (binding) recommendation categories, committees act as final
decisionmakers for treatment disputes." Robin Fretwell Wilson, Hospital Ethics Committees
as the Forum of Last Resort. An Idea Whose Time Has Not Come, 76 N.C. L. REV. 353, 356
n.7 (1998).
25. Wolf, supra note 24, at 808.
26. AMERICAN SOCIETY FOR BIOETHICS AND HUMANITIES, CORE COMPETENCIES
FOR HEALTH CARE ETHICS CONSULTATION: THE REPORT OF THE AMERICAN SOCIETY

FOR BIOETHICS AND HUMANITIES (1998) [hereinafter ASBH].

27. Id. at 2.
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It defined ethics consultation as "a service provided by an individual or

a group to help patients, families, surrogates, health care providers, or
other involved parties address uncertainty or conflict regarding value-

Ethics consultation,
laden issues that emerge in health care."' '
according to the report, required two major activities: identifying and
analyzing the nature of value uncertainty, and facilitating the building of
' The potential power of ethics consultants within health
consensus.2
care organizations was mentioned at the end of the report, somewhat as

an afterthought, but the poWer of ethics consultation to affect others'
legal rights was ignored."
The ASBH Report, like the earlier President's Commission Report,
presented a relatively modest and unassuming picture of the
consultant's role, one that might assuage fears that ethics consultants
would abrogate power to themselves. This picture probably reflects
how ethics consultants perceive their role, but it does not reflect the
power to affect others' legal rights that consultants had actually gained
during this same period. While ethics consultants are rarely the last
decision makers in a medical situation, they regularly make decisions
that profoundly affect others' medical and legal interests. The following
section summarizes those powers.31
28. Id. at 3.
29. See id. at 4-8. The literature about the usefulness of mediation for medical-ethical
disputes had been growing, and provided impetus for ethics consultants to move in that
direction. See, e.g., Mary Beth West & Joan McIver Gibson, FacilitatingMedical Ethics Case

Review: What Ethics Committees Can Learn from Mediation and FacilitationTechniques, 1
CAMBRIDGE Q. OF HEALTHCARE ETHIcs 63 (1992) (recommending mediation of bioethical
disputes); NANCY NEVELOFF DUBLER & LEONARD J. MARCUS, MEDIATING BIOETHICAL
DISPUTES: A PRACTICAL GUIDE (1994) (finding that mediation can be useful in bioethics
disputes); LEONARD J. MARCUS ET AL, RENEGOTIATING HEALTH CARE: RESOLVING

CONFLICr TO BUILD COLLABORATION 327 (1995) (noting that mediation can be adapted to
the needs of bioethical disputes); Karen A. Butler, Harvesters: Alternatives to Judicial
Intervention in Medical Treatment Decisions, 1996 J. DISP. RESOL. 191, at 208-09 (1996)
(endorsing a mediation-arbitration hybrid as well as the use of the Bioethics Review
Committee proposed by the New York Task Force on Life and the Law as a mediation body);
James W. Reeves, ADR Relieves Painof Health CareDisputes, DISP. RESOL. J., Sept. 1994, at
14 (reporting on a pilot project in St. Louis); Lynne Sims-Taylor, Reasoned Compassion in a

More Humane Forunv A Proposal to Use ADR to Resolve Medical Treatment Decisions, 9
OHIO ST. J. ON DISP. RESOL.333 (1994) (proposing a system of mandatory mediation and
non-binding arbitration prior to adjudication); Ellen A. Waldman, Identifying the Role of
Social Norms in Mediation: A Multiple Model Approach, 48 HASTINGS LJ. 703 (1997)
(treating an end-of-life care dispute as a paradigm case for the application of a mediation in
which the mediator advocates for public values as a limit on agreements reached by the
parties).
30. See ASBH, supranote 26, at 30.
31. Wolf suggests ethics consultants blatantly sought power. Wolf, supra note 24, at 810.
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B. CurrentPowers of Ethics Consultants

Since the Quinlan decision, ethics consultants have developed
numerous powers that affect others' legal rights. Parker described three
ways that ethics consultants' power could grow: First, the authority of
consultants could simply accrue over time. 2

Second, institutional

administrators or professional organizations could grant ethics
committee's decision-making authority in mediating certain kinds of
conflict." Finally, legislation could mandate that certain decisions or
M Parker's third
actions be remanded to institutional ethics committees.3
means to growth has the greatest impact on legal matters, even though it

fails to capture the full range of activities affecting legal rights that ethics
consultants now have the power to carry on.
In their rhetoric, though, ethicists claimed to eschew any decision-

making role, unless they obtained it from lawmakers. Whether despite
or because they disavowed any aspirations to power, they secured a

great deal of quasi-legal and legal authority.'

This power to affect

others' legal rights includes not only authority to advise and decide, but

also to administer patient rights, to act as de facto magistrates, to
provide immunity to health care providers, to attest to proper
procedure, and to offer legal opinions."
This article does not address the question of how aggressively ethicists have sought after these
powers.
32. Kelly A. Parker, The Bioethics Committee: A Consensus-Recommendation Model, in
PRAGMATIC BIOETHICS 60,68 (Glenn McGee ed., 1999).
33. Id.
34. Id. Parker mistakenly attributes all three of these to Fry-Revere, who discusses only
the first. SIGRID FRY-REVERE, THE ACCOUNTABILITY OF BIOETHICS COMMrlTEES AND
CONSULTANTS 16-17 (1992).
35. Wolf, supra note 24, at 811 ("Shielded by protests that it lacks decisionmaking
power, the committee may actually wield enormous power.").
36. A range of actions falls between decision-making and advice giving. Karen Ritchie,
When It's Not Really Optiona4 HASTINGS CTR. REP. Aug.-Sept. 1988, 25, at 25 ("The
institutional force of some recommendations is so strong that they are, in effect,
mandatory .... Initially, ethics committees tended to be informal groups .... Today's ethics
committees are more likely.., to have official status... and their recommendations may be
seen as more binding."); Diane E. Hoffmann, Symposium: Hospital Ethics Committees and
the Law: Regulating Ethics Committees in Health Care Institutions-Is it Time?, 50 MD. L.
REV. 746, 797 (1991) (reporting on a study of ethics committees that found those seeking
committees' advice were reluctant to disagree with the committees' recommendations). The
fact that such committees were generally dominated by physicians made it particularly
difficult for physicians to ignore the committees' advice; hospital politics encourage
agreement with one's colleagues. Id. The study also found that many health care providers
perceive the role of the ethics committee as that of decision-making rather than advice giving.
Id.
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1. Advising About Health Care Decisions

Ethics consultants have been encouraged by state lawmakers to give
advice to patients and families as well as to medical and legal actors.

Statutes and regulations in Maryland, Texas, Montana, and Arizona
give ethics committees power to provide advice and recommendations
to medical professionals.' Maryland expects members of patient care

advisory committees to give "advice concerning the.., treatment of an
individual with a life-threatening condition."38 Texas regulations define
an ethics committee's purpose as "providing advice.., to physicians,
parents, guardians, and family members regarding treatment
decisions."39 Montana law states that members of ethics committees are
immune from civil and criminal liability for a "recommendation" made
as a committee member. ' ° In Arizona, an "institutional ethics
committee" is actually defined as a committee that "render[s] advice
concerning ethical issues involving medical treatment.''

Also in

Arizona, under state law, infant care review committees are expected to
provide recommendations

and receive legal immunity for those

37. Infant Care Review Committees, formed in response to a controversial and highly
publicized decision not to treat a disabled infant, also were intended to give ethical advice.
See Robyn S. Shapiro & Richard Barthel, Infant Care Review Committees: An Effective
Approach to the Baby Doe Dilemma, 37 HASTINGS L.J. 827 (1986). In 1984, as part of the
Department of Health and Human Services' (DHHS) Baby Doe Rule, the federal
government endorsed Infant Care Review Committees. See Nondiscrimination on the Basis
of Handicap in Programs and Activities Receiving Federal Financial Assistance, 45 C.F.R. §
84 (2000). After legal wrangling, Amendments to the Child Abuse Prevention and Treatment
Act required the Secretary of DHHS to publish model guidelines to encourage the
establishment of such committees within health care facilities. See Services and Treatment
for Disabled Infants; Model Guidelines for Healthcare Providers to Establish Infant Care
Review Committees, 50 Fed. Reg. 14,893 (Apr. 15, 1985). These committees were to offer
"counsel and review in cases involving disabled infants with life-threatening conditions."
Child Abuse Amendments of 1984, Pub. L. No. 98-457, 98 Stat. 1749. The Baby Doe rule was
declared invalid because DHHS did not follow proper procedures for advance notice and
lacked a rational basis for the rule. Am. Hosp. Ass'n v. Heckler, 585 F. Supp. 541, 542
(S.D.N.Y. 1984) affd, 794 F.2d 676 (2d Cir. 1984). Following the invalidation, DHHS
proposed an identical rule with a public comment period. During that comment period, the
American Academy of Pediatrics proposed that Infant Bioethical Review Committees be
established. DHHS adopted this suggestion, proposing voluntary Infant Care Review
Committees. This rule was also found invalid because DHHS has no authority under section
504 to investigate or regulate treatment decisions involving these handicapped infants.
Bowen v. Am. Hosp. Ass'n, 476 U.S. 610,647 (1986).
38. MD. CODE ANN., HEALTH-GEN. I § 19-374(a) (2000) (requiring immunity from
criminal and civil liability for members of patient care advisory committees who give "advice
concerning the ... treatment of an individual with a life-threatening condition").
39. TEX. CODE ANN. § 405.53(4) (Vernon 2001).
40. MONT. CODE ANN. § 37-2-201(1) (1999).
41. ARIZ. REV. STAT. § 36-3231(B) (2000).
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recommendations. 42
Ethics consultants in several other states have been encouraged to
advise legal actors. The Massachusetts Supreme Judicial Court
encouraged ethics consultation in the 1980 Spring case:
We approved the consideration of findings of medical ethics
committees or panels ....
[T]he concurrence of qualified consultants may be highly
persuasive on issues of good faith and good medical practice.
This is true of medical decisions generally, and is no less true of a
decision to withhold medical treatment from an incompetent
patient. 43
In a case involving removal of a respirator from a fifty-seven-yearold comatose man, the Minnesota Supreme Court noted that the court
record included three area biomedical ethics committee reports agreeing
with the decision to stop treatment."4 The court approved their efforts,
observing "these committees are uniquely suited to provide guidance
to
45
physicians, families and guardians when ethical dilemmas arise. ,
In Delaware, when a determination about life support for a fiftyfive-year-old comatose woman had to be made, the supreme court
suggested that the advice of ethics committees might be useful in court
proceedings. 46 In Wisconsin, guardians of incompetent persons are
encouraged to consider the advice of consulting ethics committees. The
Wisconsin Supreme Court considered the case of L.W., a seventy-nineyear-old man who lay in a persistent vegetative state. 47 The court began
by suggesting that it was "an option" to consider the advice of
consultants. 4' As the court continued, however, it recommended a
42. Id. § 36-2284(F) (stating that members of infant care review committees are immune
from civil and criminal liability for any "recommendation" made as a member of the
committee).
43. In re Spring, 405 N.E.2d 115, 120, 122 (Mass. 1980).
44. In re Conservatorship of Torres, 357 N.W.2d 332, 335, 337 (Minn. 1984).
45. Id. at 336 n.2.
46. Severns v. Wilmington Med. Ctr., Inc., 421 A.2d 1334, 1350 (Del. 1980).
47. In re Guardianship of L.W., 482 N.W.2d 60,63 (Wis. 1992).
48. Id. at 73-74. "Another possible factor to consider is the opinion of a 'bioethics' or
'institutional ethics' committee ....Generally, these committees help establish hospital
policies on medical-ethical issues, and advise, discuss, or consult with health care
professionals, patients, and their families and representatives about medical and ethical
decisions." Id.
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stronger role for ethics consultation:
The record in this case indicates that the Bioethics Committee of
the Franciscan Health System unanimously concluded that it was
appropriate to forego life support on a patient such as L.W. who
is in a persistent vegetative state. Certainly if such a committee is
available, the guardian should request it to review the decision,
and should consider its opinion in determining whether it is in
the patient's best interests to forego treatment.
The advice that ethicists give courts or guardians can, of course, be
Occasionally, courts simply recite the
used in different ways.
committee's recommendations in support of their own decision, which
has been independently reached by other means. 0 But sometimes,
judges place considerable reliance on ethics consultants' opinions about
what is ethical.5
Lawmakers have also encouraged ethics consultants to do what
consultants claimed they would not do: make health care decisions. The
next section describes their acquisition of decision-making authority
since Quinlan.

2. Making Health Care Decisions
In the years since the Quinlan court's delegation of power to ethics
consultants, other judicial and legislative bodies have encouraged or

required ethics consultants to become key decision makers in
controversial patient care decisions. 52 They have given to ethics
49. Id. at 74.
50. In re Jane Doe, No. 2560, 1987 Phila. Cty. Rptr. LEXIS 30, at *10 (Phila. Ct. Com.
P1. Aug. 19,1987).
51. Guardianship of Jane Doe, 583 N.E.2d 1263 (Mass. 1992) (relying on ethics
committee's judgment about the ethics of forgoing nutrition and hydration). The limits of
consulting ethics committee's influence on courts in one jurisdiction is illustrated in In re
Martin, 538 N.W.2d 399 (Mich. 1995). In that case, the Michigan Supreme Court took into
account a bioethics committee's recommendation. See id. at 402 (citing opinion of the
chairman of hospital's bioethics committee). But, unlike the trial court, it disagreed with the
bioethics committee's recommendation, finding it, along with other evidence, insufficient to
meet the clear and convincing standard of proof it required. Id. at 413.
52. In 1990, the Maryland Attorney General opined that a close family member could
decide to withdraw life sustaining treatment without court proceedings, but only if certain
conditions were met. See 75 Op. Att'y Gen. 253 (Md. 1990). One such condition is that "the
hospital's patient care advisory committee has not advised against forgoing treatment." Id. at
278. Under such a scheme, a family that disagreed with the consultants' normative conclusion
that life sustaining treatment should continue would find the consultants' work more
definitive than mere advice, since it might present a significant obstacle to a peaceful death
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consultants decision making power of three kinds: veto power, joint
decision-making power with physicians, and, in some instances, sole
decision-making power over patient care decisions. Each of these
powers can affect the legal rights of others.
The New Jersey Superior Court began the practice of delegating
decision-making power to ethics consultants by giving rather extensive
power to the ethics committee in Quinlan.3 When it came time to
decide another difficult end-of-life case, however, one involving a nevercompetent ward of the state decision, the court pulled back somewhat
from its Quinlan delegation approach. In In re Moorhouse, a case
involving an unconscious and never-competent woman on a ventilator,
the court wanted ethics consultants to be only one link in a longer chain
of decision-making with more safeguards than it provided in Quinlan.'
Despite pulling back somewhat from its earlier, fuller delegation of
within a particular health care facility and perhaps necessitate prohibitively expensive legal
action. This is veto power.
53. In re Quinlan, 355 A.2d 647, 672 (N.J. 1976).
54. The Moorhouse court stated:
Quinlan and Jobes did not consider the case of a never-competent ward of the State
who, for the reasons explained above, requires an enhanced degree of protection.
This protection can be provided by the public advocate's involvement as shown
below.
Upon the determination of family member(s) or friend(s) of an institutionalized
mentally retarded patient to withdraw life support from the patient, with the
concurrence of the attending physician, the hospital's prognosis committee and at
least two independent physicians knowledgeable in neurology that the patient is in a
persistent vegetative state with no reasonable possibility of recovering to a cognitive,
sapient state, notice of that determination shall be sent to the Public Advocate for
further review. The Public Advocate will review the medical records and undertake
any other review needed to satisfy it that the family/medical decision is well
founded.... If, after its review, the Public Advocate determines that there is no
reasonable basis upon which to challenge the decision, judicial involvement is
unnecessary.
However, if any one of the involved parties, including the Public Advocate,
disagrees with the decision to terminate life support, the decision cannot be
implemented without a court order. The court shall appoint a guardian ad litem to
represent the ward's interest ....
If the court finds that the movant has produced
clear and convincing evidence (1) that the ward is in a persistent vegetative state
with no reasonable possibility that he or she might recover to a cognitive sapient
state, (2) that the ward's interests have been sufficiently protected and (3) that the
movant would be a proper guardian for the patient, the judge shall allow the family
member/friend to remove life-support treatment from the patient."
In re Moorhouse, 593 A.2d 1256, 1262-63 (N.J. 1991).
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power to ethicists, the Moorhouse court still gave ethics consultants
significant decision-making power. In the Moorhouse scheme, the ethics
consultants' decision to terminate life-sustaining treatment could not be
implemented without court review unless it was supported by the family,
the attending physician, two other physicians, and the public advocate;
neither could the decision of the family, physicians, or public advocate
be implemented if the ethics consultants decided against them. This
effectively gave ethics consultants veto power over families, physicians
and the public advocate until a court would become involved.
The Supreme Court .of Kentucky also gave ethics committees veto
power in nursing home residents' treatment decisions.55 At the same
time, though, it recognized that not every such decision will have been
made appropriately.' In its 1993 DeGrelladecision it stated:
If the attending physician, the hospital or nursing home ethics
committee where the patient resides, and the legal guardian or
next of kin, all agree and document the patient's wishes and the
patient's condition, and if no one disputes their decision, no court
order is required to proceed to carry out the patient's wishes....
[However, a] false or fraudulent, and collusive, decision is
beyond the power of a court to approve before or after the
termination of life-sustaining medical treatment.'
Thus, in Kentucky, ethics consultants' decisions to forgo life
sustaining treatment for nursing home residents are a link in the
decision-making chain that includes the attending physician along with
the guardian or next of kin. In each case, a non-judicial decision to
forgo treatment depends on an affirmative decision by ethics
consultants; it cannot legally be made without such a decision.'
Ethics consultants have gained other kinds of decision-making
power as well. They can, in several jurisdictions, make treatment
decisions jointly with physicians.
Several states empower ethics
consultants to make life and death decisions jointly with one or two
physicians when none of the usual surrogates, such as the patient'sspouse or adult children, is available.59 In Alabama, under specified

55.
56.
57.
58.
59.

DeGrella v. Elston, 858 S.W.2d 698,710 (Ky. 1993).
Id.
Id.
ALA. CODE § 22-8A-11 (2001).
Id.
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circumstances, a consulting ethics committee may act as a patient's
surrogate. If the patient has no advance directive and no surrogate
decision maker, then the primary physician and the ethics committee,
acting unanimously, may decide that life support may be forgone. 1 In
Georgia, if no surrogate is reasonably available, the consulting
committee may, when the physician desires and has the concurrence of a
second physician, decide that a patient is a candidate for
nonresuscitation. 2 In Arizona, if none of the usual surrogates is
available, then the attending physician and the ethics committee may
make all decisions regarding health care treatment or nontreatment.0
In these states, ethics consultants working under the auspices of a
committee share decision-making power with physicians.
In several states, consulting ethics committees have an even stronger
decision-making role. Consultants can be the sole decision makers.
Under the Texas Advance Directives Act, when patients and physicians
disagree about life-sustaining treatment, an ethics committee's decision
is final unless the patient is transferred, although a court may extend
treatment for a time.6 Under Hawaii law, decision making is part of the
very definition of "ethics committee. "6'
Ethics consultants do affect legal rights by advising and deciding, but
they also have powers that extend beyond the familiar end-of-life arena.
One of these powers is the power to disseminate genetic information.
3. Breaking Genetic Confidentiality
In Arizona, ethics committees can authorize the breach of
confidentiality of genetic information about certain individuals. 66 Under
most circumstances, genetic information
is confidential and is
60. Id.
61. See ALA. CODE § 22-8A-11 (1997). The facility must notify the state department of
human resources so it can fulfill its review responsibilities under the Alabama Adult
Protective Service Act. Id.
62. GA. CODE ANN. § 31-39-2 (2000).
63. ARIZ. REV. STAT. § 36-321B (2000).
64. TEx. HEALTH & SAFETY CODE ANN. § 166.046 (Vernon 2000) (Texas Advance
Directives Act).
65. HAW. REV. STAT. ANN. § 663-1.7(a)-(b) (Michie 1995) (stating that members of
ethics committees are immune from civil or criminal liability). A Hawaiian "ethics
committee" is "a committee that may be an interdisciplinary committee appointed by the
administrative staff of a licensed hospital, whose function is to consult, educate, review, and
make decisions regarding ethical questions, including decisions on life-sustaining therapy."
Id. § 663-1.7(a).
66. ARIz. REV. STAT. § 12-2802 (West Supp. 2000).
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considered privileged.67 Information can only be released to legally
authorized representatives or to persons authorized by the tested
individual. Under narrowly specified circumstances, health care
providers, medical researchers, public health officials, and the legal
system may also have access to the information. If an ethics committee
approves, however, the fact of genetic testing and information derived
from genetic testing may be released to other third persons.' The only
restriction on the release is that the individual tested must be listed in
the cancer registry." There is no restriction on the use to be made of the
information, the individual to whom it is released, or the individuals
who may request such a release.
4. Administering Patient Rights Within the Health Care Organization
Health care institutions have the authority and obligation to address
patient rights within their organizations. Federal law deems a health
care institution qualified for a Medicare contract when the institution
has been accredited by the Joint Commission for the Accreditation of
The
Commission").70
Healthcare Organizations (the "Joint
accreditation standards of the Joint Commission require, as a condition
of accreditation, a "functioning process to address ethical issues""' and
further provide that "[p]atient rights mechanisms may include a variety
of implementation strategies; for example, established ethics
committees, the use of a formalized ethics forum, ethics consultations,
or any combination of these or other methods."' 2 Ethics consultants
therefore have the power to administer patient rights within health care
organizations. By virtue of this role, ethics consultants become in-house
"patients' rights administrators. "73

67. Id. § A.
68. Id. § A.5.
69. Id.
70. 42 U.S.C.A. §§ 1395x(e), 1395bb (West 1992 & Supp.); 42 C.F.R. § 488.5 (2000).
71. JOINT COMMISSION ON ACCREDITATION OF HEALTHCARE ORGANIZATIONS 1995
MANUAL FOR HOSPITALS 10 (1994) (standard RI.1) [hereinafter JCAHO].
72. Id.
73. Id. One consultant, in fact, describes the very purpose of ethics consultation as
protecting the rights and interest of patients. See, e.g., Ruth Macklin, Consultative Roles and
Responsibilities, in INSTITUTIONAL ETHICS COMMITTEES AND HEALTH CARE DECISION
MAKING 157 (Ronald E. Cranford & A. Edward Doudera eds., 1984); RUTH MACKLIN,
ENEMIES OF PATIENTS 208-29 (1993). Macklin "believe[s] that the purpose of having ethics
committees in hospitals is to help ensure that the rights of patients are protected and that
their interests are promoted. If that purpose is not accomplished, then ethics committees are
wasting a lot of busy people's valuable time." MACKLIN, ENEMIES OF PATIENTS, at 208.
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5. Acting as "de facto Magistrates"7 4

Ethics consultants also serve as de facto magistrates within health
care organizations in one state. Under the state Advance Directives for
Health Care Act,75 New Jersey ethics consultants have explicit authority
to resolve disagreements that would otherwise be resolved by judges.76

These disagreements can fall into two categories. The first category
of disagreement consists of differences of opinion about the patient's
decision-making capacity.
The second category consists of
disagreements about the appropriate interpretation and application of
the terms of an advance directive. Under New Jersey law, these
traditional judicial functions may be performed by an institutional ethics
committee, a regional ethics committee, another type of affiliated ethics
committee, or by "any individual qualified to make clinical and ethical
judgments.

"

6. Immunizing Health Care Providers
Ethics consultants function, too, as gatekeepers to legal immunity
for health care providers. For example, in Texas, compliance with
74. I borrow the term "de facto magistrate" from Douglas B. Marlowe. In discussing
psycholegal decision making in clinical practice, Marlowe discusses the problem of "the de
facto magistrate":
[A]lthough mental health professionals have substantial authority to evaluate
fundamental interests, they are required to apply substantive legal criteria. This
frequently poses a dilemma for these professionals, as they are not legally trained,
and as legal concepts often do not have immediately discernible scientific
counterparts. It is, therefore, necessary for clinicians operationally to define or
translate legal concepts into observable, definable, and measurable scientific terms.
These "psycholegal" constructs cannot supplant or alter legal criteria, but they can
serve to reformulate them in a usable manner.
Douglas B. Marlowe, The de facto Magistrate: Psycholegal Decision Making in Clinical
Practice, in PSYCHIATRIC-LEGAL DECISION MAKING BY THE MENTAL HEALTH
PRACrITIONER: THE CLINICIAN AS DE FACTO MAGISTRATE 3, 12-13 (Harvey Bluestone et
al. eds., 1994) (citations omitted).
75. New Jersey Advance Directives for Health Care Act, N.J. STAT. ANN. § 26:2H-53
(West 2001).
76. Id. § 26:2H-66(a).
77. Id. § 8:2H-53. Although the Act specifies that the consultant be qualified to make
clinical and ethical judgments, it does not require that the consultant be competent to make
legal judgments, though making legal judgments is required by standards detailed in the Act.
78. See, e.g., ARIZ. REV. STAT. ANN. § 36-3231(B)-(C) (West 1993 & Supp. 2000)
(stating that any person who makes a good faith medical decision for an incapacitated patient
with which an ethics committee concurs is immune from civil and criminal liability). Legal
immunity, which has been called a "bioethical figleaf," may be what some health care
professionals who participate in ethics consultation want most. See Benjamin Freedman,
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procedures outlined in the Advance Directives Act (in which ethics
committees play a key role) provides immunity from disciplinary, civil,
or criminal liability for failure to effectuate an advance directive." In
Arizona, health care providers receive professional immunity from civil
and criminal liability, as well as from professional discipline, if they act
in reliance upon the advice of, or cooperation with, the ethics
committee.' ° Further, in Hawaii, any witness that appears before the
ethics committee receives civil immunity as long as they act without
malice and in furtherance of the committee's purpose."
7. Attesting Proper Procedure
In one state, ethics committees certify that health care providers
have followed proper procedures. In Minnesota's Torres case, three
ethics committees had submitted reports to the court outlining the
procedures they would use to determine the appropriate treatment for
someone in Mr. Torres's condition.2 Subsequently, the role of attester
became embedded in Minnesota law, which now provides that ethics
committees may certify for courts that proper procedures have been
followed by health care providers when a public guardian is considering
a do-not-resuscitate order for an incompetent patient.8

Bringing Codes to Newcastle: Ethicsfor Clinical Ethicists, in CLINICAL ETHICS: THEORY AND
PRACTICE 125-39 (Barry Hoffmaster et al. eds., 1989). Disregarding the decision or advice of
ethics consultants can destroy for health professionals a much sought after shield of immunity
from law suits and professional sanctions. See Fretwell Wilson, supra note 24, at 395
(observing that immunity "may compel caretakers to follow misguided committee
recommendations in order to receive protection") (citation omitted).
79. See TEX. HEALTH & SAFETY CODE ANN. § 166.045 (Vernon 2001).
80. See ARIz. REV. STAT. ANN. § 36-3231 (West 1995 & Supp. 2000).
81. See HAW. REV. STAT. ANN. § 663-1.7 (Michie 1995 & Supp. 2000).
82. In re Conservatorship of Torres, 357 N.W.2d 332 (Minn. 1984).
83. MINN. R. § 9525.3055(2) (2000). According to this rule:
The county staff acting as public guardian shall submit an application for a "do not
resuscitate" order to the department for written approval. Consent for a "do not
resuscitate" order must not be given in the absence of a terminal condition, unless
the physician states that initiating cardiopulmonary resuscitation would be medically
futile or would harm the ward. In addition to the recommendation of the public
guardian and the attending physician, the application must contain documentation
of the following:
F. upon request by the department, a report from a biomedical ethics committee, if
one exists within the health care institution, that affirms that the proper procedures
have been followed by the health care providers on behalf of the ward ....
Id. Delegating authority to attest to proper procedure to ethics committees flies in the face of
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8. Providing Legal Opinions
In New Jersey, state law suggests that ethics consultants should
provide legal opinions. There, ethics consultants may tell an attending
physician, patient, or health care representative whether withholding or
withdrawing a medical intervention "would be in conformity with the
requirements of [the Health Care Directives] Act.""' The Act is a
lengthy and complex piece of legislation. It includes provisions
addressing execution of a directive, 8 proxy and instructional directives,"
modification and revocation, determination of the patient's capacity to
make a health care decision," rights and responsibilities of health care
professionals, 9 the process of decision-making under an advance
directive, including various forms of evidence of the patient's wishes, 9
rights and responsibilities of health care institutions,9' circumstances
under which life-sustaining treatment may be withheld or withdrawn,'
issuance of do-not-resuscitate orders,93 emergency care,' and reciprocity
with other jurisdictions,95 among others. The Act also incorporates by
reference other state and federal law, of which ethics consultants must
keep abreast in order to exercise their powers and responsibilities under
the Act.96

9. Summary
The legal status of ethics consultation has changed since Quinlan.
Although there is no uniformity from jurisdiction to jurisdiction about
what ethics consultants appear legally privileged to do, they are, in some
jurisdictions, empowered to make health care decisions, to disseminate
genetic information, to act as de facto magistrates, to be gatekeepers to
the legal immunity, to certify proper procedure, and to provide legal
the reality that one of the most consistent criticisms of ethics consultation is that it lacks
procedural safeguards.
84. N.J. STAT. ANN. § 26:2H-69 (West 1996).
85. Id. § 26:2H-56.
86. Id. § 26:2H-57.
87. Id.
88. Id. § 26:2H-60.
89. Id. § 26:2H-62.
90. Id. § 26:2H-63.
91. Id § 26:2H-65.
92. Id. § 26:2H-67.
93. Id. § 26:2H-69.
94. Id. § 26:2H-70.
95. Id. § 26:2H-77.
96. Id. §§ 26:2H-62, -67, -70.
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opinions. In some states, consultants appear to exercise rather specific
and significant powers, such as the power to interpret advance directives
and the power to act as surrogates. In other states, consulting is part of
a legally sanctioned, multi-step process in which the ethics committee, as
a group of consultants, is part of a chain of decision makers. In still
other jurisdictions, and for other kinds of cases, ethics consultants play
other quasi-legal roles. Despite this lack of uniformity, however, every
one of the roles assigned by lawmakers to ethics consultants can affect
the legal rights of patients, families, and health care providers. 97

I. LEGAL POWER IN THE HANDS OF UNREGULATED PRACTITIONERS
Doubts have arisen about whether ethics consultation is an
unadulterated good, and concern has grown about oversight of the
practice."8 Sensitive to the rights that are often at stake, legal scholars
have led the way in identifying the risks of current ethics consultation
practices. Attorneys have not been alone in expressing concern about
the risks of ethics consultation. A physician-ethics consultant recently
commented: "'[T]here are people out there who are doing this in a
totally irresponsible way .... They're giving advice. They're writing on
charts .... They are being hired and there has to be accountability."' 99
97. Wolf, supra note 24, at 857 ("[E]thics committees wield real power over the fate of
real patients. Yet committees have thus far avoided taking responsibility for this power.").
98. Sigrid Fry-Revere warned, "we now have a new class of authoritative figures who,
very unwittingly at times, may prevent patients, their families, friends, and surrogates, or
medical staff from exercising their right to make and act on certain ethical choices." FRYREVERE, supra note 34, at 21. See also Cynthia Cohen, Who Will Guard the Guardians?,
HASTINGS CENTER REP., Jan.-Feb. 1989, 19, at 19; Giles R. Scofield, The Problem of the
Impaired ClinicalEthicist,J. QUALITY IMPROVEMENT QUALITY REV. BULL., Jan. 1992, at
26-32 [hereinafter Scofield, Impaired ClinicalEthicist];Giles R. Scofield, Ethics Consultation:
The Least Dangerous Profession, 2 CAMBRIDGE Q. OF HEALTHCARE ETHICS 417 (1993)
[hereinafter Scofield, Least Dangerous] (expressing skepticism about ethics consultation);
Hoffmann, supra note 36, at 746 (arguing that legislatures should be focusing on legislation
that will protect the rights of patients in the ethics committee deliberation process).
99. Shalit, supra note 5, at 26 (quoting an interview with physician-ethicist Stuart
Youngner). The United States Commission of Civil Rights also expressed concern in 1989
about infant care review committees:
The regulations require that ICRCs report to CPS agencies all suspected, not just
known, cases in which life-saving medical care is being withheld. However, it seems
that in only those cases in which there is disagreement among the physician, parents,
and committee is a referral made to a CPS agency for investigation and possible
legal action. Widespread failures to report are a serious concern, since many
hospital ethics committees use a 'nebulous and subjective' approach rather than
applying the Child Abuse Amendments' standard of care.
James Bopp, Jr. & Mary Nimz, A Legal Analysis of the Child Abuse Amendments of 1984, in
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Frader and Bosk, a pediatrician and a sociologist, note that although
many objections have been raised about the practice, "they have not
been taken more seriously.""° Journalists, too, and even some ethicists
have begun publicly to raise questions about the practice.''
Despite concerns about misuses of the powers and privileges of
ethics consultants, the field of ethics consultation remains free of any
internal or external regulation. There is no self-regulation, no registry,
no certification, no licensure, and no accreditation of training programs.
There is no regulation of consulting health care ethics committees
except in Maryland, which regulates only the composition and some
procedural aspects of committees." Ironically, there is no code of ethics
among ethics consultants.'O3 Virtually the only protection that patients
and families have against misuse of power by an ethics consultant is a
lawsuit, and that option becomes relevant only after legally cognizable
harm has been suffered." Further, since no professional standards of
practice exist, proving an ethics consultant negligent would be difficult.
Some ethicists claim that oversight of ethics consultation is
unnecessary. Fletcher, for example, suggests that a code of ethics for
COMPELLED

COMPASSION:

GOVERNMENT

INTERVENTION

IN

THE

TREATMENT

OF

CRITICALLY ILL NEWBORNS 73, 97-98 (Arthur L. Caplan, et al. eds., 1992) (citations
omitted).
100. Bosk & Frader, supra note 3, at 107; see also Susan E. Kelly et al., Understanding
the Practice of Ethics Consultation: Results of an Ethnographic Multi-Site Study, 8 J. OF
CLINICAL ETHICS 136, 145 (1997) (finding "that asymmetries in power, status, and culture
were sustained in the ethics consultations observed").
101. Shalit, supra note 5, at 24-28 (describing problems in ethics consultation); Satel &
Stolba, supra note 5, at 37 (ethics consultants raise questions not only about their own
expertise and authority, but "about the very nature of medical care").
102. MD. CODE ANN., HEALTH-GEN. I § 19-370-374 (2000). For a discussion of the
pros and cons of certification, see generally, Susan Sherwin, Certification of Health Care
Ethics Consultants: Advantages and Disadvantages, in THE HEALTH CARE ETHICS
CONSULTANT 11-24 (Francoise E. Baylis ed., 1994). See also ASBH, supra note 26, at 31-32.
Two consultants have commented about the lack of educational requirements or continuing
education requirements in ethics consulting: "[I]t is one of the many ironies of the field that
we teach regularly in continuing education classes for clinicians, but are not, ourselves,
required to take continuing education in any form." Laurie Zoloth-Dorfman & Susan B.
Rubin, Navigators and Captains: Expertise in Clinical Ethics Consultation, 18 THEORETICAL
MED. 421,425-426 (1997).
103. Even the literature on the topic of professional ethics for bioethicists is sparse.
Michael Yeo, Prolegomena to Any Future Code of Ethics for Bioethicists, 2 CAMBRIDGE Q.
OF HEALTHCARE ETHICS 403, 403-415 (1983) (discussing ethics and roles of bioethicists);
Freedman, supra note 78, at 125-39 (advocating an ethics code for ethicists).
104. See generally John C. Fletcher et al., Errors in HealthcareEthics Consultation, in
MARGIN OF ERROR: THE ETHICS OF MISTAKES IN THE PRACTICE OF MEDICINE 343,355-60
(Susan B. Rubin & Laurie Zoloth eds., 2000) (summarizing five lawsuits against ethics
consultants).
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would be redundant

because ethics consultation

is

multidisciplinary, and many of those participating are members of
professions that already have ethics codes."

Others have suggested that

the imposition of accountability would hinder the functioning of
bioethics committees and consultants. Paris and Reardon feared
procedural protections in ethics consultation, suggesting that ethics

committees could "evolve into administrative tribunals or legal forums
in which the law and due process, not ethics and the interests of the

Richard McCormick feared
patient, are the paramount concerns."1''
that "legal acccommodationism" might "dilute[]" ethics."
Blind faith in the consciences of ethics consultants, however, is a
risky way for society to proceed. As Webb and Nicolson have observed,
cultures of trust depend not only on the trustworthiness of individuals
but also on institutional frameworks "that can both guard against and
reach effectively to breaches of trust."" One of the most influential of
the early ethics consultants was expelled from the American Psychiatric
Association for violating its professional ethical standards against
having sex with a patient. ' When the breach was discovered, the
medical profession and the state had institutionalized responses
(professional discipline, loss of license) to the individual qua
psychiatrist, but neither ethics consultants nor the state had a way to
respond to the individual qua ethicist.
105. See John C. Fletcher, Commentary: Constructiveness Where it Counts, 2
CAMBRIDGE Q. OF HEALTHCARE ETHICs 426, 429 (1993) (overlooking the fact that the
codes of those various other professions differ among themselves and that the activities that
comprise ethics consultation differ from those one would normally engage in as a member of
another profession).
106. John J. Paris & Frank E. Reardon, Ethics Committees in Critical Care, 2 CRITICAL
CARE CLINICS 111, 120 (1986). Paris and Reardon place the patient's "best interests" in
opposition to law. Id. Paris and Reardon also pit due process concerns against ethics. Id.
But see Bruce J. Winick, The Psychotherapist-PatientPrivilege: A Therapeutic Jurisprudence
View, in LAW IN A THERAPEUTIC KEY: DEVELOPMENTS IN THERAPEUTIC JURISPRUDENCE
483, 489-93 (David B. Wexler & Bruce J. Winick eds., 1996) (showing that the substantive
and procedural rights afforded to the mentally ill can improve their medical conditions); see
also Wolf, supranote 24, at 802 (arguing that due process is grounded not only in law but also
in ethics, and that ethics committees should incorporate due process protections).
107. McCormick, supranote 22, at 154.
108. Julian Webb & Donald Nicolson, InstitutionalisingTrust: Ethics and the Repsonsive
Regulation of the Legal Profession, 2 LEGAL ETHICS 148, 158 (1998) (arguing that in modem
society, relying purely on personal and status trust is impossible; institutional trust is also
necessary) (citing P. Sztompka, Trust, Distrust and Two Paradoxesof Democracy, 1 EUR. J.
SOC. THEORY 19,25-27 (1998)).
109. Carl Sherman, Behind Closed Doors: Therapist-Client Sex, PSYCHOL. TODAY,
May-June 1993, 64, at 70-71.
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Ethics consultants are not immune from misusing power simply
because they bear the title "ethicist." Benjamin Freedman, an ethicist
concerned about the professional ethics of ethics consultation observed:
"I see no a priori reason for thinking that clinical ethics is so uniquely
complicated, confusing or delicate an enterprise that it alone among
professions should be without a shared and public understanding of the
moral dimensions of its practice.""' The conditions that create risks for
consultees, and the gaps in the professionalization of ethics consultation
that permit these risks to materialize are explored in the next section.
A. Conflicts of Interest

The only limits on ethics consultants' behavior are their own
consciences and, to a limited extent, the law. Individual consciences,
however, can easily be misinformed, distorted, or muted."' Given the
potential of ethics consultation to affect the rights of patients' families
and health care providers, two major deficiencies in the field cry out for
correction: practitioners' conflicts of interest and a lack of clear limits on
the scope of the practice.
A bedrock requirement for practices in which the trustworthiness of
the practitioner matters, such as law practice,' mediation,"3 and lawrelated services such as social work, 4 accountancy,"' real estate,"6 and
110. Freedman, supra note 78, at 137.
111. For example, Dutch ethicist W.C.M. Klijn implies that, in regard to euthanasia, the
consciences of the Dutch have been distorted: "We Dutch pride ourselves on our history. We
see ourselves as having been good in the past, therefore, we believe that we will always be
good. It is an arrogance of goodness. Thus even though there are striking resemblances to
our euthanasia practices and those the Nazis sought to impose upon us, we assured ourselves:
We resisted the Nazis. We are sophisticated, humane, We can't be doing wrong!" WESLEY J.
SMITH, FORCED EXIT: THE SLIPPERY SLOPE FROM ASSISTED SUICIDE TO LEGALIZED
MURDER 110 (1997).
112. The literature on professional ethics rules regulating attorneys' conflicts of interest
is vast.
113. Amanda K. Esquibel, The Case of the Conflicted Mediator: An Argument for
Liability and Against Immunity, 31 RUTGERS L.J. 131 (1999) (arguing against mediator
immunity when the mediator has conflicts of interest).
114. According to the Social Workers' Code of Ethics:
When social workers provide services to two or more people who have a
relationship with each other (for example, couples or family members), social
workers should clarify with all parties which individuals will be considered clients
and the nature of social workers' professional obligations to the various individuals
who are receiving services. Social workers who anticipate a conflict of interest
among the individuals receiving services or who anticipate having to perform in
potentially conflicting roles (for example, when a worker is asked to testify in a child
custody dispute or divorce proceedings involving clients) should clarify their role
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psychological counseling,'17 is that the practitioner must recognize and
deal appropriately with conflicts of interest."' The reasons for conflict
of interest constraints are obvious: providing services while under
serious conflicts of interest can distort the practitioner's judgment and
have a significant deleterious impact on the interests of those whom the
practitioner purports to be helping.
Ethics consultants face a variety of conflicts of interests. 19 Three

types of conflicts are common: conflicts stemming from relationships

120

with the parties involved and take appropriate action to minimize any conflict of
interest."
NAT'L ASS'N OF SOC. WORKERS CODE OF ETHICS, § 1.06(d) (1997), at http://www.naswdc.
org/code.htm (last visited Aug. 11, 2001).
115. Rule 102 of the American Institute of Certified Public Accountants, Code of
Conduct provides that, "[i]n the performance of any professional service, a member shall
maintain objectivity and integrity, shall be free of conflicts of interest, and shall not knowingly
misrepresent facts or subordinate his or her judgment to others." AM. INST. OF CERTIFIED
PUB.
ACCOUNTANTS
CODE OF PROF'L CONDUCT R.
102 (1988),
at
http:llwww.aicpa.orglaboutlcode/index.htm (last visited Jan. 31,2001).
116. Agency disclosure laws require real estate brokers to disclose to the buyer that they
represent the seller in the transaction. See, e.g., 225 ILL. COMP. STAT. 454/15-15 (1992). See
generally ARTHUR R. GAUDIO, REAL ESTATE BROKERAGE LAW 344-46 (1987 & Supp.
1994) (claiming that a broker's failure to disclose his conflict of interest to the buyer is a
breach of statutorily imposed duties); James A. Bryant & Donald R. Epley, The Conditions
and Perils of Agency, Dual Agency, and Undisclosed Agency, 21 REAL EST. L.J. 117 (1992)
(discussing the broker's obligations and duties to a buyer and seller in real estate
transactions).
117. AM. PSYCHOLOGICAL ASS'N ETHICAL PRINCIPLES OF PSYCHOLOGISTS AND
CODE OF CONDUCr (1992), at http://www.apa.orglethics/code.htmil (last visited Aug. 11,
2001).
118. Law-related services are defined as those "services that might reasonably be
performed in conjunction with and in substance are related to the provision of legal services,
and that are not prohibited as unauthorized practice of law when provided by a nonlawyer."
MODEL RULES OF PROF'L CONDUCT R. 5.7(b) (2001). This rule lists "title insurance,
financial planning, accounting, trust services, real estate counseling, legislative lobbying,
economic analysis, social work, psychological counseling, tax preparation, and patent, medical
or environmental consulting" as examples of law-related services. Id. at cmt. 9.
119. Types of potential conflicts include the following: consulting on a case involving a
patient on a transplant list while a significant other is also on that same list. The most high
profile conflict of interest was that faced by a University of Pennsylvania bioethicist who
gave advice about a gene therapy research protocol while employed in a department chaired
by one of the investigators and while receiving funds for his bioethics program from the
corporation sponsoring the research. The advice was not given in the context of a formal
ethics consult. But the bioethicist was named in, and eventually dropped from, a lawsuit when
one of the subjects died as a result of participation in the research. Ronald Collins,
Regulating Dr. Frankenstein, Money and Lax Ethics Can Spell Tragedy for Clinical Trials,
Rule Making to the Rescue, LEGAL TIMES, Oct. 16,2000, at 83.
120. A professional enters a dual relationship when he or she assumes two roles
simultaneously with a person seeking help. Brian Pearson & Nick Piazza, Classification of
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with health care providers, conflicts stemming from commitments to
particular bioethics positions, and conflicts stemming from pressure to
settle ethics consultation cases.
An ethics consultant often faces conflicts of interest because it is
imperative to maintain positive relationships with health professionals.
In particular, ethics consultants must maintain relationships with
physicians, who can affect the consultants' career, as well as her
financial, scholarly or personal interests. Second, ethics consultants are
sometimes deeply committed to particular positions on bioethics
questions. When that occurs, consultants are likely to discount the
deleterious effects their biases have on the consultation process and
consultation outcomes. Third, ethics consultants face pressures from
their field and from the health care organizations for which they work to
settle cases, that is, to keep difficulties with patients and families "under
control," away from plaintiff's attorneys, and out of litigation.'
1. Ties to Health Care Providers
It has long been recognized that clinical ethicists risk overidentifying with health care providers' interests.12
To survive
professionally, ethics consultants need to have positive relationships
with health care providers, especially with physicians. An ethics
consultant is particularly likely to want to maintain and enhance
relationships with physicians who are influential in the consultant's
employment evaluations. Many consultants are evaluated formally or
informally by health care providers, some of whom are also potential or
Dual Relationships in the Helping Professions, 37 COUNSELOR EDU. AND SUPERVISION 89,
90 (1997); Jill Doner Kagle & Pam Northrup Giebelhausen, Dual Relationships and
ProfessionalBoundaries, 39 SOC. WORK 213, 213 (1994). Dual relationships are viewed as
ethically risky because of the potential for exploitation of the client, patient, or student by the
professional. Dual relationships between ethics consultants and health providers who receive
assistance in an ethics consult do not pose a significant risk of exploitation by the ethics
consultant. Dual relationships do, however, present problems of conflict of interest for the
ethics consultant. In the case of ethics consultants (unlike other dual relationships), the harm
may not befall the health care provider with whom the consultant has a dual relationship, but
rather it may harm the patient or the patient's surrogate, who is the "outsider" to the dual
relationship.
121. This situation can represent both a conflict of obligations (to the consultees and to
the organizations) and a conflict of interest (the consultant has a personal interest that can
distort professional judgment-the interest in being seen as a "team player").
122. Larry R. Churchill, The Ethicist in Professional Education, HASTINGS CENTER
REP., Dec. 1978, 14, at 13 (achieving critical distance in medical ethics requires a posture of
detachment); David Barnard, Reflections of a Reluctant ClinicalEthicist: Ethics Consultation
and the Collapse of Critical Distance, 13 THEORETICAL MED. 15, 15-22 (1992) (describing

reservations about ethics consultation).
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Consultants may be
actual participants in ethics consultations.
evaluated by health care provider-consultees for purposes of retention,
salary, or budget. In addition, many ethics consultants serve on hospital
committees that are chaired by physicians with significant influence
within the organization. Physicians may also provide the ethics
consultant with opportunities to work on well-funded research projects.
Especially at academic medical centers, but also elsewhere, ethics
consultants are co-investigators and co-authors with health care
providers.' As Scofield observed:
The fact that most ethics consultants are employed by healthcare
institutions suggests that their livelihood is closely tied to the
medical profession. One need only ask who hires them, who they
are accountable to, and what group they wish least to offend to
appreciate how easily ethics consultants can lose the critical
distance needed to exercise the independent, objective judgment
they claim to possess.'
Some ethics consultants, in addition, have significant others who are
health care providers practicing in the same health care organization.
Frader notes that, in a difficult ethics consultation in which the
consultant was married to the attending physician, it was an attorney
(rather than the ethics consultant) who recognized the conflict of
interest as problematic and asked for recusal of the ethics consultant."
When the consultant has such relationships with a health care provider,
the relationship can influence the consultant's judgment; the dual
relationship is an inherent conflict of interest for the consultant.
Any of the relationships described above jeopardizes the neutrality
and impartiality of a consultant who tries to facilitate resolution of a

123. Fretwell Wilson also notes that consultant's compromised objectivity is the result:
Committees wholly or in part may conceive of their role as serving physicians,
suggesting that objectivity is an unrealistic expectation. Even when the committee
sees its purpose as being an impartial arbiter, the committee may be concerned
about preserving its place in the institution by decreasing physician anxiety about its
role and authority.
Fretwell Wilson, supra note 24, at 388 (citation omitted).
124. Scofield, Least Dangerous, supra note 98, at 420 (referencing Barnard, supra note
122, at 15-22).
125. Joel E. Frader, Political and Interpersonal Aspects of Ethics Consultation, 13
THEORETICAL MED. 31,41 (1992).
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disagreement in which that health care professional is involved." 6 Even
outside such relationships, frequent repeated consultations involving a
particular health care professional can distort an ethics consultation.
Patients, family members, and surrogates, whom ethics consultants have
usually only recently met, are "outsiders" to longstanding consultanthealth provider relationships. While the physician is a "repeat player,"
patients and their families involved in the consultations are "oneshotters." Repeat players can develop the trust and loyalty of the
consultant and will have knowledge of how ethics consultation works.
In contrast, "one shotters" cannot have earned the consultant's trust or
loyalty and may be overwhelmed both by the medical situations and by
the fact that they are now involved in an additional unfamiliar process."
Sociologists DeVries and Conrad noted this problem as they attempted
to answer the question, "[w]hom... are the ethicists really serving?[:]"'
An empirical answer to that question looks to the organizational
location of bioethics. The presence of bioethicists in medical
institutions leads to an affinity between bioethicists and other
professionals there. The role of a bioethicist is in fact much like
that of a public defender in the American legal system. The
formal role of each is to represent the interests of a client in a
large and confusing bureaucracy, but, like public defenders,
bioethicists must maintain good relationships with other
members of that bureaucracy, many of whom are working
against the interest of their clients. Given this organizational
situation, bioethicists will be inclined to represent the interest of
medical professionals and medical institutions over those who
are merely passing through-patients and families.29
Additionally, ethics consultants may feel grateful for the ethics
consultation requests that the repeat requestor sends their way,
particularly if ethics consultation is not well established in the
126. See generally Kimberlee K. Kovach, Neonatology Life and Death Decisions: Can
Mediation Help?, 28 CAP. U. L. REv. 251 (2000) (recommending outside mediators, rather
than ethics consultation for neonatal intensive care unit conflicts, because in-house ethics
consultation services are not independent).
127. Carrie Menkel-Meadow, Do the "Haves" Come Out Ahead in Alternative Judicial
Systems?: Repeat Players in ADR, 15 OHIO ST. J. ON DISP. RESOL. 20 (1999) (discussing
thesis that more powerful participants have an advantage in alternative dispute resolution
processes).
128. Raymond DeVries & Peter Conrad, Why Bioethics Needs Sociology, in BIOETHICS
AND Soc'Y 233,246 (Raymond DeVries & Janardan Subedi eds., 1998).
129. Id.
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organization. No patient or family member is able to demonstrate in
quite the same way that the ethics consultant's services are needed and
the salary justified. In numerous ways, then, health care ethics
consultants are likely to be partial to health providers involved in ethics
consultations because of the inherent conflicts created by their dual
relationships with them.' 0
2. Commitments to Positions on Bioethics Questions
In addition to these conflicts, consultants often have conflicts of
interest resulting from commitments to particular positions on bioethics
questions. Those with an interest in bioethics have been compared to
"missionaries-they are bringing the word to colleagues who have not
yet received it .... [T]heir own sense of what is needed commits them
to their work." ' Some issues that an ethics consultant feels deeply
about may be the precise focus of disagreement and dispute among
participants in ethics consultations. Examples of these issues might be:
when, if ever, should physicians be able to write do-not-rescuscitate
(DNR) orders without the consent of the patient or family? Should
family members ever be able to override a patient's advance directive?
Under what conditions should family members be able to refuse
treatment for an incompetent patient who has no advance directive and
is not terminally ill or in a persistent vegetative state? If an ethics
consultant has strong views about such issues, those views are likely to
affect the way the consultant approaches the case. The following case,
based on a recent Illinois ethics consultation, illustrates how a
consultant's strong views about advance directives can affect a patient's
130. Wolf likens the dual identity of ethics committees to a Max Escher print; the same
analogy could be drawn to ethics consultants:
The result is that the committees end up being rather like one of those baffling
prints by M.C. Escher, that one minute seems to show a flock of birds in flight, and
the next minute a school of fish swimming in the opposite direction. There is a
shifting duality-one minute fish and the next minute fowl-and a consequent
elusiveness to the identity of ethics committees. That poses real dangers, especially
for patients and their families.
Wolf, supra note 24, at 805 (citation omitted).
131. Bosk & Frader, supra note 3, at 107.
132 See West & Gibson, supranote 29, at 69 (discussing that ethics committee members
should be without independent interests and views concerning the issues at stake in a case
because it may be difficult for members to act as facilitators); Scofield, Impaired Clinical
Ethicist, supra note 98, at 29 ("[A]n ethics consultant's own opinion might be so entrenched
that it would impede his or her ability to frame issues fairly or consider alternative
resolutions.").
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rights within a health care organization.
Mr. Smith
Mr. Smith, a seventy-five-year-old man, was admitted to the hospital

with hallucinations and several serious chronic illnesses. He had a valid
advance directive that gave his sister power of attorney in case he were
to become decisionally incapable. The document explicitly limited the
sister's power to make decisions about life-sustaining treatment to those
circumstances in which the patient had become permanently comatose.
It stated, "I want my life to be prolonged and I want life-sustaining
treatment to be provided or continued unless I am in a coma which my
attending physician believes is irreversible .... If and when I have
suffered irreversible coma, I want life-sustaining treatment to be
withheld or discontinued. "133 During the hospitalization, the patient was

not permanently comatose, or even unconscious, but his medical
condition was serious enough that the physician would ordinarily have
recommended a DNR order. The patient's physician was aware that the
advance directive conflicted with this course of action. He requested an
ethics consult.
Although a physician in this state could not legally issue a DNR
order when a patient has a valid advance directive clearly indicating that
he or she wanted to receive life-sustaining treatment, the consultant did
not mention this legal restriction to the physician. Nor did the
consultant mention that the sister, who had power of attorney, lacked
legal authority to make decisions outside the scope of her agency, which

133. 755 ILL. COMP. STAT. ANN. 45/4-10(2) (West 2001). An individual is not required
to initial any of the three options for powers of attorney to complete the form. The three
options are preceded by the following explanation in capital letters: "IF YOU WISH TO
LIMIT THE SCOPE OF YOUR AGENT'S POWERS OR PRESCRIBE SPECIAL
RULES ... YOU MAY DO SO IN THE FOLLOWING PARAGRAPHS." Id. at 10(1).
The patient declined to initial the first statement, which reads as follows:
I do not want my life to be prolonged nor do I want life-sustaining treatment to be
provided or continued if my agent believes the burdens of the treatment outweigh
the expected benefits. I want my agent to consider the relief of suffering, the
expense involved and the quality as well as the possible extension of my life in
making decisions concerning life-sustaining treatment.
Id. at 10(2). The patient initialed the second statement. The patient had declined to initial
the third option, which stated: "I want my life to be prolonged to the greatest extent possible
without regard to my condition, the chances I have for recovery or the cost of the
procedures." Id. As a result of the consult, the patient was treated as if he had initialed the
first option and declined to initial the second, rather than vice versa. Forgoing CPR might
also have been legal in this case if the patient had had no valid advance directive. See 755 ILL.
COMP. STAT. ANN. 40/5-60 (West 2001) (Health Care Surrogate Act).
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in this case was limited to circumstances in which the patient was
permanently comatose. Instead, the consultant opined that, since some
of the patient's medical problems were serious and not "reversible," the
sister might agree that the patient was in a condition as serious as, and
perhaps equivalent to, the "irreversible coma" specified in the patient's
advance directive. Upon the consultant's recommendation, the
physician approached the sister with this notion, and persuaded her to
agree to a do-not-resuscitate order.
When asked about overriding the patient's advance directive and
ignoring state law regarding do-not-resuscitate orders, a law with which
the consultant was familiar, the consultant referred the questioner to an
article he had published. The article argued that advance directives may
be disregarded because not all directives enhance patient autonomy.
The consultant also stated that he thought the statutory power of
attorney document could be interpreted in a variety of ways, and that
most people do not anticipate the specific situations they will face when
their advance directives will be implemented anyway."
The consultant had neither disclosed to the participants in the ethics
consultation his personal view that valid advance directives should
sometimes be disregarded, nor the fact that, in this particular case,
because the law's restrictions conflicted with his views, he would not
provide basic information about state law regarding do-not-resuscitate
orders. 35 He had also not offered to recuse himself and ask another
consultant to take the case.
This case illustrates how profoundly a consultant's personal views
can affect a patient's legal rights, from controlling the flow of
information about state law to "creatively interpreting" the patient's
legal documents in order to circumvent the law and facilitate the writing
of a DNR order. It also illustrates the potential for an ethics consultant
to place a well-meaning, but legally uninformed health care professional
in a legally untenable position.
3. Pressure to Settle: Keeping the Case Under Control
In addition to conflicts of interest stemming from consultants'
134. The consultant's comment brings to mind Bosk's query about patients' preferences
in relation to those of physicians and to health care ethics consultants: "[O]ne might ask why
the paternalistic judgment of one expert should be replaced by that of another." Charles L.
Bosk, Professional Ethicists Available: Logical Secular, Friendly, 128 DAEDALUS 47, 63
(1999).
135. The legal restrictions were well-known to the consultant, as he had offered
educational events within the hospital about them.
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relationships with health care professionals and from their commitments
to particular bioethics positions, consultants often have conflicts of
interest because they are employed by health care organizations that
have reputational and financial interests in preventing litigation. Health
care organizations often view ethics consultation as a risk management
tool, or a way to keep disputes "in house." Frader and Bosk's
observations about consulting ethics committees apply to individual
consultants as well:
[They] can become, intentionally or otherwise, a mechanism for
"cooling the mark out".... Patients and their families now have

another layer between them and a public complaint should they
and their caregivers have a disagreement about what constitutes
appropriate treatment. Thus, [ethics consultants] may keep cases
out of court, but this is not necessarily the same as having
autonomy respected, ethical action ensured, or justice done.
[Ethics consultants] may actually make it easier for physicians to
override the wishes of patients and their families.'36
John Robertson, too, has noted the potential use of ethics
committees as "ethical risk management team[s]."' 37 George Annas
observed, "institutions and their staffs often see the primary function of
ethics committees as protecting them against legal liability for treating
or not treating particular patients. ,13 John Fletcher, an early advocate
of ethics consultation, is more direct about keeping explosive conflicts
"in house" and away from plaintiff's attorneys and potential litigation.
He states39 frankly, "Ethics consultation.., can... reduce legal
threats."1
Risk management is a worthy goal for health care organizations.
When ethics consultants are drawn into the effort and expected to
contribute to managing legal risks for health providers, however,

136. Bosk & Frader, supranote 3, at 100 (citation omitted).
137. John A. Robertson, Committees as Decision Makers: Alternative Structures and
Responsibilities, in INSTITUTIONAL ETHICS COMMITTEES AND HEALTH CARE DECISION
MAKING 85,89 (R. E. Cranford & E.A. Doudera eds., 1984).
138. George J. Annas, Ethics Committees in Neonatal Care: Substantive Protection or
ProceduralDiversion?, 74 AM. J. PUB. HEALTH 843, 843 (1984). Further, he has similarly
observed, "The primary function [of committees] is usually either to protect the institution or
to protect patients. We have seen both kinds, although the ones designed to protect
institutions are more prevalent." Id. at 844.
139. John C. Fletcher, The Bioethics Movement and HospitalEthics Committees, 50 MD.
L. REV. 859,879 (1991) (outlining development of the bioethics movement).
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conflicts of interest arise for them. At best, the risk management
function presents a conflict of obligations for the ethics consultant: one
to the parties involved in the process of ethics consultation and another
to the goal of institutional risk management. At worst, the risk
management function leads to profound role ambiguity and ceding of
patients' rights.1"
When health providers violate patients' or families' rights, some
ethics consultants will "keep the case" even if that means not following
up on a patient rights violation, rather than expose the provider or
organization to increased legal, reputational or financial risks and
appear not to be a team player. This problem is illustrated in the case of
Mrs. Jones, below.
Mrs. Jones
Mrs. Jones, a ninety-one-year-old female, was admitted to the
hospital, suffering a stroke and myocardial infarction (heart attack).
She had completed a power of attorney document. A feeding tube had
An ethics
been surgically placed during her hospitalization.
consultation was requested when the case manager reviewed Mrs.
Jones's chart and realized that the section of the power of attorney
document that can curtail the agent's power specifically stated that Mrs.
Jones wanted, "No nasogastric or gastric tube for nutrition or hydration
and no ventilator or respirator." The case manager reported this
conflict to the attending physician who said, "I have no intention of
starving this old woman to death!"
The ethics consultant met with the patient's daughter, whom Mrs.
Jones had appointed power of attorney for health care decisions, except
for those decisions excluded by the document. The daughter knew that
the placement of a feeding tube was contrary to the stipulations of her
mother's advance directive. The daughter stated that she had written
the instructions on the document herself and that she had received the
language from a nurse. She also stated that her mother had left it to her
(the daughter) to make this decision, including whether or not to write
in any stipulations. The daughter believed all decisions about medical
treatment were now hers. The daughter said she was certain her mother
would understand. The ethics consultant discussed with the daughter
her obligations in holding power of attorney, but took no further action.
The feeding continued during the remainder of Mrs. Jones's
hospitalization.
140. Diane E. Hoffmann, Mediating Life and Death Decisions, 36 ARIz. L. REv. 821,
869 (1994) (discussing cases involving refusal of unwanted medical intervention).
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Had the consultant made clear to those involved in the case,

including Mrs. Jones's other adult children, that Mrs. Jones was
receiving expensive, unwanted, and legally unconsented-to medical
treatment, the consequences for the physician and the organization
might have included a lawsuit and financial loss. Instead, the case was
kept "under control." The ethics consultant did not mention to the
physician or to the daughter that, under the terms of the patient's power
of attorney, the daughter lacked legal authority to consent to the

surgical placement of the feeding tube. The consultant took no steps to
have the daughter's suspicious version of the document's execution or

its revisions subjected to scrutiny; no steps to have any potential
witnesses to the execution of the document contacted to verify the
daughter's version of events surrounding the execution of the document;

and no steps to initiate a legal process to challenge the daughter's status
as holding power of attorney. The consultant did not mention (to the

physician, the daughter, the other family members, the hospital billing
department, or the hospital attorney) that, in light of the fact that the

patient had explicitly refused this treatment in advance, forgoing billing
for Mrs. Jones's surgery and subsequent feedings might be considered.
In-house dispute resolution programs such as ethics consultation
services tend to underplay or reframe rights that could be exercised

against the organization.14 1 When ethics consultants must "keep the case
141. See Elissa Tonkin & Peter Swanson, Point & Counterpoint: Should Agencies
Mediate Their Own
Disputes?, available at http://www.mediate.comlarticles
tonkandswanc.cfm (last visited Mar. 21, 2001) (outlining problems and promise of in-house
mediation); Richard C. Reuben, And the Winner Is... Arbitrators to Resolve Disputes as
They Arise at Olympics, A.B.A. J., Apr. 1996, at 20 (criticizing in-house Olympic dispute
resolution processes). Twenty years ago, William Ruddick recognized this danger when he
warned that hospital-based philosophers might become "absorbed into the medical center
ethos and become collaborators in a flawed system." William Ruddick, Can Doctors and
PhilosophersWork Together?, HASTINGS CENTER REP., Apr. 1981, 12, at 17. Hoffmann, too,
recognized this risk when she assessed the appropriateness of mediation in health care ethics:
[T]o the extent that mediation results in a patient.., ceding legal rights to a health
care provider or institution, it leads to violation of state laws and policy as well as
constitutional principles.
This ceding of rights seems most problematic in cases where there is a dispute
between health care providers and patients.... In those cases, mediation would
give authority to health care providers to have input into a decision that the law
might otherwise not grant them ....
Hoffmann, supra note 140, at 870. Such displacement of authority-not from physicians to
consultants, as physicians had feared early in the history of ethics consultation-but from
patients to physicians occurred in Mrs. Jones's case. The consultation process resulted in
acquiescence in a decision into which the physician and a family member had unwarranted
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under control," functioning as informal members of the risk
management team," it is useful for them to minimize the number of
ethics consultations in which issues are labeled as legal problems. It is
also useful to minimize the number of ethics consultations in which
"outside" attorneys become involved (as an attorney for Mrs. Jones's
family or heirs might have, if they had discovered that the placement

and maintenance of the feeding tube violated her advance directive),
and it is especially important to minimize the number of issues that are
The kinds of
resolved in court rather than in ethics consultations.'

overreaching that this emphasis creates in a field that has not defined its
scope of practice in relation to law are summarized below.
B. Ambiguous Scope of Practice

One of the important public benefits of occupational regulation is
that it necessitates delineating the occupation's scope of practice.'" The
field of ethics consultation is unregulated and has not yet been publicly
defined. In particular, it has not clearly and constructively defined itself

in relation to the practice of law. This deficiency is especially important
in light of ethics consultants' power to affect rights, because it allows

ethics consultants to have significant influence over others' rights
without being subject to the professional discipline and oversight that
accompanies membership in the bar.
In particular, the field of ethics consultation has inadequately
addressed the limits of ethics consultants' role as providers of, and
conduits for, case-specific legal information. It has not recognized a role
input and which overrode the patient's right to refuse treatment. The ethics consultant
acquiesced, presumably because she had dual loyalties: to the health care organization's
interests and to the goals of consultation.
142. Carol Heimer uses the term "frontline risk managers" in referring to hospital social
workers. The term could also be applied to ethics consultants. Carol Heimer & Mitchell L.
Stevens, Caringfor the Organization:Social Workers as FrontlineRisk Managers in Neonatal
Intensive Care Units, 24 WORK & OCCUPATIONS 133, 133 (1997) (arguing that hospital social
workers are legal shock absorbers, protecting the hospital from legal liability).
143. In this respect, ethics consultants are like the insurance adjusters described in the
classic work by H. LAURENCE ROSS, SETTLED OUT OF COURT: THE SOCIAL PROCESS OF
INSURANCE CLAIMS ADJUSTMENT (1980).
144. See Elizabeth Graddy, Interest Groupsor the Public Interest-Why Do We Regulate
Health Occupations?, 16 J. HEALTH POL. POL'Y & L. 25, 45 (1991) (stating that although
organized interest groups influence how health occupations are regulated, the public interest
also plays an important role); William L.F. Felstiner et al.,The Emergence and
Transformation of Disputes: Naming, Blaming, Claiming..., 15 LAw & SOC'Y REv. 631
(1980-81) (providing framework for analyzing emergence and transformation of disputes,
especially before they enter legal institutions).
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for separate legal counsel in meeting the legal needs and selfdetermination needs of ethics consultation. The next section explores
the role ambiguity that results.
1. Quasi-Legal Counseling145

Ethics consultants use a variety of tools, strategies, and approaches
in their work. Among these are legal communications, including
informing ethics consultees about applicable law and legal documents,
interpreting and otherwise discussing law and legal documents for
consultees, giving legal advice, and predicting legal outcomes.' In such
communications, the ethics consultant may take on the role of quasilegal counselor.
John Robertson reports that ethics consultants are often the only

source of legal information that physicians have in the clinical setting,147
so it is understandable that consultants would sometimes provide basic

legal facts. In addition, however, ethics consultants often go beyond
basic or general information. For example, one consultant reported
that, after the hospital's legal counsel had interpreted a state statute for

the participants, he offered an alternate interpretation and "advised...
the most prudent legal course" regarding the case.1 4 In one survey,
almost two-thirds of health care provider respondents thought that
14 9

providing legal advice was an appropriate role for an ethics committee.

Ethics consultants' tendency to engage in legal counseling often
occurs because consultants are accustomed to an interdisciplinary

approach to issues in health care ethics-an approach one consultant
has called "intellectual cross-dressing." ' Borrowing ideas from one
145. I borrow this term from the Axizona Supreme Court in State Bar of Arizona v.
Arizona Land Title & Trust Co., 366 P.2d 1, 10 (Ariz. 1961) (referring to a real estate title
company).
146. See generally Bethany Spielman, Invoking the Law in Ethics Consultation, 2
CAMBRIDGE Q. OF HEALTHCARE ETHICS 457 (1993) (describing ways that ethics consultants
use law).
147. John A. Robertson, ClinicalMedical Ethics and the Law: The Rights and Duties of
Ethics Consultants, in ETHICS CONSULTATION IN HEALTH CARE 157, 171 n.8 (John C.
Fletcher et al. eds., 1989) (stating also that ethics consultants frequently make mistakes of
law).
148. Robert F. Weir, Case Study: Conjoined Twins and Anencephaly, 1 J. OF CLINICAL
ETHICS 30, 34 (1990).
149. Diane E. Hoffnann, Does Legislating Hospital Ethics Committees Make a
Difference? A Study of HospitalEthics Committees in Maryland,the Districtof Columbia,and
Virginia, 19 LAW MED. & HEALTH CARE 105, 106 (1991).
150. E. Haavi Morreim, At the Intersection of Medicine, Law, Economics and Ethics:
Bioethics and the Art of Intellectual Cross-Dressing, in PHILOSOPHY OF MEDICINE AND
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field and combining them with ideas from another is common in
bioethics, but is of far less practical importance than ethics consultants
shifting from an unlicensed sphere of activity into the realm of a licensed
practice that affects legal rights.''
A lack of appreciation for boundaries delineating the practice of law
can develop when consultants subsume legal issues under the catch-all
category of "moral or ethical issues," as in the case below.
Baby Doe
Writing about the parents of a disabled newborn infant, one ethics
consultant observed:
First, as they understood [the Baby Doe] regulation, such
decisions had been taken away from parents and given to
[Second], [t]he husband said that he had felt
physicians ....
even more frustrated and not in control since he had seen a
recent TV news program devoted to the Baby Jane Doe case....
...

He was worried that a similar lawsuit might be entered

against him and his wife if they were to make any "public"
declaration of their earnest wishes to withdraw and cease hurting
their baby. Hence, his "silence," which in his own mind was his
agreement (perhaps only gestural) with Dr. X. If the lifesupports were removed, the "decision" would have been the
physician's, not theirs.
The concluding discussion naturally focused on the fact that the
Baby Doe ruling had already been thrown out of court several
times, was currently being again challenged in court, and did not
have quite the legal force it otherwise might have. The question
was in fact a moral one. We also explored the unlikelihood of
legal suit, given that the attending physician, the primary-care
BIOETHICs 299 (R.A. Carson & C.R. Burns eds., 1997) (describing the interdisiplinary

relationship of bioethics).
151. A recent example of an ethicist "cross-dressing" and overreaching into medicine is
the expert testimony of a medical ethicist in Hall v. Anwar, 774 So. 2d 41 (Fla. Dist. Ct. App.
2000). There, the admission of testimony by the ethicist was found to be erroneous because
the expert was not trained in medicine. Id. at 43. The judge was highly critical of the
testimony itself, observing that the expert:
attempted to provide an expert opinion that Dr. Anwar's actions concerning all
aspects of the resuscitation of the infant were "appropriate" and "within the
standard of care." Interestingly, he did not opine that the conduct was "ethical,"
which was perhaps his only field of expertise.... [His opinions continually strayed
into areas involving medical expertise....

MARQUETTE LAW REVIEW

[85:161

nurses, the residents, and other staff in the NICU were all in
agreement.""

In this case, legal norms played an important role in the
consultation, as the ethicist discussed the status of proposed federal
rules and predicted the likelihood of a legal suit. Yet the consultant
defined "the question" as "a moral one."
2. Relaying Complex Legal Information
Few ethics consultants have mastered all the legal information they
need for resolution of the problems about which they are asked to
consult. The legal knowledge of non-attorney ethics consultants is
usually piecemeal, gleaned from bioethics publications or workshops
that are intended for a national rather than jurisdiction-specific
audience, and for a multidisciplinary rather than a legal audience.
Inevitably, ethics consultations arise that require either jurisdictionspecific or in-depth, technical knowledge of the law.
Many ethics consultants have poor access to such information.
Although a great deal of health law is now available via the internet,
accurate answers to case-specific problems in a particular jurisdiction
can be difficult and sometimes impossible for an ethics consultant to
find and understand.
Some ethics consultants obtain legal information from hospital
attorneys. This presents three problems. First, a legal ethics problem
may arise for the consulted attorney. Such an attorney cannot ethically
be neutral if there is a potential conflict between the organization's legal
interests and those of a consultee; the attorney has a duty to protect the
health care organization's interests." Second, commentators on ethics
committees agree that because such an attorney must be biased toward
the health care organization, the attorney is not an acceptable source of
information for ethics practices.' Finally, because the legal information
152. RICHARD M. ZANER, ETHICs AND THE CLINICAL ENCOUNTER 247-48 (1988).
Some consultants do appreciate the importance of the line between general "law talk" and
legal communications that guide, urge, and advise.
153. "A lawyer shall not represent a client if the representation of that client may be
materially limited by the lawyer's responsibilities to another client or to a third person, or by
the lawyer's own interests...." MODEL RULES OF PROF'L CONDUCT R. 1.7(b) (2001).
154. Randall B. Bateman, Attorneys on Bioethics Committees: Unwelcome Menace or
Valuable Asset?, 9 J. L. & HEALTH 247, 263-69 (1994-95); see also FRY-REVERE, supra note
34, at 97. "The attorney on the [ethics] committee should not be the attorney who represents
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is complex, the ethics consultant may misinterpret it, as in the case
below.
Christa
Christa, a sixteen-year-old mentally ill pregnant girl, had voluntarily
admitted herself to the hospital for psychiatric treatment. She had a
history of substance abuse and violent behavior. The hospital did not
have the facilities to treat pregnant teenage substance abusers.
Although Christa had voluntarily committed herself to the psychiatric
ward, the obstetrician feared she would change her mind and ask to
leave the hospital. He wanted Christa to be locked up for the remaining
months of her pregnancy so that she could not harm the fetus. He
stated that he was indifferent to whether the patient was incarcerated or
locked in a psychiatric ward of the hospital. Christa's mother stated that
she could not control the teenager and wanted the fetus to be protected.
The obstetrician called an ethics consult for support in getting the
teenager locked up for the duration of her pregnancy.
The ethics consultant asked for help from the hospital's attorney.
What the consultant brought away from that conversation was a belief
that constitutional law would permit Christa's involuntary psychiatric
hospitalization because the law viewed a woman's decision not to
terminate a pregnancy as an implicit decision to carry the pregnancy to
term. This, according to the consultant, provided legal "permission" to
force her to submit to what medical professionals thought was in the
fetus's best interests. Since Christa was now in her second trimester, the
ethics consultant believed it was consistent with constitutional law to
involuntarily commit her to a psychiatric ward in order to prevent her
from engaging in activities that might present a risk to her fetus.
This misinterpretation was also out of line with the state mental
health code155 and state case law regarding a pregnant woman's right to
refuse medical treatment.'56 Nevertheless, led by the ethics consultant, a
subcommittee of the hospital's ethics committee recommended to a
judge that Christa be transferred to a locked facility that could treat her
for substance abuse. It further recommended that if such a facility were
not available (and it turned out not to be) the teenager should be
involuntarily committed to the hospital's locked psychiatric ward for the
the institution because of possible conflicts of interest." Id
155. 405 ILL. CoMP. STAT. ANN. 5/1-100 to -128 (West 2001).
156. See Baby Doe v. Mother Doe, 632 N.E.2d 326 (Ill.
App. Ct. 1997) (ruling that the
court may not balance fetal rights against right of competent woman to refuse treatment); In
re Brown, 689 N.E.2d 397 (III. 1998) (holding that state's interest in welfare of viable fetus
does not override competent pregnant woman's right to refuse medical treatment).
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remaining four months of her pregnancy.
If the role ambiguity that allows an ethics consultant to freely
miscommunicate and misinterpret law to consultation participants is not
clarified, health care ethics consultation will fall below minimal
standards of professional ethics in other occupations. Lawmakers
should not be indifferent to the risks this role ambiguity presents, since
ethics consultants have the potential to profoundly affect the public's
health and legal rights. Having previously encouraged ethics consultants
to exercise legal power, lawmakers now have an obligation to manage
the risks that consultants who misuse that power present.
III. TOWARD MINIMAL STANDARDS IN ETHICS CONSULTATION

Developing appropriate constraints on the practice of ethics
consultation should not be an experience in reinventing the wheel. Most
of the potential pitfalls in health care ethics consultation are not unique
to this practice; other fields have already wrestled with similar problems.
Ethics consultants have been compared to social workers,' 1 to priests,158
to industrial floor managers,'59 to public defenders,' 6 and to mediators.
Each field might prove fruitful as a source of guidance.
Mediators do not have the legal authority that ethics consultants
have. Lawmakers have not encouraged mediators to advise, decide,
attest, provide immunity, act as rights administrators, or provide legal
opinions. Ethics consultants most often compare themselves to
mediators, so it is to that field that we now turn for guidance.
In many respects, mediation is an appropriate field from which to
borrow in order to develop public standards for ethics consultation.
Like many ethics consultations, mediation is a form of alternative
dispute resolution. Like ethics consultants, mediators' levels of
competence range from highly trained and competent to untrained and
dangerously incompetent. Like ethics consultation, no license is
required to mediate. Like ethics consultation, mediation incorporates a
range of styles, some of which are purely facilitative and some of which

157. DeVries & Conrad, supra note 128, at 247.
158. See Kevin W. Wildes, The Priesthoodof Bioethics and the Return of Casuistry, 18 J.
MED. & PHIL. 33 (1993).
159. Bosk & Frader, supra note 3, at 108.
160. DeVries & Conrad, supra note 128, at 246.
161. The ASBH report is peppered with mediation language, such as "facilitation" and
"building consensus." See, e.g., ASBH, supra noe 26, at 6. See also West & Gibson, supra
note 29; DUBLER & MARCUS, supranote 29.
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are evaluative." Like ethics consultation, the practice of mediation has
in recent years grown quickly. Finally, like ethics consultation contexts,
the institutional contexts in which mediation takes place vary
significantly.16
Yet the field of mediation and state lawmakers are much farther
along the road to developing methods of quality assurance and
accountability for mediation than they are for ethics consultation. In an
attempt to assure the quality and accountability of mediation, national
professional standards" and thousands of state statutes and regulations
have been developed.'6' Most state regulations apply to court-connected
mediators, who are additionally subject to court supervision and
guidance. A few states have also regulated private mediation, which is
also subject to contract and tort law, and to the checks of the
marketplace.
In contrast, the only standards that have emerged to guide health
care ethics consultants are those of the ASBH Task Force Report, 6,
whose guidelines are incomplete and purely voluntary. The section
below compares mediation standards from across the country to
guidelines of the American Society of Bioethics and Humanities. It
focuses on the areas that have the greatest potential impact on the legal
rights of participants in ethics consultation: conflicts of interest and
scope of practice issues in relation to law. After comparing approaches,
the next section draws upon both of these resources to provide a model
act addressing these problems.
162. See generally Waldman, supra note 29, at 710-19 (describing several meditation
techniques used in a norm-generating process).
163. See Note, The Sultans of Swap: Defining the Duties and Liabilities of American
Mediators, 99 HARv. L. REV. 1876, 1878-82 (1986) (discussing three general types of
mediation: grass roots community mediation, professional problem solving, and court
annexed systems).
164. I draw especially upon the MODEL STANDARDS OF CONDUCT FOR MEDIATORS,
available at http:llwww.adr.orglrules/ethicslstandard.html (last visited Sept. 5, 2001) and the
UNIFORM MEDIATION Acr, available at http:llwww.pon.harvard.edulguests/uma/main.htm
(last visited Sept. 5, 2001). The MODEL STANDARDS OF CONDUCT FOR MEDIATORS were

prepared by a joint committee of the American Arbitration Association (AAA), the
American Bar Association (ABA), and the Society of Professionals in Dispute Resolution
(SPIDR). The Standards have been approved by the AAA, SPIDR, and the Litigation
Section as well as the Dispute Resolution Section of the ABA. The drafts of the UNIFORM
MEDIATION AcT were prepared by the National Conference of Commissioners on Uniform
State Laws. The draft of the UNIFORM MEDIATION ACT to which I will refer is from May

4th, 2001.
165. Bridget Gentemen Hoy, The Draft Mediation Act in Context: Can it Clear Up the
Clutter?, 44 ST. LOUIS U. Li. 1121,1128-29 (2000) (reviewing state mediation statutes).
166. ASBH, supra note 26.
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A. Conflicts of Interest

1. Mediation
Conflicts of interest are key problems to which virtually all
Mediation standards typically define
mediation standards speak.
conflicts of interest broadly. For example, parties may object to a
mediation if the mediator has a past or present relationship with a party
that is financial, professional, or social.'67 A conflict of interest can be
"an ongoing relationship with a party,"'" or "a dealing or relationship
that might create an impression of possible bias." 169 Conflicts of interest
can arise from the past, present or promised future financial,
professional, or personal relationships of the mediator. 70 They can also
arise from the subject matter of the dispute and from the mediator's
personal interests.' Mediation standards also reflect an awareness that
pressure to settle a case, arising either from within the mediator or from
outside forces, may become a conflict of interest."
In the face of a conflict of interest, mediators are expected to
167. FLA. STAT. ANN. § 681.1097 (West 2000); UNIF. MEDIATION ACT, supra note 164,
§ 8(d)(2).
168. ALA. CODE OF ETHICS FOR MEDIATORS Std. 5(b)(3) (2000) ("Mediators must
disclose any ongoing relationship with a party or an attorney for a party involved in a
mediation, including membership on a panel of persons providing mediation, arbitration, or
other alternative dispute resolution services to that party or attorney.").
169. MODEL STANDARDS OF CONDUCT FOR MEDIATORS, supra note 164, pt. III.
170. See FLA. R. FOR MEDIATORS 10.340, committee notes (2000).
171. See UMA, supra note 164, § 8(d)(1) (stating one factor that may affect impartiality
is "a personal interest in the outcome of the mediation"); MASS. UNIF. R. DiSP. RESOL. R.
1:18, R. 9(b)(i) (2001) (stating that "[A] neutral shall provide dispute resolution services only
for those disputes where she or he can be impartial with respect to all of the parties and the
subject matter of the dispute."); FLA. R. FOR MEDIATORS 10.340(a) (stating that a "mediator
shall not mediate a matter that presents a clear or undisclosed conflict of interest. A conflict
of interest arises when any relationship between the mediator and the mediation participants
or the subject matter of the dispute compromises or appears to compromise the mediator's
impartiality.").
172. MODEL STANDARDS OF CONDUCT FOR MEDIATORS, supra note 164, pt. III cmts.
The comment states:
Potential conflicts of interest may arise between administrators of mediation
programs and mediators and there may be strong pressures on the mediator to settle
a particular case or cases. The mediator's commitment must be to the parties and
the process. Pressures from outside of the mediation process should never influence
the mediator to coerce the parties to settle.
Id. KAN. SUP. CT.R. 903 cmt. (1999); see also PA. R. CIV. P. R. 1940.2 (2000) (stating that
*"[w]hile mediation is an alternative means of conflict resolution, it is not a substitute for the
benefit of legal advice").
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disclose the conflict and to give participants the opportunity to

discontinue the mediation and change mediators if they wish."
Sometimes mediators are expected to recuse themselves regardless of

whether participants themselves are willing to waive the conflict of
interest.

4

2. Ethics Consultation
The ASBH task force report recognizes that conflicts of interest can
occur in ethics consultation; however, it categorizes a much smaller set
of conflicts than do the mediator standards. Specifically, the ASBH
report identifies only personal or professional relationships and
employer-employee conflicts as conflicts of interest. 5
The ASBH document recognizes that when ethics consultants have

deep commitments to particular positions in bioethics, a question arises;
however, the report does not suggest that such a commitment could give
rise to a conflict of interest.17 6 Further, unlike mediation regulations, the
ASBH document does not identify, as a conflict of interest, a
173. See MODEL STANDARDS OF CONDUCr FOR MEDIATORS, supra note 164, pt. III
("If all parties agree to mediate after being informed of conflicts, the mediator may proceed
with the mediation."); UNIF. MEDIATION ACr, supra note 164, § 8(d)(2) ("[A mediator shall]
disclose as soon as is practical before accepting a mediation any such fact known."); ALA.
CODE OF ETHICS FOR MEDIATORS std. 5 (2000) ("Mediators must disclose any ongoing
relationship with a party or an attorney for a party involved in a mediation, including
membership on a panel of persons providing mediation, arbitration, or other alternative
dispute resolution services to that party or attorney.").
174. See MODEL STANDARDS OF CONDUCT FOR MEDIATORS, supra note 164, pt. III
("If... the conflict of interest casts serious doubt on the integrity of the process, the mediator
shall decline to proceed."); CAL. R. OF CT. R. 1257.1(g)(12) (2001) ("In the event of a
conflict of interest, the mediator shall suspend mediation and meet and confer in an effort to
resolve the conflict of interest to the satisfaction of all parties... ."); UNIF. MEDIATION
ACT, supra note 164, § 8(d)(2), (e) ("[A mediator shall] disclose as soon as is practical before
accepting a mediation any such fact known [that could affect the partiality of the
mediator] ... If the mediator learns any fact [that could affect partiality] after accepting a
mediation, the mediator shall disclose as soon as is practicable.").
175. See ASBH, supranote 26, at 29.
There is a potential conflict of interest when ethics consultants are employed by a
health care institution or their jobs are dependent on the good will of the institution.
This issue should be addressed proactively with the health care institution by any
individual or group that plans to offer ethics consultation in that institution. If the
conflict of interest in an individual case puts ethics consultants in the position of
shading an opinion to avoid personal risk, they should either take that risk or
withdraw from the case.
Id.
176. See ASBH, supranote 26, at 7.
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consultant's desire for a high settlement rate as a conflict of interest. In

fact, by its silence about the potential role of separate legal counsel
(stating that "turning to the courts" should be a "last resort"),1" the

ASBH report may actually exacerbate the pressure on ethics consultants
to "keep the case" rather than encourage participants to become
informed about their legal rights.'78
The ASBH task force frowned upon mandatory guidelines; it wanted
its guidelines to be voluntary.Y19 It therefore did not want to suggest that
any particular behavior was required in: the face of a conflict of interest.
Ethics consultants were, however, encouraged to disclose conflicts of
interest or recuse themselves when conflicts arose out of personal and
professional relationships."8 When conflicts of interest arise because of
177. Id. at 8. The report states:
Where the appropriate decision maker cannot be identified, the involved parties
should have recourse to established and fair mechanisms for resolving the dispute.
This may include institutional procedures for dispute resolution, such as utilizing the
social work department to seek a state appointed guardian, or it may mean
convening a quality review board in cases of alleged professional misconduct. As a
last resort, involved parties may turn to the courts.
Id. Legal counsel is notably absent from this list of resources. In addition, the statement
reflects the misconception that state guardianship agencies, with the cooperation of hospital
social workers, can appoint a guardian without asking a court to make a determination of
incompetency. For a critique of the common notion, reflected in the report, that ethics
committees and consultation are better than courts for resolution of health care ethics
disputes, see Fretwell Wilson, supra note 24, at 394 ("[T]he data trickling in on the
performance of hospital ethics committees reveal a quirky mechanism that cannot sustain its
claim of singular competence in resolving controversies over medical ethics issues.").
178. This silence may be symptomatic of a "coercive harmony." Laura Nader, Harmony
Coerced is Freedom Denied, CHRON. OF HIGHER EDUC., July 13, 2001, § 2, at B13; see also
Laura Nader, ControllingProcess in the Practiceof Law; Hierarchy and Pacification in the
Movement to Re-Form Dispute Ideology, 9 OHIO ST. J. ON DisP. RESOL. 1, 3 (1993) (stating
that harmony models of law substitute trust, conciliation, and informality for overt conflict).
Harmony ideology is "a rhetoric of peace through consensus" and the belief that harmony in
the guise of compromise or agreement is ipso facto better than an adversary posture. Id. at 13.
179. ASBH, supranote 26, at 31-32. The report further states:
The Task Force... does not intend for its report used [sic] to establish a legal
national standard ....
[A]t this time, the Task Force recommends that its report be
used only as voluntary guidelines. The specification of 'at this time' does not mean
that the Task Force contemplates mandatory guidelines at some later time.
Id.
180. See id. at 29. The ASBH report continues:
If ethics consultants have significant personal or professional relationships with one
or more parties that could lead to bias, that relationship should be disclosed and/or
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the demands of the employing health care organization, the ASBH
report noted that ethics consultants could recuse themselves rather than
1
When ethics consultants
"shad[e] an opinion to avoid personal risk. ,18
are committed to a particular view about the subject matter of the ethics
consultation, however, they were merely encouraged to explain their
position to participants and to avoid manipulating them or imposing
their values on participants.'2 The report does not discourage
proceeding with an ethics consultation under these circumstances. Nor
does the report encourage recusal or obtaining another ethics
consultant's opinion or services under these circumstances.

the consultants should remove themselves from the case. Individuals should never
serve as ethics consultants on cases in which they have clinical and/or administrative
responsibility.
Id.
181. Id. The report elaborates:
There is a potential conflict of interest when ethics consultants are employed by a
health care institution or their jobs are dependent on the good will of the institution.
Giving advice or otherwise acting against the institution's perceived financial, public
relations, or other interest may pose potential harm to ethics consultants' personal
interests. This issue should be addressed proactively with the health care institution
by any individual or group that plans to offer ethics consultation in that institution.
If the conflict of interest in an individual case puts ethics consultants in the position
of shading an opinion to avoid personal risk, they should either take that risk or
withdraw from the case.
Id.
182. Id. at 7.
Consultants will typically have their own moral views about the issues in case
consultations and about how cases would be best resolved. These views will
inevitably influence their consultation work. We think that it is important that
consultants make it clear to other involved parties both when they are offering
moral judgments based on their own values and the reasons underlying their
position. The line between guiding and driving discussion is very difficult to draw,
much like the line between persuasion and manipulation in informed-consent
discussions. Ethics consultants, then, need to be sensitive to this and should not
usurp moral decision-making authority or impose their values on other involved
parties. This requires that consultants be able to identify and articulate their own
moral views and develop self-awareness regarding how their views affect
consultation.
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B. Limiting the Scope of Practice

1. Mediation
a. Quasi-Legal Counselingand the Problem of Mediation-Law
Boundaries

Anyone who practices mediation must occasionally tread a fine line
between communicating appropriately
about the law and
communicating about the law in ways that are unethical or illegal.
Serious issues arise for attorney and non-attorney mediators alike when
they practice at the boundary between mediation and law. When lawrelated activities occur during mediation, they may raise, for all
mediators, issues of unethical mediation practice, conflicts of interest for
attorney-mediators, and issues of the unauthorized practice of law for
non-attorney mediators.' 3
In general, state courts have adopted five broad tests to determine
whether an activity is the practice of law: the "commonly understood"
test; the "client reliance" test; the "application of law to the facts" test;
the "affecting legal rights" test; and the "attorney client relationship"
test.' 84 The two most common categories of mediation activities that
may potentially involve the practice of law are applying law to facts and
drafting settlement agreements that may be viewed as legal
instruments.'8 For purposes of this article, applying law to facts is the
most salient activity.
It is difficult to draw a bright line between authorized application of
law to facts and unauthorized application of law to facts; however, a
distinction between the two can be drawn.'86 While the former involves
significant interpretation, judgment, or application of law to a specific
fact situation, the latter involves providing only general legal principles
or straightforward "black letter" law. Broadly speaking, dissemination
of general legal information and discussion of legal issues is not
considered the practice of law and may be freely engaged in by
unlicensed individuals.'
Professionally providing information,
183. GUIDELINES ON MEDIATION AND THE UNAUTHORIZED PRACTICE OF LAW § 1,
availableat http://www.courts.state.va.us/textldrs/upl/preface.html (last visited July 10, 2001).
184. Id. § 2.
185. Id. § 3.
186. Whether a given practice such as mediation or ethics consultation is the practice of
law is a fact-specific determination made by state courts.
187. For a discussion of the argument that the regulation of the legal profession infringes
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explanations, or guidance in response to specific sets of facts, however,
can fall within the realm of practice of law.""
Several kinds of oral communications between service providers

(such as paralegals, abstract and title companies, and other business
people) and individuals seeking help with specific nonlitigation
situations have been determined to be the practice of law. These
communications include consulting about the legal effects of a
document;"w offering an opinion regarding the validity or legal effects of
on freedom of expression, see Oregon State Bar v. Smith, 942 P.2d 793 (Or. Ct. App. 1997)
(holding that state regulation of the practice of law does not violate the state constitution
which protects free expression). See also Robert Kry, The "Watchman for Truth":
ProfessionalLicensing and the FirstAmendment, 23 U. PUGET SOUND L. REV. 885 (2000)
(calling for a reevaluation of the First Amendment professional speech doctrine and the
adoption of a framework that places greater emphasis on client empowerment).
188. VA. Sup. CT. R. 6, § I(B)(1) (stating that an attorney-client relationship exists and
one is deemed to be practicing law whenever "[o]ne undertakes for compensation, direct or
indirect, to advise another, not his regular employer, in any matter involving the application
of legal principles to facts or purposes or desires"); GUIDELINES ON MEDIATION AND THE
UNAUTHORIZED PRACTICE OF LAW, supra note 183, § 3 (explaining that applying law to
facts is one of the two most common categories of mediator activities that may potentially
involve the practice of law). In explaining the distinction between acceptable lay legal
communication and the practice of law, a New York court determined that the sale of the
book "How to Avoid Probate" was not the practice of law. N.Y. Lawyers' Ass'n v. Dacey,
283 N.Y.S.2d 984, 994 (N.Y. App. Div. 1967), rev'd, 234 N.E.2d 459 (N.Y. 1967). The
dissenting opinion in the Appellate Division, which was adopted by the New York Court of
Appeals, employed the distinction between general and specific legal communications,
stating,
Dacey's book is sold to the public at large. There is no personal contact or
relationship with a particular individual.... At most the book assumes to offer
general advice on common problems, and does not purport to give personal advice
on a specific problem peculiar to a designated or readily identified person.
Dacey, 283 N.Y.S.2d at 998.
189. State Bar of N.M. v. Guardian Abstract & Title Co., 575 P.2d 943,948 (N.M. 1978).
The line between what constitutes practicing law and what is permissible business
and professional activity by non-lawyers is indistinct[,]
[but] [g]enerally,... the courts hold that whenever, as incidental to another
transaction or calling, a layman, as part of his regular course of conduct resolves
legal questions for another at his request... by giving him advice.., the layman is
"practicing law," but only if difficult or doubtful legal questions are involved, which,
to safeguard the public, reasonably demand the application of a trained legal mind.
What is a difficult or doubtful question of law demanding the application of a
trained legal mind is not to be measured by the comprehension of a trained legal
mind but by the understanding thereof which is possessed by a reasonably intelligent
layman who is reasonably familiar with similar transactions.
Id. (citations omitted).
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a document;' 9' expressing a legal opinion on behalf of another; '9'

answering questions about a specific legal situation;"9 providing legal
consultation, advice, recommendations or explanations with respect to

the particulars of a situation;"9 obtaining information relating to
individual facts and circumstances so as to assist individuals with their
legal matters; 94 and counseling that includes defining rights. 95

[G]iving advice about the legal effect... [of legal instruments] constitutes the
unauthorized practice of law.
A layman... may not hold himself out to the public as an expert or consultant in
this field or describe himself by any similar phrase which implies that he has a
knowledge of the law.
... [P]ersons ... who confer with parties to obtain facts and information about their
personal and property status.., and who use the information.., for the purpose of
advising the parties of their rights and the action to be taken concerning them, are
engaging in the "practice of law."
Id. at 949-50.
190. State Bar of Ariz. v. Ariz. Land Title & Trust Co., 366 P.2d 1, 41 (Ariz. 1961),
modified on other grounds, 371 P.2d 1020 (Ariz. 1962) (ordering defendants to discontinue
"expressing opinions as to the validity or legal effect of documents or information contained
or referred to therein," although the defendant could furnish abstracts of title and similar
information reports).
191. D.C. Cr. APP. R. 49(b)(2) ("One is presumed to be practicing law when engaging in
any of the following conduct on behalf of another... preparing or expressing legal
opinions.").
192. Doe v. Condon, 532 S.E.2d 879, 882 (S.C. 2000). In Doe v. Condon, a public
education seminar on wills and trusts provided by a paralegal was determined to be the
unauthorized practice of law. Id. The paralegal answered seminar attendees' questions about
whether a will or a trust was appropriate for them. Id. The court stated that no plan the
paralegal might have developed, in advance, to avoid giving legal advice could anticipate all
possible questions with predetermined nonlegal responses. Id. As for answering "general
questions" during the presentation, the court stated, "To suggest that some 'plan' would
anticipate all possible questions with predetermined nonlegal responses is specious." Id.
193. Or. State Bar v. Gilchrist, 538 P.2d 913, 918-19 (Or. 1975).
[D]efendants' employees were flagrantly practicing law by counseling with and
giving advice to customers.
... [A]ll personal contact between defendants and their customers in the.nature of
consultation, explanation, recommendation or advice or other assistance in selecting
particular forms, in filling out any part of the forms, or suggesting or advising how
the forms should be used in solving the particular customer's marital problems does
constitute the practice of law and must be and is strictly enjoined.

Id.
194. Or. State Bar v. Smith, 942 P.2d 793, 795 (Or. Ct. App. 1997) (enjoining defendants
from practicing law including "personal contact with any persons in the nature of
consultation, explanation, recommendation, or advice regarding their legal matters," and
from "obtaining information orally, in writing, or in any other manner relating to individual
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Mediation standards reflect an awareness that disputants take

significant risks if their legal matters are addressed only by lay persons
who do not fully understand legal analyses and consequences.'96 The
standards also reflect an appreciation for the ease with which a careless
mediator could shift from appropriate "law talk" to legal
communication amounting to the unauthorized practice of law."
Although the more general question whether mediation is the practice
of law continues to be debated,'9' the standards above discourage
boundary-violating activities in which mediators might otherwise be
tempted to engage, and encourage boundary-supporting activities in
which mediators might otherwise not engage.
Among the constraints that help mediators avoid violating
boundaries between acceptable lay "law talk" and unauthorized law
practice are the following: prohibiting mediators from predicting legal
outcomes or making predictions outside the presence of party
attorneys;" requiring mediators to give parties an opportunity to seek
legal advice and defining as misconduct a mediator's failure to do so;
facts and circumstances so as to assist any persons with their legal matters.").
195. Beach Abstract & Guar. Co. v. Bar Ass'n of Ark., 326 S.W.2d 900, 903 (Ark. 1959)
("[U]pon matters affecting one's legal rights, one must have assurance of competence and
integrity and must enjoy freedom of full disclosure, with complete confidence in the
undivided allegiance of one's counselor in the definition and assertion of the rights in
question.").
196. Joshua R. Schwartz, Note, Laymen CannotLawyer, But is Mediationthe Practice of
Law?, 20 CARDOZO L. REV. 1715 (1999) (stating that facilitative mediation is not the practice
of law, but evaluative mediation is the practice of law).
197. For recent commentaries on the unauthorized practice of law, see Derek A.
Denckla, Responses to the Conference: Nonlawyers and the UnauthorizedPracticeof Law: An
Overview of the Legal and EthicalParameters,67 FORDHAM L. REV. 2581 (1999).
198. Carrie Menkel-Meadow, Ethics in Alternative Dispute Resolution: New Issues, No
Answers from the Adversary Conception of Lawyes' Responsibilities, 38 S. Tx. L. REv. 407
(1997) (arguing that when a mediator evaluates the strengths and weaknesses of a client's
case by applying legal principles to specific facts he or she is engaged in the practice of law);
Donald T. Weckstein, In Praise of Party Empowerment-And of Mediator Activism, 33
WILLAMETTE L. REV. 501 (1997) (explaining that "legal advice" should be construed
narrowly for purposes of UPL and that it requires both the mediator and the person receiving
the advice to have a mutual expectation that the advice will influence behavior).
199. ALA. CODE OF ETHICS FOR MEDIATORS III, std. 7 (2000) ("A mediator may
discuss possible outcomes of a case, but a mediator may not offer a personal or professional
opinion regarding the likelihood of any specific outcome except in the presence of the
attorney for the party to whom the opinion is given."); TENN. CT.R. ANN. 31, app. A (2000)
("While a mediator may point out possible outcomes of the case, a mediator should not offer
a firm opinion as to how the court... will resolve the dispute.").
200. FLA. R. CIV. P. 10.370, at committee notes (2000). It states:
While a mediator has no duty to specifically advise a party as to the legal
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prohibiting mediators from giving legal advice and requiring the
mediator to clarify in advance that the mediator will not give legal
advice;" requiring that the mediator recommend the parties obtain

outside legal counsel or consider another dispute resolution process;20,
ramifications or consequences of a proposed agreement, there is a duty for the
mediator to advise the parties of the importance of understanding such matters and
giving them the opportunity to seek such advice if they desire.
Id. See also MODEL STANDARDS OF CONDUCT FOR MEDIATORS, supra note 164,
introductory cmt. ("A mediator cannot personally ensure that each party has made a fully
informed choice to reach a particular agreement, but is a good practice for the mediator to
make the parties aware of the importance of consulting other professionals, where
appropriate, to help them make informed decisions.").
201. VA. CODE ANN. § 8.01-576.12 (Michie 2000). "Misconduct" includes:
[the] failure of the neutral to inform the parties in writing at the commencement of
the mediation process that: (i) the neutral does not provide legal advice, (ii) any
mediated agreement will affect the legal rights of the parties, (iii)
each party to the
mediation has the opportunity to consult with independent legal counsel at any time
and is encouraged to do so, and (iv) each party to the mediation should have any
draft agreement reviewed by independent counsel prior to signing the agreement or
should waive his opportunity to do so.
Id. GUIDELINES ON MEDIATION AND THE UNAUTHORIZED PRACTICE OF LAW, supra note
183, ch. 1, § 2.
At a minimum, a mediator provides legal advice whenever, in the mediation context,
he or she applies legal principles to facts in a manner that (1) in effect predicts a
specific resolution of a legal issue or (2) directs, counsels, urges, or recommends a
course of action by a disputant or disputants as a means of resolving a legal issue.
Mediators should be aware that other conduct not included within this definition
may also constitute the giving of legal advice and that the previous definition sets
forth the minimum standard to which mediators should adhere.
Id. (emphasis omitted) (underline in original). MASS. SUP. JUD. Cr. R. 1:18(c)(iv) (2001)
("A neutral may use his or her knowledge to inform the parties' deliberation, but shall not
provide legal advice, counseling, or other professional services in connection with the dispute
resolution process.").
202. KAN. SUP. CT. R. 903 (2000) ("Where appropriate, a mediator should recommend
parties seek outside professional advice, or consider resolving their dispute through.., other
processes."); MODEL STANDARDS OF CONDUCT FOR MEDIATORS, supra note 164,
introductory cmts.
A mediator cannot personally ensure that each party has made a fully informed
choice to reach a particular agreement, but it is a good practice for the mediator to
make the parties aware of the importance of consulting other professionals, when
appropriate, to help them make informed decisions ....The primary purpose of a
mediator is to facilitate the parties' voluntary agreement. This role differs
substantially from other professional-client relationships. Mixing the role of a
mediator and the role of a professional advising a client is problematic, and
mediators must strive to distinguish between the roles. A mediator should therefore
refrain from providing professional advice. Where appropriate, a mediator should
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defining as misconduct the failure to clarify that the mediator's role does

not include legal advising;. requiring a warning to unrepresented
parties that they may be forfeiting legal rights; and encouraging
A Virginia committee
mediators to cooperate with attorneys. '
exploring the relation between mediation and the unauthorized practice
of law summarized its recommendation as follows: "Mediators can avoid
giving legal advice by carefully limiting their law-related statements to
general principles of law that do not predict the resolution of legal issues
and that do not urge, direct, or influence the parties to the dispute."2
Finally, mediators are expected to remain within the bounds of the
law. They are encouraged to withdraw from a mediation session rather
than participate in furthering illegal conduct.2 7
b. Mediator-AttorneyRelations: The Problem of Technical Legal
Information
At times, mediation participants require specialized, technical
information in order to resolve their disputes. Mediation standards
address this need, while recognizing that legal ethics constrain the
behavior of the attorneys who are the logical sources of technical legal
information.m When the technical information sought for a mediation is
recommend that parties seek outside professional advice, or consider resolving their
dispute through arbitration, counseling, neutral evaluation, or other processes.
Id. See also GUIDELINES ON MEDIATION AND THE UNAUTHORIZED PRACrICE OF LAW,
supra note 183, app. F ("The mediator shall encourage the participants to obtain independent
expert information and/or advice when such information and/or advice is needed to reach an
informed agreement or to protect the rights of a participant.").
203. VA. CODE ANN. § 8.01-576.12; Thomas A. Bishop, The Standards of Practicefor
Family Mediators:An IndividualInterpretationand Comments, 17 FAM. L.Q. 461, 467 (1984)
("The lawyer-mediator must take special caution to assure that the participants do not view
the lawyer-mediator's suggestions as an alternative to obtaining separate legal advice.").
204. IOWvA CT. R. 6 (2001) (stating, "WARNING: Without review and advice by your
own independent legal counsel, you may be giving up legal rights to which you are entitled, or
running certain risks of which you are not aware.... You should consult a lawyer for
advice.").
205. TENN. CT. R. ANN. 31, app. A, § 13(b)(1) (2000) ("A mediator should respect the
relationship between mediation and other professional disciplines including law, accounting,
mental health, and the social services and should promote cooperation between mediators
and other professionals.").
206. GUIDELINES ON MEDIATION AND THE UNAUTHORIZED PRACTICE OF LAW,
supranote 183, ch. 2, § 4.
207. MODEL STANDARDS OF CONDUCT FOR MEDIATORS, supra note 164, part VI cmts.
("A mediator shall withdraw from a mediation or postpone a session if the mediation is being
used to further illegal conduct.").
208. N.D. ALA. U.S. DIST. ALTERNATIVE DISP. RESOL. R. 4-B(9)(d) (2000) ("When
necessary, the mediator may obtain expert advice concerning technical aspects of the dispute,
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legal information, mediators are expected to encourage the parties to
obtain independent legal counsel'w
It is possible, albeit unlikely because of the mediation standards
described above, that a non-attorney mediator would consult an
attorney for specialized legal information and would subsequently relay
that information to unrepresented disputants.
Under those
circumstances, as in any situation in which an attorney departs from the
normal attorney-client relationship, careful analysis of potential legal
ethics breaches would be warranted. When attorneys act as consultants
of any kind, the nature and scope of the relationship and the duties

triggered by the relationship must be explored. Complex legal ethics
problems can arise, as Moore points out:
Lawyers and law professors are increasingly being asked to
render opinions and advice as ethics experts or consultants. This
recent and growing phenomenon has spawned considerable
confusion regarding what one commentator calls the "ethics of

ethics consultation .... " These issues include whether and when
an attorney-client relationship has been formed by an ethics
expert, what duties are owed by experts who do not form a
traditional attorney-client relationship with anyone, and to whom
an expert's duties are owed, both inside and outside a traditional
attorney-client relationship. Of course, these issues are also
faced by lawyer-experts who are consulted on a wide range of
matters other than lawyer ethics.210

provided the parties agree and assume the expenses of obtaining such advice. Arrangements
for obtaining such advice will be made by the mediator or by the parties, as the mediator may
determine.").
209. KAN. SUP. Cr. R. 903(f) cmt. (2001) ("A mediator who undertakes, at the request
of the parties, an additional dispute resolution role in the same matter assumes increased
responsibilities and obligations that may be governed by the standards of other professions.");
GUIDELINES ON MEDIATION AND THE UNAUTHORIZED PRACTICE OF LAW, supra note 183,
app. F, § D. Additionally, Minnesota mediator regulations illustrate the connection between
being able to work with party attorneys and avoiding trying to give legal advice oneself.
MINN. CF. R. 114.13(c)(1)(f) (2001). This regulation requires training that includes: "two
hours of ethics, including: (i) the role of mediators and parties' attorneys in the facilitative
process; (ii) the prohibition against mediators dispensing legal advice; and, (iii) a party's right
of termination." Id.
210. Nancy J. Moore, The Ethical Role and Responsibilitiesof the Lawyer-Ethicist: The
Case of the Independent Counsel's Independent Counsel, 68 FORDHAM L. REV. 771, 771-72
(1999) (noting that the provision of legal services when specific, detailed information about
the parties' situation has been revealed may result in formation of an attorney-client
relationship) (citations omitted).
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In general, attorneys may provide instruction to nonlawyers whose
employment requires knowledge of law.211 According to the Model
Rules of Professional Conduct, "[a] lawyer shall not assist a person who
is not a member of the bar in the performance of activity that constitutes
the unauthorized practice of law., 212 The comment to this rule clarifies,
however, that, "[the rule] does not prohibit lawyers from providing
professional advice and instruction to nonlawyers whose employment
requires knowledge of law: for example, claims adjusters; employees of
financial or commercial institutions, social workers, accountants and
persons employed in government agencies., 213 A key question for an
attorney approached for legal information to be used by a third party to
an ongoing dispute would be whether the person requesting the
information needs it for employment or, whether instead, by providing
to unrepresented disputants legal information tailored to the specifics of
the case, the third party is actually engaged in the unauthorized practice
of law.
It is likely that consulting attorneys who give legal advice and
information to non lawyer practitioners when that information will
subsequently be relayed to disputants would fall outside the situation
contemplated by Rule 5.5b and the related comment. This is because,
according to the ethical standards of mediation, the mediator should
already have encouraged disputants to obtain legal advice and
information from their own attorneys, rather than serve as conduit for
such guidance.214
If, instead of providing legal information to a mediator who is a third
party to the dispute, the attorney were to become part of the mediator's
team, providing case-specific legal information directly to unrepresented
disputants, different legal ethics questions would arise. Yet, precisely
because the attorney is providing case-specific information to guide
others, the attorney's conduct may be viewed as practicing law rather
than mediating.
Whether an attorney is practicing law or engaging in some other
211. See MODEL RULES OF PROF'L CoNDucr R. 5.5 cmt. (2001).
212. Id. at 5.5(b).
213. Id. at 5.5 cmt.
214. See Michelle D. Gaines, A Proposed Conflict of Interest Rule for AttorneyMediators,73 WAsH. L. REv. 699 (1998) (proposing a comprehensive conflict of interest rule
for attorney-mediators as part of the Rules of Professional Conduct); see also Arthur Garwin,
Double Identity: Ethics Issues Do Not Disappearfor Lawyers Who Serve as Mediators, 84
A.B.A. J., June 1998, at 88; Carrie Menkel-Meadow, When Dispute Resolution Begets
Disputes of Its Own: Conflicts Among Dispute Professionals,44 UCLA L. REV. 1871 (1997).
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practice depends in part on the specificity of the legal information she is
providing. Mediation as understood by the bar does not usually include
providing case-specific legal guidance.2 15 This is because the shift from

general to specific legal guidance also signals a shift from the role of an
impartial or neutral (mediator) to the role of a loyal advisor and
advocate (attorney). The latter role requires stricter adherence to rules
of professional conduct for attorneys.
The final outcome of a legal ethics inquiry concerning such an
attorney's conduct would ultimately depend upon the context, including
the jurisdiction and the specifics of the case.216 A prudent attorneyconsultant would, however, avoid this legal ethics minefield by
encouraging parties who feel the need for case-specific legal information
to obtain separate legal advice. Both mediator and attorney would then
clearly be practicing within the professional ethics standards of their
respective fields.
2. Ethics Consultation
a. Quasi-LegalCounseling and the Problem of Ethics Consultation-Law
Boundaries
The distinction between communicating general legal information
and addressing legal information to the particulars of a situation is not
recognized in the ASBH report. The ASBH report discourages only
one kind of legal communication by ethics consultants-providing legal

215. See

GUIDELINES ON MEDIATION AND THE UNAUTHORIZED PRACTICE OF LAW,

supra note 183, § 2 (explaining that the Virginia Rule of Professional Conduct § 2 prohibits a
lawyer-mediator from giving legal advice during mediation); Lawrence D. Gaughan, An
Essay on the Ethics of Separation and Divorce Mediation, in ALTERNATIVE MEANS OF
FAMILY DISPUTE RESOLUTION 321, 328 (Henry Davidson et al. eds., 1982) ("Legal
information is general and impartial, while legal advice is specific and representational.").
Gaughan further argues that it is legal information to set forth the principle of Commissioner
v. Lester, 366 U.S. 299 (1961), which permits child support to be treated as alimony if set forth
in a unitary clause. Id. "It is appropriate to discuss generally the advantages and
disadvantages of a Lester provision; [however,] it is legal advice to suggest that a unitary sum
is proper or improper for the couple's situation." The latter is improper in the mediation
context. Id. See generally Linda J. Silberman, Professional Responsibility Problems of
Divorce Mediation, 16 FAM. L.Q. 107 (1982) (reviewing state bar opinions on the practice of
divorce mediation by lawyers).
216. See Jonathan A. Beyer, Practicing Law at the Margins: Surveying Ethics Rules for
Legal Assistants and Lawyers Who Mediate, 11 GEO. J. LEGAL ETHICS 411 (1998) (clarifying
the ethics rules surrounding non-lawyers who perform substantive legal work and lawyers
who perform law-related services such as lawyer-mediators).
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advice-and it does not define that term.217

The report, in fact,

encourages communications that are virtually indistinguishable from
legal advice and that could be considered the practice of law in some

jurisdictions.218 In particular, the ASBH report urges ethics consultants
to provide to consultees not just general legal information, but casespecific legal guidance and implications of legal rights.219 According to
the report, this is "an important role [of] ... ethics consultation."'° The
report does not address how one identifies implications of rights and

who has decision-making authority without engaging in precisely the
activities that the Virginia guidelines frown upon-using law to "urge,
direct or influence" parties.tm

One of the reasons the ASBH report cites for rejecting what it calls a
"pure facilitation approach" is that, under such a model, ethics
consultants would not be expected to clarify the implications of law for
the case t The report does not acknowledge that the further one moves
away from a pure facilitation approach, the more carefully one should
consider whether one's communications

during consultation are

permissible legal information or impermissible legal advice.2
In addition, the ASBH task force encourages none of the self-

217. ASBH, supranote 26, at 13.
218. The imprudence of this kind of conduct was recognized by legal scholar George
Annas: "[E]ncouraging a group of lay people to attempt to practice law makes no more sense
than encouraging a group of lawyers to attempt to perform surgery." George J. Annas, Ethics
Committees: From Ethics Comfort to Ethical Cover, HASTINGS CENTER REP., May-June
1991, at 21.
219. ASBH, supra note 26, at 4-5, 7. "[H]elping to identify the implications of these
rights and who has decision-making authority in particular cases is an important role for
health care ethics consultation in our society." Id. at 4. "The consultant may guide discussion
here in a way that enhances... [what is] established by societal values and law .... " Id. at 7.
220. ASBH, supranote 26, at 4.
221. See GUIDELINES ON MEDIATION AND THE UNAUTHORIZED PRACTICE OF LAW,
supra note 183, § 4.
222. ASBH, supra note 26, at 6.
223. See GUIDELINES ON MEDIATION AND THE UNAUTHORIZED PRACTICE OF LAW,
supra note 183, § 5.
Mediators who adopt a facilitative approach to mediation will seldom find
themselves in the position of questioning whether a particular statement may
constitute legal advice. On the other hand, mediators whose style and practice tends
more toward the evaluative end of the mediation spectrum may need to consider
more carefully whether the questions that they raise or the statements that they
make during mediation are permissible legal information or impermissible legal
advice.
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restraint that would help ethics consultants avoid overstepping
boundaries between "law talk" and law practice. The report, unlike
mediator standards, does not discourage predicting legal outcomes, or
expect consultants to clarify to consultation participants that they do not
give legal advice or legal predictions. Nor does it encourage consultants
to remind ethics consultation participants that their rights may be
affected or that they should consider obtaining advice from outside legal
counsel. 4
To add to a consultant's role confusion, the ASBH report
simultaneously encourages ethics consultants to remain within the
boundaries of law' and to challenge the law when they believe that the
law conflicts with what the report calls "deep societal values."' 2 6 The
report does not address how consultants should conduct themselves in
the new role of law reformer, or how this role meshes with the
consultants' other roles.
b. Ethics Consultant-AttorneyRelations: The Problem of Technical
Legal Information
The field of ethics consultation has also adopted a different

approach from mediation to facilitating access to technical legal
information. The ASBH report encourages ethics consultants to learn
some basic bioethics-related law. 7 According to the report, consultants
need "basic" knowledge of the law."' The relevant areas of health law
with which ethics consultants must be familiar include federal and state
224. Attorney-bioethicist, Fry-Revere, recommends a screening process to assure that
appropriate referrals to attorneys are made. FRY-REVERE, supra note 34, at 94. Fretwell
Wilson has recommended that participants in ethics consultation retain an attorney. "[O]ne
could retain and use an attorney to advocate one's interests before a committee-indeed, this
may be advisable where committees are granted immunity and privilege, and thus become, in
most instances, the forum of last resort." Fretwell Wilson, supranote 24, at 376 n.118.
225. ASBH, supra note 26, at 6 (criticizing hypothetical ethical decision because it does
not develop "a consensus that falls within the boundaries set by societal values, law, and
institutional policy").
226. Id. at 5 n.8.
227. Id. at 16.
We distinguish between 'basic' and 'advanced' knowledge and between knowledge
that should be 'brought to the process' as opposed to being merely 'available to the
process.' These terms are defined as follows: Basic knowledge is a general, or
introductory, familiarity with the area specified. Advanced knowledge is a detailed
grasp of the area specified.
Id.
228. ASBH, supra note 26, at 15.
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law governing end-of-life issues such as advance directives (including

living wills and proxy appointment documents such as durable powers of
attorney); nutrition and hydration; determination of death; surrogate
including
determination
of
incompetence,
decision-making,
appointment of surrogates, and use of proxy appointment documents;
decision- making for incompetent patients without family, intimates, or
other identifiable surrogates, including medical guardianship and other
mechanisms; decision-making for minors, including the need for minors'
assent, (minors with the capacity to consent as well as those minors who
cannot consent); informed consent; reproductive issues; organ donation
and procurement; confidentiality; privacy, and release of information;
reporting requirements, including child, spouse, or elder abuse; and
communicable diseases. m
The authors of the report expect, however, that ethics consultants
will sometimes need additional legal information. "0 Accordingly, the
ASBH report recommends that "advanced" legal knowledge be

"available to the process."' ' The ASBH report does not address the
question of who should provide the advanced legal information, nor
does it address a key issue for legal ethics: how such a source of
information could provide information to "a process" rather than to a
229. Id. at 21.
230. See id. In fact, this is quite likely. Ethics consultants are encouraged to have casespecific legal information, but may not be able to meet one of the preconditions for case
specificity: access to current jurisdiction-specific legal information. See generally id. at 16-21.
The bioethics literature and workshops from which the ASBH report encourages ethics
consultants to obtain their legal knowledge typically do not focus on jurisdiction-specific legal
information. The ASBH report states,
Many of the means to acquire basic knowledge in bioethics as outlined above would
also be helpful to acquire basic knowledge of relevant health law. These include:
basic courses in health law designed to give an introduction for nonspecialists;
independent study courses; regional ethics education programs that give attention to
health law; intensive courses (usually one-week or weekend courses) that have
health law components; participation in ongoing conference, in-service
presentations, and seminar sessions on health law; and self-education in health law.
Id. at 21.
231. Id. at 16.
We distinguish between... knowledge that should be "brought to the process" as
Brought to the process
opposed to being merely "available to the process ....
means that the individual(s) identified must have the knowledge to the level
specified. Available to the process means that the individual consultant or at least
one member of the group must know how to access advanced knowledge in the area
indicated.
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specific individual who is in a specific relationship with the legal expert.
The report's most concrete suggestion for obtaining technical legal
information is for one member of an ethics team to "know how to reach
legal counsel with expertise in ethics related health law." 232 It does not
expect ethics consultants to encourage participants themselves to
consider obtaining legal counsel. 33
An additional legal communication problem is overlooked by the
ASBH report. Participants in ethics consultation who have received
technical legal information from an ethics consultant who, in turn, has
received it from an attorney, may ask questions about the information
provided. If, on one hand, the ethics consultant cannot answer the
consultees' questions, the participants will not be able to make fully
informed decisions. If, on the other hand, the consultant attempts to
provide case-specific legal answers, the consultant may encounter
unauthorized practice of law problems.34 In addition, the consultant
may misinterpret, misunderstand, water down, or oversimplify advanced
information when relaying it to participants. 35
The analysis of mediation standards above suggests that what the
ASBH report envisions for ethics consultation may not fall within the
realm of reasonable professional ethical behavior for either the
consulted attorney or the health care ethics consultant. At a minimum,
it is ethically problematic for such an attorney to communicate detailed
legal information to nonrepresented parties involved in a particular
dispute via an ethics consultant.
The ASBH report, however, contemplates an alternative
arrangement for ethics consultants to obtain technical legal information:
an attorney might be part of an ethics consultation team.2 6

232. Id. at 21.
233. See id. at 20.
234. Doe v. Condon, 532 S.E.2d 879, 882 (S.C. 2000) (discussing public education
seminar on wills and trusts provided by a paralegal determined to be the unauthorized
practice of law). The paralegal answered questions about whether a will or a trust was
appropriate, and the court stated that no plan the paralegal might have developed in advance
to avoid giving legal advice could anticipate all possible questions with predetermined
nonlegal responses. Id. at 881-82. As for answering 'general' questions during the
presentation, the court stated, "[t]o suggest that some 'plan' would anticipate all possible
questions with predetermined nonlegal responses is specious." Id. at 882.
235. Ileana Dominguez-Urban, The Messenger as the Medium of Communication: The
Use of Interpreters in Mediation, 1997 J. DISP. RESOL. 1, 31(1997) (noting that a legal
interpreter is not to paraphrase words or phrases because that would be taking a more active
role than is appropriate for a conduit of the message).
236. ASBH, supra note 26, at 12.
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Unfortunately, the report neither spells out how such an attorney's
specialized knowledge might be made available to those in the midst of
a disputed case, nor acknowledges that making such knowledge
available outside the constraints of an attorney-client relationship may
result in a breach of legal ethics.'
Ethics consultation standards are less fully developed and are less
stringent than mediation standards. This is the case in the areas of
conflicts of interest and in delimiting the scope of the practice in relation
to law. In order to address the risks created by the lack of adequate
standards, the next section provides a model act.
C. Model Act

1. Options for Change
Given the potential impact of ethics consultation on participants'
legal rights, the lack of professional ethics or regulation in the field, the
potential misuses of power and privilege, and the current resources for
addressing these problems, several proposals might merit serious
consideration. Bosk and Frader, believing that "sociologically, ethics
consultation may not be such a good idea," may prefer that ethics
consultation did not existL 3

It is unlikely, however, that ethics

consultation will disappear.
consultation has enormous
circumstances. 9

Further, many believe that ethics
potential to be helpful in some

237. See id.
In a consultation team, the team should embody the full range of core competencies
required for ethics consultation ....Since these core competencies will be
distributed among the team, less of a demand is placed on any individual team
member. Depending on the team's composition, individuals may need training so

that the team has the full range of competencies.

Using the earlier example,

suppose a consultation team included a philosopher, a lawyer, and a clinician. In this
case, team members may need to obtain additional group process and interpersonal
skills, advanced knowledge of the health care organization's relevant policies, and
other skills or knowledge as needed.

Id.
238. Bosk & Frader, supra note 3, at 106.
239. Thomasma, supra note 23, at 135 (citing data showing that ethics consultation is
perceived as helpful); Fletcher, supra note 139, at 879 ("There are numerous compelling
needs for ethics consultation."); James F. Drane, Hiring a Hospital Ethicist, in ETHIcs
CONSULTATION INHEALTH CARE 133 (John C. Fletcher et al. eds., 1989) ) ("The need for a
medical ethicist in the modem hospital, especially a teaching hospital or medical center is real

and obvious.'). See also JCAHO, supra note 71, at 67.
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Apart from the extremes of doing away with the practice of health
care ethics consultation altogether and maintaining the status quo, in
which the public is exposed to risks from a wholly undisciplined practice,
there exist several options. Kovach recommends that outside mediators
take the place of in-house ethics consultants. 2
Frye-Revere has
recommended that attorneys handle the legal issues that arise in ethics
consultations, working in parallel to ethics consultants, who would deal
strictly with ethical issues. 41 Fretwell Wilson recommends that patients
and families involved in ethics consultations hire attorneys, especially in
those jurisdictions where legal immunity attaches to participants in
consultation." Hoffmann and Wolf have suggested that due process
protections be put in place to protect patients and families, who are
sometimes not even made aware that an ethics consultation is taking
place.243
Although each of these proposals merits serious consideration,
several would depend on the initiative of ethics consultants and health
care organizations. The field of ethics consultation itself is uninterested
in articulating any standards to which it might be held publicly
accountable. 2" Likewise, health care organizations are unlikely to take
steps that might result in greater awareness of rights that can be
exercised against them unless there is a legal requirement to do so.
Therefore, lawmakers must be looked to, to correct these problems.
This is particularly appropriate in light of lawmakers' past delegations of
power to ethics consultants.
The model act below addresses what ethics consultants must do
when patients, families, and surrogates have become part of the ethics
consultation process. 245 It sets standards that are in line with ethical

240. Kovach, supranote 126.
241. FRY-REVERE, supra note 34, at 376.

242. See Fretwell Wilson, supra note 24, at 405.
243. Wolf, supranote 24; Hoffmann, supra note 36.
[L]egislatures should be focusing on legislation that will protect the rights of patients
in the ethics committee deliberation process. Legislation that would permit the use
of committees as an alternative to the courts deserves further consideration. But in
any case, such legislation must include numerous safeguards, in particular, due
process protection for patients and their surrogate decisionmakers.
Id. at 797.
244. The ASBH report reflects this view. See ASBH, supra note 26, at 31-32 (rejecting
certification, accreditation of educational programs, and mandatory guidelines). See also
Fletcher, supra note 104, at 429 (rejecting ethical code for ethics consultants).
245. The model act builds upon Wolf's and Hoffmann's conviction that patients,
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practices and standards developing in mediation. In some respects,
these standards exceed ASBH expectations for ethics consultation in
health care. Nevertheless, they are not too high, considering the
legitimate expectations that participants may have when practitioners
call themselves "ethics" consultants.
This article focused on those gaps in ethics consultation practice that
are most likely to jeopardize the legal rights of ethics consultation
participants. The two most critical problems arise from ethics
consultants' failure to treat their own conflicts of interest seriously and
their failure to give adequate attention to the scope of their practice,
especially to legal communications, and by extension, to the legal rights
of consultation participants.
2. A Model Act to Regulate Health Care Ethics Consultation
Definitions

Health Care Ethics Consultation:a service provided by an individual
or group to help patients,families, surrogates, and health care providers
address uncertainty or conflict regarding
246 value-laden issues that emerge in
patient.
a
to
care
health
of
the delivery
Participants:individuals other than attorneys or risk managers, with
whom a health care ethics consultant communicates during the process of
an ethics consultation about the subject matter of the ethics consultation,
including, but not limited to, patients, health care providers, family
members, andsurrogate decision makers.
Purpose
Health care ethics consultation affects the public health, safety, and
welfare and should be subject to regulation in the public interest. The
purpose of this Act is to protect and to benefit the public by promoting
high standardsof professionalperformancefor those who seek to engage
in the practiceof health care ethics consultation.
Applicability
This Act shall apply to health care ethics consultationby an individual
or by a group of ethics consultants. It applies irrespective of whether the
consultant(s) arefinancially compensatedfor ethics consultations.
Conflicts of Interest
A health care ethics consultant shall not consult on a matter that
families, and surrogates must be notified when an ethics consultation is taking place. See
supra note 240 and accompanying text.
246. This definition is based on the one in the ASBH document, but unlike the ASBH
definition, it is not intended to include organizational ethics. ASBH, supra note 26, at 3.
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presents a clear or undisclosed conflict of interest, including significant
prior personal, professional, and financial relationships or associations
with any of the parties; or personal or professional commitments to a
particularoutcome of an ethics consultation or to a particularviewpoint
regardinga disputed matter, other than a commitment to remain within
the bounds of the law.
Disclosure
Disclosure in Case of Disagreement: When a request for an ethics
consultationhas been made and a conflict or difference of opinion arises
between a health care provider(s) and any of the following persons or
documents about the proper course of action regarding the patient's
health care, an ethics consultant must disclose that the ethics consultation
may affect the legal rights of participants,and that the consultant's legal
communications are not a substitute for separate legal advice. The
persons or documents whose differing opinions trigger this disclosure
include: the patient, the patient's advance directive, family members, and
surrogatedecision makers.
Disclosure of Ethics Consultant's Communications: If at any time
during an ethics consultation, communication occurs between the ethics
consultant and the health care organization's attorney or risk
management personnel concerning legal or risk management aspects of
the case, either the fact of the communication shall be disclosed to all
parties to the ethics consultation, or the ethics consultant shall recuse
himself or herselffrom the consultation.
Penalties
Any violation of this Act shall be subject to a civil penalty of not more
than $1000 for each health care ethics consultation.
IV.

CONCLUSION

Ethics consultants' privileges and powers to affect others' legal rights
have grown considerably, without concomitant checks and balances to
safeguard the public. Adopting the above model statute is a step that
lawmakers can take toward protecting those whom ethics consultants
purport to assist.
The model statute focuses on disclosure duties of the ethics
consultant, creating a standard to which the consultant can be held
accountable. By requiring disclosure of conflicts of interest and by
requiring recusal when clear conflicts of interest exist, it prevents
distortion of the ethics consultation process. By requiring disclosure of
the potential for the legal impact of the ethics consultation, and by
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requiring disclosure or recusal in the event of the ethics consultant's
communications with an attorney or risk manager, it clarifies for ethics
consultation participants the nature of the process in which they have
become involved, and alerts them to the possibility that legal resources
may be required to meet their needs. By limiting the scope of the
statute to conflicts of interests and ethics consultation cases involving
disagreement, however, the intention is to leave untouched those ethics
consultations in which there is shared ethical uncertainty, but in which
no disagreement or conflict of interest arises. In those situations, the
current unregulated situation presents no significant risk to the public.
A full quarter century has passed since Quinlan, when lawmakers,
hoping to improve health care decision-making, began to delegate
powers to health care ethics consultants. Lawmakers have contributed
to the growth of a practice that has no professional standards but that
now includes decision-making, providing legal immunity, providing legal
opinions, attesting, and administering patient rights in life-and-death
matters. During the next quarter century, lawmakers should ensure that
ethics consultations' potential benefits are not outweighed by its risks to
the public.
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