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exploit many tax incentives, including mortgage deductions, Roth IRAs and
educational IR As. The wealthy benefit from the favorable capital gain tax rates.
This country’s tax system has always been based upon a progressive structure.
Additional steps need to be taken to ensure progressivity between the lower to
middle income taxpayer and higher income taxpayers and to counter other tax
benefits provided to the higher income taxpayers that have resulted in a flatter
tax structure. Additional progressivity would also benefit low income taxpayers
that receive negligible earned income tax credits.

Part II of this article explores the methodology, constitutionality and
equity of progressive taxation. Part II also explores the history of graduated tax
rates and the constant fluctuations to establish the proper level of taxation. Part
III of the article outlines the failure of the current tax scheme in promoting a
progressive tax system. For example, if a wealthy taxpayer purchases a capital
asset after December 31, 2000, and holds on to the asset for five years, the
taxpayer is subject to a tax rate of 18% upon the disposition of the asset. Upon
a comparison of that rate with the 15% ordinary income rate for low income and
low to middle income taxpayers, the tax system fails to uphold the ability-to-pay
principle. Either the low income taxpayer’s rate is too high or the high income
taxpayer’s rate is too low. Part III also considers the impact of proposed
legislation, and explores the increased gap between the wealthy and the lower
income taxpayers created under the Code. Part IV of this article examines the
reasons supporting the continued maintenance of progressive taxation in today’s
society. This part will also address whether globalization dictates a retrenchment
from progressive taxation to protect this country from becoming less competitive
with other countries. Part IV will also address how the tax scheme should be
reformed to strengthen progressivity. This reformation is essential to reverse the
negative impact of tax provisions on women and minorities. This part concludes
with a proposal to reduce the lowest marginal brackets to ensure that most
taxpayers will benefit from the tax cut while adhering to the traditional ability-to-
pay and progressive tax principles.

I1. THE METHODOLOGY AND EQUITY OF PROGRESSIVE TAXATION
A. The Role of Fairness in Tax Policy and the Proper Measure of Taxation
Our system of income taxation purports to promote both horizontal and
vertical equity under the Code. Horizontal equity requires similarly situated

taxpayers to be treated similarly.™* Vertical equity requires that taxpayers with
higher incomes pay income taxes at a higher level under an ability-to-pay

14. This article only addresses the vertical equity objective.
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concept. Under the ability-to-pay principle, those taxpayers with higher income
are presumed to be able to bear a greater share of the tax burdens.® The ability-
to-pay principle has its genesis going as far back as the Income Tax Act of 1913,
where the legislative history states that “‘the tax upon incomes is levied according
to ability-to-pay.”° The fundamental underpinning for the vertical equity concept
is faimess. However, there is little agreement as to the true meaning of fairness
in tax policy. Professors Robert E. Hall and Alvin Rabushka rely on definitions
of faimess found in dictionaries to define the term.'” They define a fair income
tax as providing the equal treatment to taxpayers.'® Professors Hall and
Rabushka do not believe that vertical equality has fared well because of partisan
politics. Specifically, they state:

Despite attempts to equalize after-tax income through steeply

graduated tax rates, one Congress after another has riddled the

tax code with hundreds of loopholes that permit some

millionaires to pay no income tax whatsoever and some high

earners to pay low taxes. . . . The reason is that every time tax

rates are increased, Congress, in response to political pressures

from organized interest groups, inserts new deductions and

loopholes into the tax code to offset the effects of higher rates.

The ideology of vertical equity, or ability-to-pay, runs smack

into the economic and political realities of economic distortions

and well-organized interests."”

Economists have traditionally looked to two principles, the “benefit
principle” and the “ability-to-pay principle,” in defining the meaning of a fair tax
system and allocating the country’s tax burden.?’ The benefit theory focused on
allocating tax burdens based on the governmental services provided to the
taxpayer.” Professor Graetz restated the oft-quoted definition of fairness under
the federal income tax laws as taxing similarly situated taxpayers similarly based
on an ability-to-pay concept.*? Professor McMahon believes that the debates on
fairness of taxation have neglected to incorporate the traditional vertical and
horizontal equities and are instead being tied to “a disguised complaint™ of the

15. Joel Slemrod, Tax Progressivity and Income Inequality 2 (1994).

16. See Robert M. Willan, Income Taxes: Concise History and Primer 139 (1994)
(reviewing legislative history surrounding 1913 Act).

17. Robert E. Hall & Alvin Rabushka, The Flat Tax 25 (2d ed. 1995).

18. See id. at 26.

19. See id. at 28.

20. See Slemrod, supra note 15, at 2.

21. Seeid.

22. Michael J. Graetz, The Decline (and Fall?) of the Income Tax 11 (1997).
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social security tax of 6.2% and Medicare tax of 1.45%.* The entire tax liability
for payroll taxes would total $953. Consequently, after factoring in the payroll
taxes, the taxpayer’s after-tax income remains $1,572 below the poverty
threshold.?® A different result would obtain where the household consisted of two
children and was headed by a single parent. The poverty threshold for a single
parent with two children was $13,423 during 1999.%° When you combine the
earned income with the earned income credit, the effective income for the year is
$16,276. As a result of the earned income tax credit, the low-income taxpayer’s
effective income is $2,853 above the poverty threshold. The maximum earned
income tax credit that could be received by a single parent with one child was
$2,312 for 1999, and the maximum income to receive that amount was
$12,460.%27 The poverty threshold for this family was $11,483 in 1999.2% Hence,
the effective income for the taxpayer is $14,772 and $3,289 over the poverty
level.

The earned income credit, however, does not enable a taxpayer to move
above the poverty level where the taxpayer does not have any children. The
maximum earned income tax credit that could be received by a taxpayer with no
children was $347 for 1999, and the maximum income to receive that amount
was $5,670.2® The poverty threshold for a single individual was $8,480 in

204. IRC § 3101(a), (b). The earned income tax credit was enacted to offset the
regressive nature of the social security and Medicare taxes. See S. Rep. No. 94-36, at 22
(1975). Many low-income taxpayers must pay state income taxes as well. Some states waive
the state income taxes for low-income taxpayers, but approximately one-half of the states
require payment of income taxes irrespective of poverty level. Tax Report, Wall St. J., Mar.
29,2000, at Al.

205. These results are based in part of the marriage penalty that affects some
households. The House of Representatives and Senate had passed the “Marriage Tax Penalty
Relief Act of 2000,” which would have reduced the so-called marriage penalty for most
taxpayers and reduced the marriage penalty inherent in the earned income tax credit. See H.R.
6m, 106th Cong. (2000). President Clinton vetoed the bill because of its expected benefit
primarily to upper income taxpayers. See Jim VandeHei, Senate Passes Bill to Dump Marriage
Tax: With Clinton Vowing to Veto, Hastert Seeks a Deal to Show Off for Voters, Wall St. J.,
July 19, 2000, at 24. Republicans attempted to override the presidential veto but failed by 16
votes. Jim VandeHei, G.O.P. Reloads with Marriage Tax, Debt Payment, Wall St. J., Sept. 14,
2000, at Al; see also Vada Waters Lindsey, The Burden of Being Poor: Increased Tax
Liability? The Taxation of Self-Help Programs, 9 Kan. J.L. & Pub. Pol’y 225, 259-60, n.161
(1999) (opining that if the marriage penalty is eliminated, the marriage bonus must be
eliminated as well).

206. U.S. Census Bureau, Poverty in the United States: 1998, Current Population
Reports, at 1 (Sept. 1999) [hereinafter Poverty].

207. See Rev. Proc. 98-61, 1998-2 C.B. 811.

208. See Poverty, supra note 206, at 1.

209. See Rev. Proc. 98-61, 1998-2 C.B. 811.
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