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I. INTRODUCTION

This Article endeavors to demonstrate that the Supreme Court's
classification of our various freedoms, by assigning greater value to some and
lesser to others, lacks an objective foundation or even a coherent rationale. It
suggests a return to the method of analysis used prior to the change
announced in United States v. Carolene Products Co.' (including its famous
footnote). This Article argues that the problem with the Lochner era2 was not
the method of analysis; rather, it was the failure or refusal to recognize or
accept the legitimacy of the use of the police power to manage economic
* Professor of Law at Albany Law School of Union University.
1. 304 U.S. 144, 152 n.4 (1938).
2. At the dawn of substantive due process, the Court had a jaundiced view of the legitimacy of
governmental restrictions on commercial affairs based upon its failure to recognize the substantial
relationship between economic regulation and public health or welfare. The Court expressed its view
by resisting legislative innovations spurred by the budding movement of social reform. Those cases
and the underlying judicial perspective are now known as "Lochner era" cases after the much
maligned opinion in Lochner v. New York, 198 U.S. 45 (1905). For a representative sample of
Lochner era cases, see Morehead v. New York ex rel. Tipaldo, 298 U.S. 587 (1936); New State Ice
Co. v. Liebmann, 285 U.S. 262 (1932); Tyson & Brother v. Banton, 273 U.S. 418 (1927); Pierce v.
Society of Sisters, 268 U.S. 510 (1925); Meyer v. Nebraska, 262 U.S. 390 (1923); Adkins v.
Children's Hospital, 261 U.S. 525 (1923); Lochner v. New York, 198 U.S. 45 (1905); Allgeyer v.
Louisiana, 165 U.S. 579 (1897); Missouri Pacific Railway Co. v. Nebraska Board of Transportation,
164 U.S. 403 (1896). So maligned was this opinion that to this day when one wishes to attach an
epithet to the views of conservative economic opinions, it is characterized as "Lochnerizing." See
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§ 8-2 (3d ed. 2000). Although dissenting

justices do not utilize that term, they liberally refer to the discredited status of that opinion by name.
See, e.g., Coll. Sav. Bank v. Fla. Prepaid Postsecondary Expense Bd., 527 U.S. 666, 690 (1999); E.
Enters. v. Apfel, 524 U.S. 498, 557 (1998) (Breyer, J., dissenting).
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relations for the common welfare, a blindness that would not be remedied by
present methods of analysis. In other words, the Court threw out the
proverbial baby with the bath water when it replaced analytical judging with a
pair of shibboleths consisting of redefined reification of certain Bill of Rights
provisions for certain liberties and selected aspects of our national history and
tradition for others.
This resulted in a lopsided system based upon idiosyncratic judicial
predilections pursuant to which the majority of the Court selects liberties for
special preference.
The Court demands a stringent and sometimes
insurmountable demonstration of the societal need for restriction of those
liberties, while accepting legislative restrictions upon other liberties without
analysis. By selecting these preferred freedoms, the Court applies an
artificially constructed system of values to judge the need for legislative
restrictions upon liberty, rather than an equitable and rational system that
would judge all restrictions on liberty by requiring government to demonstrate
a substantial relation to an identified need for community welfare.
Why, for example, does the Court favor the liberty to commercially
sponsor virtually-nude dancing on a public taproom bar, 3 advertise liquor
prices,4 publicly promote health-impairing tobacco products,5 pander
pornographic computer simulations of children's sexual activity,6 have an
abortion,7 loiter without purpose in groups on public streets in neighborhoods
where such gatherings have been found conducive to crime, 8 but disfavor
personal property rights, 9 freedom to engage in harmless ancient religious
practices,' 0 homosexual relations,'
professional assistance in terminating
2
one's own life,' and filiation rights of biological non-married fathers? 3 In a
diverse society some may cherish certain freedoms with greater regard than
those cherished by others. Indeed, some may consider property rights,

3. City of Erie v. Pap's A.M., 529 U.S. 277, 289, 294 (2000) (according preferred freedom
status to such conduct and scrutinizing its approval in the face of a justified ban on public nudity).
See infra Part III.B.2.e.
4. 44 Liquormart, Inc. v. Rhode Island., 517 U.S. 484 (1996) (according preferred freedom
status to advertised prices of intoxicating beverages); see infra Part lIl.B.2.d.
5. Lorillard Tobacco Co. v. Reilly, 533 U.S. 525 (2001); see infra Part lIl.B.2.d.
6. Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002); see infra Part II1.B.2.e.
7. Planned Parenthood v. Casey, 505 U.S. 833 (1992).
8. City of Chicago v. Morales, 527 U.S. 41 (1999).
9. See Pension Benefit Guar. Corp. v. R.A. Gray & Co., 467 U.S. 717 (1984); Usery v. Turner
Elkhorn Mining Co., 428 U.S. 1 (1976).
10. See Employment Div. Dep't of Human Res. v. Smith, 494 U.S. 872 (1990).
11. Bowers v. Hardwick, 478 U.S. 186 (1986).
12. Washington v. Glucksberg, 521 U.S. 702 (1997).
13. Michael H. v. Gerald D., 491 U.S. 110 (1989).
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homosexual filiation, or the liberty of having children voluntarily participate
in prayer at a public school more valuable than the right of commercial
enterprises to advertise the alcoholic content of beer or place salacious
photographs on the Internet. Note too the anomaly, bordering on the
incomprehensible, that a nation founded in large part on a belief in an
Almighty Supreme Being 4 now finds government more solicitous to abortion
and commercial pandering of child pornography than to religious
demonstrations such as hanging the Ten Commandments in a public square
outside a municipal building1 5 or saying a nondenominational prayer at a
graduation ceremony' 6 or at a high school football game.17
This anomaly is the result of two alternative tests the Court has devised.
The two tests have blinded the Court to the requirement of detailed analysis of
the relationship between restrictions on liberty and the government's
demonstrated need for health, safety, and economic welfare of the
community. The two alternative tests the Court has devised are: (1) a
historical test based upon the way our civilization traditionally has viewed the
exercise of a particular liberty, presently represented by whether the liberty
claimed is "rooted in the history and tradition of our Nation"; 18 or (2) whether
the liberty interest claimed is one for which the Court finds a conceptual
nexus to a provision of the Bill of Rights. The former test requires the Court
to select a period of history to represent the "tradition" of our people. The
latter, ever since the 1960s, is characterized by an expansion of the current
understanding of the Bill of Rights-a reformulation of the meaning of the
provisions of the Bill of Rights to suit judicial predilections and justify
holdings. '9

Under these tests, liberty can be expanded or contracted without discrete
analysis. Expansion occurs when the Court redefines history and the meaning
of the Bill of Rights. Contraction occurs when the Court finds that the
claimed liberty interest at issue does not qualify under the tests. As a result,
we presently have certain judicially recognized freedoms that have been
accorded distinctive labels as "specially protected" liberty interests.2 0 Unless
14. See infra Part III.B.2.f.
15. See City of Elkhart v. Books, 532 U.S. 1058, 1059 (2001) (Rehnquist, C. J., dissenting from
denial of certiorari).
16. Lee v. Weisman, 505 U.S. 577 (1992).
17. Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000).
18. See infra Part lII.A.
19. This process is known as "shoehorning." The term has gained some respectability in
Supreme Court parlance. See, e.g., Seminole Tribe v. Florida, 517 U.S. 44, 149 (1996) (Souter, J.,
dissenting); Bd. of Educ. of Kiryas Joel v. Grumet, 512 U.S. 687, 719 (1994) (O'Connor, J.,
concurring).
20. Washington v. Glucksberg, 521 U.S. 702, 721-23 (1997); see also infra notes 46-48 and
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a claim to freedom from, or limitation of, government restriction can qualify
as a specially protected liberty interest under one of the two tests, the Court
will simply defer to the restriction, without requiring any demonstration of
societal need.
As shall be demonstrated, the history-and-tradition or conscience-of-ourpeople test is completely arbitrary, and the provisions of the Bill of Rights as
expanded by the Court too often are interpreted in ways that disregard the
historical record and/or the "tradition" of our people. The basic problem,
apart from the lack of an objective foundation or a coherent rationale, is that
these "tests" do not address the relationship between the liberty interest
claimed and the health, safety, and general welfare of the community.
Although from time to time those concerns are tacked on as further
justification for the Court's holding when one happens to be deemed relevant,
the tests actually function as masks legitimatizing the virtually naked
preferences of the justices. The resulting harm is that decisions justified by
reference to selected periods of history and tradition or an expanded novel
version of the Bill of Rights does not differentiate in terms of societal needs
between the protected liberties and those left to virtually unlimited
governmental discretion.
Nor do these decisions explain why some
government restrictions are so severely scrutinized that they cannot be
enforced for the welfare of the community, while disfavored claims of liberty
are left to untested governmental discretionary limitation (presently
characterized as "deference"). Thus, there is good reason for the Court's
current sensitivity on the issue of whether its decisions are governed by the
idiosyncratic predilections of the justices.2'
This Article suggests the time has come to return to the original test for
adjudicating due process claims of freedom. Prior to the current two-tiered
approach-scrutiny for restrictions on preferred rights and blank acceptance of
legislative judgments, or deference, for others-the Court would determine
whether there was a substantial nexus between a restriction on liberty and the
government's identified need for health, safety, or economic welfare. That
test requires the government to demonstrate the need for restrictions on liberty
by showing the requisite relationship, thereby supporting the core value of our
accompanying text.
21. See, e.g., County of Sacramento v. Lewis, 523 U.S. 833, 860 (1998) (Scalia, J., concurring)
(tracing change in Court's approach as change that will "rein in subjective elements" of judicial
review); Washington v. Glucksberg, 521 U.S. 702, 720-22 (1997) (expressing the Court's reluctance
to expand the concept of substantive due process); Lewis v. Casey, 518 U.S. 343, 367 (1996)
(Thomas, J., concurring) (same); Albright v. Oliver, 510 U.S. 266, 272 (1994) (same); Collins v.
Harker Heights, 503 U.S. 115 (1992) ("[T]he Court has always been reluctant to expand the concept
of substantive due process because guideposts for responsible decisionmaking in this unchartered
area are scarce and open-ended.").

2003]

REDISCOVERING A COHERENTRATIONALE

social compact22-avoidance of arbitrary restrictions.
Part II of this paper will outline the development of the two substantive
due process tests utilized by the Court from the interpretation of Fourteenth
Amendment substantive due process in 187723 to date. Part III is an analysis
of the present tests. Part IV explains both how the Court got off track and the
rationale for rediscovering true analysis under substantive due process.

II. EVOLUTION OF THE CURRENT TESTS
During the youth of post-Civil War substantive due process, the standard
for judging the constitutionality of a restriction of liberty was simply whether
the government had shown a substantial relationship to a legitimate societal
need or public purpose.24 The issue then was not the method of analysis, but
rather the frame of reference used to determine the needs of society. Then, as
now, the Court picked and chose among the liberty interests that merited
requiring the government to bear the burden of justifying the relation between
community needs and the restriction on liberty. Those liberty interests were
limited to ones that generally had been "long recognized at common law as
essential to the orderly pursuit of happiness by free men. 25 The flaw in such
historical analysis, brought down to present times, is the tendency to view the
freedoms encompassed within that phrase on the basis of ancient customs and
values; not in terms of today's diverse lifestyles and economic understanding.
Moreover, those freedoms did not include matters then thought morally
condemned, sometimes based on laws inherited from England or religious
notions of sin. The Court assumed restrictions of such morally condemned
matters were for the good of the community and did not closely analyze the
22. See infra Part IV.B.
23. See infra note 24 and accompanying text.
24. That view of the Due Process Clause was born in Munn v. linois, 94 U.S. 113 (1877), in
which the Court, although upholding an imposition upon private property under public utility theory,
cautioned about restrictions imposed in matters when there is no public interest. Id. at 125-26. The
Court also stated in dictum that the Fourteenth Amendment prevents states from violating common
law principles. Id. Several years later the Court again warned that the Due Process Clause would
prevent use of the police power for arbitrary deprivations of common law rights. Barbier v.
Connolly, 113 U.S. 27, 31 (1885). Finally, the doctrine ripened to its present state in Mugler v.
Kansas, 123 U.S. 623 (1887), from which the following language has been quoted in part time and
again:
If, therefore, a statute purporting to have been enacted to protect the public health, the
public morals, or the public safety, has no real or substantial relation to those objects, or is
a palpable invasion of rights secured by the fundamental law, it is the duty of the courts to
so adjudge, and thereby give effect to the Constitution.
Id at 661.
25. Meyer v. Nebraska, 262 U.S. 390, 399 (1923).
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relation between the restriction and the public health, welfare, or safety.26
One of the basic fundamental freedoms recognized during those early
days of post-Civil War due process was economic freedom, which clearly met
the test of being "long recognized at common law as essential to the orderly
pursuit of happiness by free men. '' 27 Thus, in those days, the Court had a
jaundiced view of the legitimacy of governmental restrictions on economic
affairs 28 based on inherited notions of the lack of a substantial relationship
between economic regulation and public health or welfare.2 9 A change in
focus 30 ushered in an era of broadened acceptance of government control of
economic affairs and was accompanied by virtually complete deference to
31
government restrictions on commercial relations starting in the late 1930s.
There was no close analysis of limitations on claims of substantive due
process freedoms until the Court commenced its foray into expanded
fundamental freedoms in the early 1960s, apart from (1) issues involving
previously recognized common law basic freedoms, minus the now
disparaged freedom in economic matters, and (2) a growing recognition that
First Amendment-type freedoms were concomitants of Fourteenth
Amendment due process, which culminated in dropping the due process
rationale in 1938,32 when the Court held that the First Amendment binds the
states in the same manner as it does the federal government.
New claims for the curtailment of police power limitations spawned in the
civil rights rebirth of the 1960s ultimately found reception in the Court.
Consequently, novel limitations on governmental restrictions began to be
upheld. As the Court added basic substantive due process freedoms to the
catalogue, it recognized a need to articulate a distinction between the status it
26. See Poe v. Ullman, 367 U.S. 497, 519-20 (1961) (Douglas, J., dissenting) (discussing
contraception); Roth v. United States, 354 U.S. 476, 482-83 (1957) (discussing blasphemy); MODEL
PENAL CODE § 207.1 cmt. at 204 (Tentative Draft 4) (discussing fornication or adultery).
27. Meyer, 262 U.S. at 399. Indeed economic freedom was accorded the same status as family
values and referred to in the very paragraph that originated the now famed quote.
28. The exception to this view was the government's restraint of free trade, including, for
example, monopoly and trusts.
29. The Court expressed this view by resisting legislative innovations spurred by the budding
movement of social reform. Those cases and the underlying judicial perspective are known as the
"Lochner era." See supra note 2.
30. See, e.g., Planned Parenthood v. Casey, 505 U.S. 833, 863-64 (1992) (implying change in
focus was a reaction to the Great Depression of the early 1930s).
31. See, e.g., Ferguson v. Skrupa, 372 U.S. 726 (1963); Williamson v. Lee Optical Co., 348
U.S. 483 (1955); Day-Brite Lighting, Inc. v. Missouri, 342 U.S. 421 (1952); United States v.
Carolene Prods. Co., 304 U.S. 144 (1938).
32. See, e.g., Everson v. Bd. of Educ., 330 U.S. 1 (1947); Cantwell v. Connecticut, 310 U.S.
296 (1940); Schneider v. New Jersey, 308 U.S. 147 (1939); Lovell v. Griffin, 303 U.S. 444, 450
(1938).
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gave to the newly recognized rights and its deference to the legitimacy of
economic controls. The dilemma the Court faced, however, was the stigma
attached to substantive due process based on protection of economic freedoms
and the consequent reluctance to being viewed as returning to that method of
adjudication. One technique utilized to justify preferences for the newly
discovered liberties was to rely upon the freedoms articulated in the Bill of
Rights.33 The Court had previously referred to the Bill of Rights to support its
recognition of newly selected aspects of substantive due process in some
instances during the 1920s and 1930s when economic rights were insulated.34
Specifically, apart from the First Amendment, that technique did not rest upon
particular provisions having a binding due process effect. The Bill of Rights
provisions were only points of reference used to justify the newly-discovered
values protected by substantive due process. As time went on, however, the
Court dropped the device of creating liberty interests by analogy to specific
provisions of the Bill of Rights and did what it already had done with the First
Amendment-it simply expanded the meaning of various provisions as a
method of upholding liberties without explicit reliance upon the substantive
due process of the Lochner era. This transition enabled the Court to utilize
undifferentiated substantive due process 35 while avoiding the accusation that it
was reverting to the method that had brought it disrepute. The result, of
course, was that the provisions of the Bill of Rights came to mean whatever a
majority of the Court thought they ought to mean in light of the Justices'
current individual predilections. 36 The problem caused by this transition is an
artificial standard, cloaking the absence of hard analysis, with the shield of a
Bill of Rights label and substituted for an evaluation of the need for
government restriction upon the liberty interests so created, as is illustrated in
Part III of this Article.
As demonstrated in Part III.B, the present
understanding of various provisions of the Bill of Rights bears little
resemblance to the original understanding. The modern usage of the

33. U.S. CONST. amends. I-X.
34. The Court referred to First Amendment freedom as inherent in due process in Gitlow v.
New York, 268 U.S. 652, 666 (1925), referred to the Sixth Amendment right to counsel as inherent in
due process in Powell v. Alabama, 267 U.S. 45, 65-70 (1932), and as late as 1949 suggested that
Fourth Amendment protection was an aspect of due process in Wolfv. Colorado, 338 U.S. 25 (1949).
Note, however, that reliance on the Bill of Rights' connection to the Fourteenth Amendment may
have occurred once previously to protect economic due process under the Takings Clause of the Fifth
Amendment in Chicago Burlington and Quincy Railroad Co. v. City of Chicago, 166 U.S. 226
(1897), although present understanding of the gravamen of that holding is disputed. See Dolan v.
City of Tigard, 512 U.S. 374, 405-06 (1994) (Stevens, J., dissenting).
35. "Undifferentiated substantive due process" means Fourteenth Amendment due process that
does not relate to a specific provision of the Bill of Rights or Fifth Amendment due process.
36. See infra Part III.B.
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provisions is analogous to "the tyranny of labels," a method formerly rejected
by the Court.3 7
It was not logically possible, however, to justify extending protection to
some new personal liberty by finding a relation to any specific provision of
the Bill of Rights, or by pointing out that those liberties had long been
recognized at common law, because indeed they had not. Accordingly, the
Court had to find some other rubric to avoid being perceived as reverting to
the substantive due process model that protected economic freedom. The
Court first turned to equal protection to uphold a claim of a substantive due
process liberty interest, 38 but that approach was cut short when the majority
drew the line at "creat[ing] substantive constitutional rights in the name of
guaranteeing equal protection of the laws." 39 Meanwhile, the Court found a
new way to cloak a substantive due process holding with the shield of the Bill
of Rights. While specifically denying a return to the substantive due process
of the Lochner era, the Court developed a new theory of the "right of privacy"
based on an amalgamation of "penumbras formed by emanations" from the
provisions of the Bill of Rights. 40 Thus was born a general constitutional
"right of privacy"4' 1 based on the Bill of Rights, which ultimately was
solidified in the abortion case, Roe v. Wade.42 In this case, the Court elevated
' 3
that newly-recognized liberty interest to the status of a "fundamental right, A
which was accorded a preferred position over other liberties and entitled its
supporters to strict scrutiny of any governmental restriction.
The metamorphosis that changed the Bill of Rights caterpillar into a right
of privacy butterfly was accomplished when the Court reevaluated history and
concluded that abortion had never really been frowned upon or considered
immoral by past civilizations.44 Thus was resurrected the history-andtradition or conscience-of-our-people test previously utilized and then
abandoned for procedural due process.4 5 Using this test, the Court rules on
claims of freedom from restrictive regulations on liberty. When the Court
wishes to include something in the right of privacy, it reconstructs history and

37. See Snyder v. Massachusetts, 291 U.S. 97, 114 (1934).
38. Eisenstadt v. Baird, 405 U.S. 438 (1972); Harper v. Va. State Bd. of Elections, 383 U.S.
663 (1966); Reynolds v. Sims, 377 U.S. 533 (1964); Baker v. Carr, 369 U.S. 186 (1962); Skinner v.
Oklahoma, 316 U.S. 535 (1942).
39. San Antonio Sch. Dist. v. Rodriguez, 411 U.S. 1, 33 (1973).
40. Griswold v. Connecticut, 381 U.S. 479, 484-85 (1965).
41. Id. at 485.
42. 410 U.S. 113, 152-54(1973).
43. Id. at 155.
44. See infra notes 81-86 and accompanying text.
45. See infra notes 51-58 and accompanying text.
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tradition. Conversely, to exclude something, the Court refers to matters that
were either frowned upon or criminalized in common law times. 46 In other
words, the Court purports to search for historically honored traditions to
determine whether past society particularly respected the liberty interest at
issue, selecting an arbitrary slice of history as a guide for deciding whether a
restriction imposed on the claimed liberty should be recognized as a
"fundamental liberty interest ' 47 or a "specially protected" 48 liberty interest.
This process gives scant attention to whether there presently is or is not a
substantial nexus or need for the restriction; though some judicial opinions do
include that factor to bolster the conclusion reached on the basis of history
and tradition. 49 Compounding this is the malleability of the history-andtradition test itself.5° That test, originally articulated to judge requisites of
procedural due process, 5 1 was a basic tool prior to the 1960s for denying
liberty interest claims based on procedural due process,52 but it was
abandoned for that purpose in 1968, as the Court moved closer to reliance
upon the Bill of Rights.5 3 The test was then resurrected as a criterion for
expansion of substantive due process in 1977, 54 rephrased to read "deeply
rooted in this Nation's history and tradition. 55 But the test has proved more
useful in rejecting claims of substantive due process. The precursor of this
it now has become a
usage was Rehnquist's dissent in Roe v. Wade,56 and
57
claims.
new
on
door
the
shutting
for
rationale
standby
46. See infra Part lII.A.
47. Reno v. Flores, 507 U.S. 292, 302-03 (1993).
48. Washington v. Glucksberg, 521 U.S. 702, 721-23 (1997).
49. See infra Part III.A.
50. See infra notes 76-95 and accompanying text.
51. See Hurtado v. California, 110 U.S. 516, 528-31, 538 (1884) (analyzing history and
tradition as bearing upon the claim that indictment is a requisite of due process).
52. See, e.g., Palko v. Connecticut, 302 U.S. 319, 328 (1937) (noting not violative of principal
of justice rooted in history and tradition for state to deny protection against double jeopardy); Snyder
v. Massachusetts, 291 U.S. 97, 105 (1934) (noting not violative of principle of justice rooted in
history and tradition for state to deny right to trial by jury and immunity from prosecution in most
instances); see also Twining v. New Jersey, 211 U.S. 78, 110 (1908) (privilege against selfincrimination not aspect of due process); Hurtado v. California, 110 U.S. 516, 535 (1884)
(articulating due process concept for rejecting procedural due process argument).
53. Duncan v. Louisiana, 391 U.S. 145, 148-50 (1968).
54. Moore v. East Cleveland, 432 U.S. 494 (1977).
55. Id. at 502.
56. 410 U.S. 113, 174 (1973) (Rehnquist, J., dissenting).
57. E.g., Troxel v. Granville, 530 U.S. 57, 66 (2000) (limiting visitation rights of grandparents);
City of Chicago v. Morales, 527 U.S. 41, 83-85 (1999) (Scalia, J., dissenting) (condemning
fundamental freedom to loiter on street comers, which plurality had recognized); Reno v. Flores, 507
U.S. 232, 303 (1993) (noting INS practice of detention of children who did not have a close relative
in the United States is acceptable); Michael H. v. Gerald D., 491 U.S. 110, 123 (1989) (rejecting
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It is interesting to observe that, in addition to the fact that the test was
abandoned for procedural due process where it originated,58 the holdings of
the very cases that relied upon the test to deny procedural due process claims
subsequently were overturned. 59
In summary, though constructed with impressive phrases, the history-andtradition test is mere brutumfulmen.60 Apart from the malleability of the test
itself,6' it is subject to three basic flaws. First, there has not been a consistent
rationale for identifying the period of history selected to serve as the reference
point for the national tradition.
Second, the Court consistently has
disregarded "deeply rooted" historical traditions to justify its predilections in
creating and expanding new "specially protected" liberties.62 Third, it has
rejected claims of modem liberty interests on the basis of blindly accepted
social taboos of past cultures. In other words, it turns the clock back and
neglects to consider a claim "in the light of its full development and its
present place in American life throughout the Nation. 63
Over time, the Court expanded its predilections regarding the right to
privacy by assigning different values to the various forms of privacy it
recognized, depending on the Court's assessment of the relative importance of
the liberty asserted. Thus, the Court gradually developed a scale of scrutiny
to distinguish the preference accorded different types of substantive due
process freedoms-sometimes euphemistically known as "civil rights"-from
restrictions on commercial freedom, 64 for which deference to regulation was
now to be accorded.6 5 Even then, however, there was no coherent method for
assigning preferences to certain freedoms under due process. What started as
a fundamental right for which governmental restriction must satisfy "strict
filiation rights of natural parent); Bowers v. Hardwick, 478 U.S. 186, 193-94 (1986) (rejecting
sodomy).
58. See Duncan v. Louisiana, 391 U.S. 145, 153 (1968).
59. Palko v. Connecticut, 302 U.S. 319, 327 (1937) (coining the phrases "implicit in the
concept of ordered liberty" and "so rooted in the traditions and conscience of our people"), overruled
by Benton v. Maryland, 395 U.S. 784 (1969); Snyder v. Massachusetts, 291 U.S. 97, 105 (1934) ("so
rooted in the traditions and conscience of our people"), overruled in part by Malloy v. Hogan, 378
U.S. 1 (1964).

60. This is an expression aptly borrowed from the Court's opinion in the Civil Rights Cases,
109 U.S. 3, 11 (1883); see also BLACK'S LAW DICTIONARY 189 (7th ed. 1999) (defining brutum

fulmen as "[a]n empty noise; an empty threat; something ineffectual ....[a] judgment void on its
face; one that is, in legal effect, no judgment at all").
61. See infra notes 76-95 and accompanying text.
62. See infra Part III.A. In other words, the Court regards the test as a "speed bump on the road
to the 'right' result." City of Chicago v. Morales, 527 U.S. 41, 84 (1999) (Scalia, J. dissenting).
63. Brown v. Bd. of Educ., 347 U.S. 483, 492-93 (1954).
64. See Lynch v. Household Fin. Corp., 405 U.S. 538, 552 (1972).
65. See infra notes 285-88.
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scrutiny," requiring a showing of a "compelling state interest" for regulationconcepts borrowed from equal protection 66-- was subsequently diluted to
make room for different levels of scrutiny.
Thus, new terms were
subsequently

assigned, such as "protected constitutional

interest,

'67

or

"constitutionally protected liberty interest," 68 and presently a liberty specially
protected by the Due Process Clause,6 9 for which the Court engages in the
practice of "balancing" the governmental interest against the right asserted.70
There are two problems with this balancing method. First, the Court must
pick and choose the liberties to be protected. Second, the very process of
balancing involves idiosyncratic evaluations of the weight to be accorded to
the liberty asserted versus demonstrated governmental needs. Were the Court
to return to recognition that any restriction on liberty, not just on selected
liberty interests, must be justified by a substantial relation to the comfort,
health, and prosperity of the public, claims of liberty interests would receive
the analysis warranted under the core concept of substantive due processrestraint upon arbitrary governmental restrictions. This was the method
utilized in the early analysis of substantive due process issues, 7 1 and indeed it
was the core rationale from
which the Court strayed to develop today's
72
complex balancing rubric.
The underlying rationale for choosing selected liberties to be protected
from government interference while leaving the rest largely unprotected is to
inform us clearly that the Court exercises "the utmost care whenever asked to
break new ground in this field, lest the liberty protected by the Due Process
Clause be subtly transformed into the policy preferences of the Members of
this Court., 73 In actuality, however, this has not restrained the Court. Judicial
preferences, masked by a glossary of shibboleths, have taken from us the
original, rational system of determining whether a governmental restriction
bears a substantial relation to the police power.

66. Roe v. Wade, 410 U.S. 113, 173 (1973) (Rehnquist, J., dissenting).
67. Mills v. Rogers, 457 U.S. 291, 299 (1982).
68. Cruzan v. Dir., Mo. Dept. of Health, 497 U.S. 261, 278 (1990); Youngberg v. Romeo, 457
U.S. 307, 318 (1982).
69. See Troxel v. Granville, 530 U.S. 57, 66 (2000); County of Sacramento v. Lewis, 523 U.S.
833, 860 (1998) (Scalia, J., concurring); Washington v. Glucksberg, 521 U.S. 702, 720 (1997).
70. See, e.g., Youngberg, 457 U.S. at 321; Cruzan, 497 U.S. at 282; Glucksberg, 521 U.S. at

719.
71. See supra note 24 and accompanying text; see also Jacobson v. Massachusetts, 197 U.S. 11,
25-31 (1905). Note also the Jacobson Court's reference at page 31 to the test established in Mugler
v. Kansas. See supra note 24.

72. See infra Part IV.A.
73. Glucksberg, 521 U.S. at 720 (citations omitted).
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III. PROBLEMS WITH THE PRESENT TESTS
A. ConcerningCitation to History & Tradition

The fundamental problem with reliance on a perception of what freedoms
are "deeply rooted in the Nation's history and tradition" or "so rooted in the
traditions and conscience of our people as to be ranked as fundamental" or
"implicit in the concept of ordered liberty such that neither liberty nor justice
would exist if they were sacrificed,, 74 lies in the selection of an applicable
period of our Nation's history and tradition as a standard, or selection of
another criterion for measuring the conscience of our people. The Court
recognized this problem, albeit in another context, when it finally gave up its
repeated efforts to identify Tenth Amendment reservations of state
government operations that were traditionally immune to Commerce Clause
regulation. 75 The Court observed:
[T]he only apparent virtue of a rigorous historical standard, namely,
its promise of a reasonably objective measure for state immunity, is
illusory. Reliance on history as an organizing principle results in linedrawing of the most arbitrary sort; the genesis of state governmental
functions stretches over a historical continuum from before the
Revolution to the present, and courts would have to decide by fiat
precisely, how longstanding a pattern of state involvement had to
be ....
Previous recognition of this fallacy for Due Process interpretation was
penned by Justices White and Brennan in separate cases to support opposite
sides of the Due Process issue. Justice White, dissenting in Moore v. City of
East Cleveland,7 7 a case that accorded substantive due process protection to
an unenumerated right, observed: "What the deeply rooted traditions of the
country are is arguable; which of them deserve protection of the Due Process
Clause is even more debatable. 78 Justice Brennan echoed that sentiment in
Michael H. v. GeraldD., 79 a case denying substantive due process protection.
Here, Justice Brennan went further, stating:

74.
75.
76.
77.
78.
79.

See supra notes 45-59 and accompanying text.
Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528 (1985).
Id. at 543-45.
431 U.S. 494 (1977).
Id. at 549 (White, J., dissenting).
491 U.S. 110 (1989).
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Indeed, wherever I would begin to look for an interest "deeply rooted
in the country's traditions," one thing is certain: I would not stop (as
does the plurality) at Bracton, or Blackstone, or Kent, or even the
American Law Reports in conducting my search. Because reasonable
people can disagree about the content of particular traditions, and
because they can disagree even about which traditions are relevant to
the definition of "liberty," the plurality has not found the objective
boundary that it seeks. 80
The process the Court has employed for selecting the relevant period is
illustrative of the gossamer or arbitrary quality of this standard. The Court
has visited an array of choices. These periods include: ancient Greek or
Roman beliefs or laws, English common law, state laws at the time of
adoption of the Fourteenth Amendment's Due Process Clause, and current
state laws in a majority of states canvassed on the issue for decision. One or
the other is utilized either to support the opinion of the majority or by
dissenters to demonstrate that the majority has abandoned the history and
tradition or values residing in the conscience of our people.
In Roe v. Wade, 81 the Court reached back to ancient Greek and Roman
beliefs in its effort to take the sting out of a decision that to this day deeply
divides the conscience of our people. There, the Court taught "it is not
generally appreciated that the restrictive criminal abortion laws in effect in a
majority of States today are of relatively recent vintage." 82 The Court taught
that abortion was practiced in Greek and Roman times without scruple and
that the famed Hippocratic Oath, containing an anti-abortion clause,
originated in a group "representing only a small segment of Greek opinion
and that it certainly was not accepted by all ancient physicians." 83 Nor can the
common law firmly support anti-abortion sentiment, because "it now
appear[s] doubtful that abortion was ever firmly established as a common-law
crime even with respect to the destruction of a quick fetus."8 4 These historical
doubts were then utilized to demonstrate that the asserted right to an abortion
is so "implicit in the concept of ordered liberty" as to be deemed
"fundamental. 8 5 The Court made these conclusions notwithstanding the fact
that at the time of the adoption of the Fourteenth Amendment Due Process
80. Id. at 137. Justice White also dissented in Michael H. v. Gerald D., but on a different
ground, id. at 157-63, and did not join Justice Brennan's opinion, which was joined by Justices
Marshall and Blackmun.
81. 410 U.S. 113 (1973).
82. Id. at 129.
83. Id. at 130-32.
84. Id. at 136.
85. Id. at 152.
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Clause there were "at least 36 laws enacted by state or territorial legislatures
limiting abortion," and 21 of those laws on the books in 1868 were in effect at
the time of the Court's 1973 decision.86
In contrast, when it sustained state criminalization of homosexual
sodomy, the Court could not remind us, as it had in Roe v. Wade, that the
practice was not generally considered a crime or even frowned upon in
ancient Greek and Roman times.87 The Court relied upon the common law,88
bolstered by the laws of the thirteen states at the time of ratification of the
Constitution, as well as the pattern of laws at the time of the adoption of the
Fourteenth Amendment. 89 This stands in contrast to the way the Court dealt
with the pattern of laws at the time of the adoption of the Fourteenth
Amendment when considering the validity of current state laws criminalizing
90
abortion.
Common law precedent was the fulcrum of conflicting decisions with
respect to terminating the life of a suffering person, sustaining a protected
liberty interest in blocking medical treatment, 91 and denying a liberty interest
92
for medical assistance to accomplish the result.
The Court resorted to the common law presumption of legitimacy as its
main support for denying the parent of a child born from an adulterous union
the right of filiation. After reviewing common law writings dating back to
1569, the plurality in a bench closely divided on the issue of due process
liberty concluded as follows:
We have found nothing in the older sources, nor in the older cases
addressing specifically the power of the natural father to assert
parental rights over a child born into a woman's existing marriage
with another man. Since it is [plaintiffs] burden to establish that such
a power... is so deeply embedded within our traditions as to be a

86. Id. at 174-77 (Rehnquist, J., dissenting).
87. Bowers v. Hardwick, 478 U.S. 186 (1986). Actually the historical record in that regard is
no clearer than it was with respect to abortion. Indeed, it may be less clear. See, e.g., J. BOSWELL.
CHRISTIANITY, SOCIAL TOLERANCE AND HOMOSEXUALITY 63-71 (1980); MATTHEW R. CHRIST,
THE LITIGIOUS ATHENIAN 23 (1998); DOUGLAS M. MACDOWELL, LAW CLASSICAL IN ATHENS 12526 (1978); O.F. ROBINSON, THE CRIMINAL LAW OF ANCIENT ROME 70-71 (1995). Chief Justice

Burger's concurrence in Bowers refers to Roman law, but the reference is to Christian dominated
times. Bowers, 478 U.S. at 214-15 (Berger, J., concurring).
88. Bowers, 478 U.S. at 192.
89. Id. at 192-93.
90. See supra notes 81-85 and accompanying text.
91. Cruzan v. Dir., Mo. Dept. of Health, 497 U.S. 261, 269-70 (1990).
92. Washington v. Glucksberg, 521 U.S. 702 (1997).
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fundamental right, the lack of evidence alone might defeat his case.93
This was supplemented, weakly, by a reference to an ALR annotation
citing the laws of eight of our states limiting standing to contest legitimacy in
a manner that would not include the plaintiff.94 Conversely, voluminous
testimony of the common law was completely ignored as one basis for
upholding a freedom to loiter with a gang on a public street. 95
Quite apart from the inherent arbitrariness of this artificial test, the Court,
without acknowledging the weakness of the test, recognized the need to relate
some holdings rejecting "protected" status to concrete health, safety, and
welfare concerns. In a recent assisted suicide case,96 the avowed standard for
rejecting the plea to be free of the state's prohibition was once again that
litany of phrases relating to history and tradition; 9v but the Court's opinion
actually centered upon the nexus between the restriction and the state's
interest in preservation of human life, protection of vulnerable groups, and
integrity and ethics of the medical profession.98 At various points the Court
remarked upon the relationship between the restriction and legitimate
government interests, stating that the interests are "unquestionably important
and legitimate" and the restriction "at least reasonably related to their
promotion and protection." 99 Thus, though correctly relying in large part on
the substantive need for the state's restriction, the Court nevertheless insisted
upon scouring history and tradition to determine whether the freedom at issue
should be included in a preferred class, an invitation it rejected. That brings
us to a basic question: Why did the Court feel the need to focus on a test it did
not rely on in its decision? One answer was clearly set out in the opinion. It
consisted of the concern that a whole gamut of new claims of freedom would
require the Court to closely analyze the bases of government restrictions being
attacked. Specifically, the Court pointed out that by distinguishing the
freedom sought-freedom to assist another in committing suicide-from the
family of recognized liberty interests, it could avoid the need for "complex
balancing of competing interests in every case. ' ' l°

93. Michael H. v. Gerald D., 491 U.S. 110, 125 (1989).
94. Id. at 125-26 (citing R.D. Hursh, Who May Dispute Presumption of Legitimacy of Child
Conceived or Born During Wedlock, 53 A.L.R.2d 572 (1957)).
95. City of Chicago v. Morales, 527 U.S. 41, 84-85 (1999); id at 101-06 (Thomas, J.,
dissenting).
96. Washington v. Glucksberg, 521 U.S. 702 (1997).
97. See id at 721.
98. See id at 729-32.
99. See id. at 735.
100. See id. at 722.
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What the Court meant by "complex" balancing is not clear. Most
probably the Court was referring to the approach utilized in Justice Souter's
concurring opinion that crafted a new preferred liberty interest-in the face of a
lack of historical and traditional acceptance-to be weighed against the state's
rationale for impingement.10 For Justice Souter, the creation of this new
preferred freedom was needed to justify close analysis (i.e., a form of
scrutiny) of the state's rationale for the restriction.102 Once established, the
process of balancing would be in order. Balancing entails weighing the
recognized value of the liberty interest against demonstrably acceptable police
power needs and culling the arbitrary aspects of the restriction by paring it
down to those shown to pose a danger to the state's legitimate interests., 03
Note though that the core of what the Court criticized in Justice Souter's
approach was his adherence to Justice Harlan's methodology of testing the
restriction on the basis of whether it set up "arbitrary impositions" or
"purposeless restraints" on liberty. 0 4 And that is quite similar to what the
majority actually looked at in judging the restraint.
When viewed in the light of analyses of the state's rationale for the
restriction, there is no real substantive difference between the Court's opinion
and Justice Souter's opinion. Indeed, the Court did not simply defer to
legislative judgment-as it would in the case of a liberty interest that was not
"specially protected"-and require the claimant to show there was no rational
basis for the restriction. The opinion specifically stated that the state's
interests were "unquestionably important and legitimate," and the restriction
0 5
"is at least reasonably related to their promotion and protection."'
What, then, is the rationale for requiring a demonstration that the freedom
has some sort of pedigree? Justice Souter had to cobble together his new
preferred liberty interest by building upon three factors derived from analogy
to other societal developments, a process that smacks of rationalization to
justify predilection.' 0 6 Although the Court refused to give special recognition
101. Compare Glucksberg, 521 U.S. at 721-22 (referring to Justice Souter's approach), with id.
at 767 n.9 (Souter, J.,concurring), and id at 782 (Souter, J., concurring) (stating that "[i]n my
judgment the importance of the individual interest here [is] within that class of 'certain interests'
demanding careful scrutiny of the State's contrary claim").
102. See id at 781-82.
103. This process of "balancing" when protected liberty interests are at issue differs from
scrutiny in the scope of the restriction on liberty to be permitted. When scrutiny is applied in the
balancing process, justification for the restriction is subject to minute examination.
104. See id. at 721.
105. Id. at 735.
106. See id. at 773-82. Justice Souter was reluctant to depart from Justice Harlan's
precondition that before the Court could be obligated to determine whether a restriction on liberty
was justified by legitimate state concerns, it would have to qualify as an interest "in liberty
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to the freedom at issue, it analyzed the basic issue the same way Justice
Souter did. The Court's rationale focused on avoiding the "complex
balancing of competing interests in every case."' 10 7 If, however, by "complex
balancing" the Court means the sort of balancing it utilizes for judging such
matters as indecent sexual telecommunications,' 0 8 commercialized nude

public dancing,'09 or pandering pornographic computer images of children o_

that is, limiting the restriction to measures that serve the government's
demonstrated legitimate interest''-surely claims to other freedoms are
entitled to as much effort on the part of the Court as these.
It is important to add at this point that balancing, as it relates to the
conflicting interests involved in any claim against a restriction on liberty,
enables the Court to utilize predilections in determining the relative values of
the competing interests. Without diverging into balancing theory, balancing is
important to this Article because both sides of the equation stem from judicial
predilections as to the value of disparate interests; namely, a "constitutionally
protected liberty interest" versus a "legitimate state interest." Take for
example the abortion decisions. In Roe v. Wade the Court recognized for the
first time a constitutionally protected right to an abortion of a fetus prior to
viability." 2 This side of the equation was based on a newly discovered aspect
of the liberty of privacy. On the other side of the equation, the Court
postulated "an important and legitimate interest in protecting the potentiality
of human life" prior to viability of the fetus without any explanation of why
that should be so. 1' 3 But no weight at all was accorded to that state interest at
that time. Years later, when a change in the composition of the bench created
a realistic expectation that Roe v. Wade would be overruled, some
modification of the strict limitation on state interest in protecting the
sufficiently important to be judged 'fundamental.'" Id. at 766 (Souter, J., concurring).
107. Id. at 722.
108. See United States v. Playboy Entm't Group, Inc., 529 U.S. 803 (2000) (finding
government's interest in assuring that indecent speech cannot be delivered into the home when
children could watch it without parental consent insufficient to justify scope of restriction).
109. See, e.g., City of Erie v. Pap's A.M., 529 U.S. 277, 301 (2000) (balancing a restriction on
public nudity against dancers clad in g-strings).
110. Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002) (holding law aimed at protection
of children from exposure to commercially distributed virtual images of child pornography overly
broad).
I 1. See, e.g., id. (holding that actual child pornography may be banned, but virtual child
pornography may not); Pap's A.M, 529 U.S. at 301 (2000) (allowing government restriction of
totally nude dancing); Playboy Entm't Group, 529 U.S. 803 (holding restriction on certain cable
channels violates First Amendment free speech absent government showing that method is leastrestrictive means).
112. 410 U.S. 113 (1973).
113. Id.at 162-63.
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potentiality of human life was in order. Some weight was accorded to that
state interest, giving the state a weak right to interfere to the extent of not
creating "an undue burden"' 14 on the right, a standard characterized by the
four-Justice dissent as "created largely out of whole cloth."' 15 Putting aside
the problem of morality, which is an issue for the individual's conscience, a
close analysis of the legitimate demonstrable needs of the state's police power
in relation to abortion appears to be where the Court currently stands in all
aspects, save the prohibition on abortion at the stage of viability.
B. Reinterpretingthe Bill of Rights

1. Lack of Direct Correlation with Due Process
When the claimed liberty interest appeals to the Court's predilections, but
history and tradition uphold the governmental restriction, the Court may rely
on a specific provision of the Bill of Rights. Thus, when the Court can
identify a relation between the claim and a specific provision of the Bill of
Rights, the Court expands the historical interpretation of that provision to
elevate the claimed liberty interest to the rank of a preferred right by applying
the new interpretation of the provision as due process. Use of this method
both permits the Court to substitute symbolism for a true evaluation of the
value of government's restriction upon the liberty interest claimed, and, more
pointedly, permits the Court to redefine the symbol as occasions arise, so that
the meaning 116
of the Bill of Rights provision changes with the predilections of
the majority.
The Bill of Rights was added to the Constitution as a restraint solely on
the federal government, and it remains so to this day.1 17 Significantly, prior to
1968, 18 the Court never articulated a coherent theory as to why a particular
freedom, specified in the Bill of Rights as a restraint upon federal domestic
sovereignty, should furnish acceptable guidance for defining due process

114. Planned Parenthood v. Casey, 505 U.S. 833, 871-76 (1992).
115. Id. at 964.
116. From a logical standpoint, such methodology is directly opposed to the history-andtradition approach. This Article is not, however, about to enter the battle of whether specific
constitutional issues should be interpreted in accordance with the framers' understanding, or whether
the Court may look outside the written clauses for constitutional guidance. Those interpretive issues
might be relevant to matters of operations of the federal executive or of Congress and to federalism;
but, as shall be demonstrated if such is needed, those concerns have long since lost any direct
bearing, if such they ever had, upon either substantive or procedural due process. The point of this
part of the Article is to outline the fallacy in use of the Bill of Rights as a shibboleth.
117. See Barron v. Mayor of Balt., 32 U.S. (7 Pet.) 243 (1833).
118. See Duncan v. Louisiana, 391 U.S. 145, 148-50 (1968).

2003]

REDISCOVERING A COHERENTRATIONALE

under the Fourteenth Amendment." 9 This absence of theory is not
inconsistent with prior understanding because, as the Court on at least two
earlier occasions opined, if the first Congress that framed the Amendments
had intended due process to include the specific guarantees in the Bill of
Rights, there would have been no reason to enumerate the others.' 20 Indeed,
the Court has held that three of the Amendments do not bind the states
through the Fourteenth Amendment Due Process Clause,' 2' and two others
have never been ruled upon as due process concerns. 22 The only time the
Court ever came close to correlating due process with the Bill of Rights as a
whole was in the "penumbras, formed by specific emanations from those
guarantees that help give them life and substance"'' 23 set forth in Justice
Douglas's opinion for the Court establishing a "zone of privacy."1 24 That
broad generality opened the road leading to similar reasoning in Roe v.
Wade. 12 5 Accordingly, whether the Bill of Rights binds only the federal
government or is applicable to the states through the Fourteenth Amendment
Due Process Clause, the Court never equated the Bill of Rights with due
process prior to the 1960s. The inquiry always was whether the governmental
restriction expressed in the particular provision was a precept "rooted in the
traditions and conscience of our people" or "implicit in the concept of ordered
liberty."'' 26 As late as 1949, the Court stated: "The notion that the 'due
process of law' guaranteed by the Fourteenth Amendment is shorthand for the
first eight amendments of the Constitution and thereby incorporates them has
been rejected by this Court again and again, after impressive
consideration."' 27 In 1968, casting aside the rationale that had been utilized to
119. See Adamson v. California, 332 U.S. 46, 62-68 (1947) (Frankfurter, J., concurring).
120. Hurtado v. California, 110 U.S. 516, 534-35 (1884). A similar observation regarding
substantive due process was expressed in Davidson v. New Orleans, 96 U.S. 97, 104-05 (1877).
Davidson was overruled, in effect, by the subsequent holding in Chicago Burlington & Quincy
RailroadCo. v. City of Chicago, 166 U.S. 226, 233 (1897), in which the Court held that the principle
of the Takings Clause of the Fifth Amendment was to be read into the Due Process Clause of the
Fourteenth Amendment.
121. Minneapolis & St. Louis R.R. v. Bombolis 241 U.S. 211 (1916) (discussing Seventh
Amendment right to jury trial in civil cases); Presser v. Illinois, 116 U.S. 252 (1886) (discussing
Second Amendment right to bear arms); Hurtado v. California, 110 U.S. 516 (1884) (discussing Fifth
Amendment right to a grand jury indictment).
122. The Eighth Amendment prohibition on excessive bail and excessive fines has never been
addressed as a due process concern. See Browning Ferris Indus. v. Kelko Disposal, Inc., 492 U.S.
257, 262, 276 n.2 (1989). Likewise, the Third Amendment restriction on quartering soldiers in
someone's home has not been addressed as a due process concern.
123. Griswold v. Connecticut, 381 U.S. 479, 484-85 (1965).
124. Id.
125. 410 U.S. 113, 129, 152 (1973).
126. See supra notes 33-34 and accompanying text.
127. Wolfv. Colorado, 338 U.S. 25, 26 (1949) (citations omitted).
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reject Bill of Rights provisions as standards for procedural due process, the
Court explained that the basic due process inquiry is not limited to whether a
civilized system requires the protection at issue. Rather, the inquiry is
whether the protection is necessary for an Anglo-American regime of ordered
liberty, which the Court, sua sponte, determined equated to the Bill of Rights.
Accordingly, from then on claims related to one of the Bill of Rights'
provisions were deemed necessary for an "Anglo-American regime of ordered
liberty" and were to be incorporated as due process. 128 Tellingly, this opened
the door for the Court to embark upon a new course of invalidating longutilized substantive and procedural practices of both the federal and state
governments. The unanswered question, of course, was where do these
standards of Anglo-American ordered liberty come from? Certainly not from
standards that had customarily been utilized by many states prior to that time.
The point here is simple. Whether one agrees with Justice Scalia that "no
procedure firmly rooted in the practices of our people can be so
'fundamentally unfair' as to deny due process of law"' 2 9-in which case
present-day holdings overturning prior state practices carried on from the
founding of the nation are without foundation-or with Justice O'Connor, that
when we lose "confidence that the procedures employed to deprive persons of
life, liberty, and property are capable of producing fair and reasonable results.
30 there is no substantive difference between the
... a change must be made,"'
test the Court now applies to determine whether a liberty claim is justified by
undifferentiated due process or by a specific category within the concept of a
provision of the Bill of Rights. Stated simply, if a claimed liberty interest
appeals to the majority's predilection, and the opinion cannot be supported by
a revisionist look at the nation's history and tradition-in other words, the
conscience of our people or an ordered concept of liberty-the Court will
construct a link to a related concept in the Bill of Rights. Neither test has a
firm foundation, and both circumvent the difficult task of analyzing the
societal need for the restriction.
The rationale behind this circumvention is the hangover from the Lochner
era, 13 1 which the Court believes requires it to state in atonement a reluctance
to ",expand the concept of substantive due process because guideposts for
responsible decision making in this unchartered area are scarce and openended'

128.
129.
130.
131.

...

.

lest the liberty protected by the Due Process Clause be subtly

Duncan v. Louisiana, 391 U.S. 145, 150 n.14 (1968).
Pac. Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 38 (1999) (Scalia, J., concurring).
Id. at 63 (O'Connor, J., dissenting).
See infra Part IV, notes 281-89 and accompanying text.
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transformed into the policy preferences of the Members of this Court.' 32
However, that is exactly what the Court does by postulating the Bill of Rights
as a shield. The Court simply utilizes predilections to determine whether the
claimed individual interest is within the scope of a Bill of Rights provision
and then applies mechanical formulae (i.e., scrutiny) to gauge the validity of
government restrictions assertedly imposed for the health, safety, and
economic well-being of the community. But, as pointed out in Part IV, it was
only a specific issue-blindness to the nexus between untrammeled exercise of
liberty of contract and harm to basic community needs-and not the method of
analysis that caused the Court to turn from the Lochner era. In other words,
the Court did not have a revulsion to the use of the substantial relation test
that had governed substantive due process to that time.
2. Specific Examples
By far the most egregious examples of redefining the provisions of the
Bill of Rights to justify individual predilections of the justices, while at the
same time contradicting the history and tradition of this nation, are in the
realm of the First Amendment speech and religion clauses. That will be
covered shortly. To begin with, consider issues that are somewhat less
stridently controversial. Take, for example, the redefinitions of the concept of
unreasonable search and seizure in the Fourth Amendment and jury trials
under the Sixth Amendment illustrated herein.
a. The Fourth Amendment

Prior to 1967 the term "unreasonable" in the Fourth Amendment
prohibition of "unreasonable searches and seizures" had been understood to
mean simply an intrusion "without probable cause" based upon a founded
belief that a crime has been committed. 33 Moreover, notwithstanding such
justification, a search or seizure nevertheless was deemed unreasonable if the
object was to obtain lawfully possessed material strictly for evidence at a trial
on the issue of guilt.' 34 The concept in this latter regard was that a search for,
or seizure of, mere evidence, as opposed to stolen goods, instrumentalities, or
contraband, was unreasonable because use of evidence lawfully possessed by
the accused for incrimination violated the Fifth Amendment privilege against

132. Washington v. Glucksberg, 521 U.S. 702, 720 (1997) (quoting Collins v. City of Harker
Heights, 503 U.S. 115, 125 (1992)).
133. Locke v. United States, II U.S. (7 Cranch) 339, 348 (1813); accord Carroll v. United
States, 267 U.S. 132, 162 (1925).
134. Gouled v. United States, 255 U.S. 298, 309 (1921); Boyd v. United States, 116 U.S. 616
(1886).
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self-incrimination. 135
In 1967 the Supreme Court embarked upon a wholesale rewrite of the
First, the Court reinvented the
meaning of the Fourth Amendment.
Amendment's search warrant requirement, holding that municipal officers
could be barred from routine health and safety inspections of private property
unless each inspection was authorized by a search warrant.136 Up to that time,
a search warrant was required when officers were seeking to enter a home or
other structure based upon probable cause to believe the instruments or fruits
of criminal activity or contraband could be found therein. The new expansion
of the application of the Fourth Amendment Warrant Clause countermanded
municipal authority dating back to colonial days with a virtually unbroken
pedigree of Court approval for over one hundred and fifty years,' 37 not to
mention a precedent decided a scant eight years earlier. 38 The Court
perceived a need to provide privacy protection in cases in which the
government had no founded belief that a crime was being, or had been,
committed and was not invading to search for evidence that might lead to
Perhaps that was a laudable purpose from the
criminal prosecution.
standpoint of civil liberty, as the Court explained, 139 but subsequent events
have revealed the error in restructuring the Fourth Amendment Warrant
Clause to apply to a situation it never was intended to cover. For one thing,
basic impracticality soon forced the Court to recognize that the ersatz
municipal warrant it had created by twisting the Fourth Amendment Warrant
Clause was not the warrant required by that Clause at all, 140 just as Justice
Clark had pointed out in dissenting to the new interpretation of the warrant
clause. 14 1 Moreover, the expansion of the warrant clause to cover a general
notion of privacy, divorced from the basic concept of invasion of a structure
135. Id.
136. Camara v. Mun. Court, 387 U.S. 523 (1967).
137. Id. at 547-48 (Clark, J., dissenting).
138. Frank v. Maryland, 359 U.S. 360 (1959).
139. The Court remarked: "It is surely anomalous to say that the individual and his private
property are fully protected by the Fourth Amendment only when the individual is suspected of
criminal behavior." Camara,387 U.S. at 530.
140. See Griffin v. Wisconsin, 483 U.S. 868, 877-78 (1987).
141. Camara,387 U.S. at 547 (Clark, J. dissenting). Justice Clark noted:
It prostitutes the command of the Fourth Amendment that "no Warrants shall issue, but
upon probable cause" and sets up in the health and safety codes area inspection a
newfangled "warrant" system that is entirely foreign to Fourth Amendment standards. It is
regrettable that the Court wipes out such a long and widely accepted practice and creates in
its place such enormous confusion in all of our towns and metropolitan cities in one fell
swoop.
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(i.e., a "protected area"),142 led to the creation of myriad exceptions to meet
reasonable law enforcement needs so that today the "warrant requirement" is
"so riddled with exceptions that it [is] basically unrecognizable."' 143 Indeed,
some of the fine points of distinction in construing the "exceptions" are so
narrow that they lack any relationship to reasonableness. For example,
consider a case in which officers made a concededly lawful yet warrantless
entry of an apartment in an exigent situation to investigate a gunshot through
the floor that injured a tenant in the apartment below. 144 While there, an
officer noticed facts raising reasonable suspicion that certain stereo equipment
was stolen and turned it around or upside down to read the serial number.
Confirmation of the serial number led to arrest. Suppressing the evidence
seized as a result, a divided court held the officer made a warrantless
search. 45 The four opinions in the case wrangled over an "exception" called
the "plain view doctrine." The majority held that the officer could have done
what he did without a warrant if he had sufficient suspicion to constitute
probable cause, but moving the equipment on only reasonable suspicion was
an unconstitutional, warrantless search. Concededly, the officer's action was
rude, but was it unreasonable, considering his duty to investigate? Justice
Powell's three-justice dissent asked what the officer should have done in these
circumstances. Since the officer had no probable cause, he could not get a
warrant and had no basis for removing the equipment from the apartment. 146
Separately, Justice O'Connor, dissenting, suggested that what occurred was a
"cursory inspection" that was not a "full-blown search.' 47 Justice White,
concurring with the majority, wrote separately to point out that the facts did
not involve one of the unresolved "prongs" of the exception., 48 The majority
was concerned that validation of the officer's action would "cut the 'plain
' 49
view' doctrine loose from its theoretical and practical moorings.'
Pointedly, during the wrangling over hypertechnical construction of this
exception, the concept of reasonableness was swallowed and lost.
To rationalize the new warrant requirement, the Court had to redefine
probable cause, because the warrant would be required irrespective of whether
142. See Katz v. United States, 389 U.S. 347, 349-50 (1967) (stating that the Fourth
Amendment is not necessarily correctly addressed by considering only constitutionally protected
areas).
143. California v. Acevedo, 500 U.S. 565, 581-83 (1991) (Scalia, J., concurring) (citing a 1985
study counting at that time twenty exceptions).
144. Arizona v. Hicks, 480 U.S. 321 (1987).
145. Id.
146. Id.at 332 (Powell, J., dissenting).
147. Id.at 333, 335 (O'Connor, J., dissenting).
148. Id. at 329, 330 (white, J., concurring).
149. Id.at 327.
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there was reason to believe stolen goods, instrumentalities of a crime, or
contraband would be found. This was accomplished in two steps. First, the
Court redefined the meaning of "unreasonable" in the Fourth Amendment by
injecting a balancing concept, opining that "[u]nfortunately, there can be no
ready test for determining reasonableness other than by balancing the need to
search against the invasion which the search entails." 1 50 The Court then
utilized this new definition to reinterpret the age-old meaning of "probable
cause" by substituting "reasonable legislative or administrative standards" for
concrete information, furnishing the belief that stolen goods, instrumentalities,
or contraband would be found.' 5 ' Thus, the Court rejected the wisdom of
eight years earlier, when it had suggested that "to vary the probable cause test
from the standard applied in criminal cases would be to authorize a 'synthetic
search warrant' and thereby to lessen the overall protection of the Fourth
Amendment."' 52 But that is exactly what subsequent events show has
happened. Thus, in less than two decades, the Court, still clinging to the
expanded interpretation of the Fourth Amendment, found it necessary to
create a blanket exception to both the warrant and probable cause
requirements when applying the Fourth Amendment. This became known as
the doctrine of "special needs beyond the normal needs for law
enforcement.' 53 To reconcile that doctrine with the Fourth Amendment, the
court had to concede that the warrant it referred to in the 1967 Camara case
was not the warrant specified in the Fourth Amendment. 54 The result of this
progression is that intrusions, that would perhaps have revolted common law
understandings, are now sanctified under the guise of the Fourth Amendment
pursuant to the new definition of reasonableness. This sanctification gives
administrators constitutional backing for incursions they would not otherwise
have had temerity to institute. Consider, for example, authorization for
random and suspicionless urinalysis test programs for high school children,

150. Camara v. Mun. Court, 387 U.S. 523, 536-37 (1967).
151. Id.at 538. The Court stated:
Having concluded that the area inspection is a "reasonable" search of private property
within the meaning of the Fourth Amendment, it is obvious that "probable cause" to issue a
warrant must exist if reasonable legislative or administrative standards for conducting an
area inspection are satisfied with respect to a particular dwelling.

Id.
152. Id at 538-39 (quoting Frank v. Maryland, 359 U.S. 360, 373 (1959)).
153. See, e.g., Vemonia Sch. Dist. 47J v. Acton, 515 U.S. 646, 653 (1995); Skinner v. Ry.
Labor Executives, 489 U.S. 602; 619 (1989); O'Connor v. Ortega, 480 U.S. 709, 725 (1987); New
York v. Burger, 482 U.S. 691, 702 (1987); Griffin v. Wisconsin, 483 U.S. 868, 873 (1987); New
Jersey v. T.L.O., 469 U.S. 325 (1985).
154. See supra note 139 and accompanying text.
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which include all students engaged in competitive extra-curricular activities.
In the latest application of this new doctrine, the Court upheld such tests as
justified by the Fourth Amendment through application of its "balancing"
test. 155 One might well ask the Court how it came to remove Fourth
Amendment philosophy so far from the common law, which it still recognized
in 1968. "No right is held more sacred or is more carefully guarded, by the
common law, than the right of every individual to the possession and control
interference of others unless by
of his own person, free from all restraint or
156
clear and unquestionable authority of law."'
This new balancing approach also, perhaps inadvertently, encouraged
other inroads on civil liberty. Having scrapped historical understanding of
reasonableness and probable cause, the Court was free to exercise its
of a civil
predilections by utilizing its balancing tool in evaluating both 1sides
57 or privacy 158
security
physical
personal,
with
liberties equation-interference
versus crime control-in contexts not previously known. Reconstituting the
concept of liberty by balancing the Court's reconstructed view of physical
security and privacy against the Court's evaluation of new claims of societal
need led to a whole new world. No longer would the citizen's security from
official interference be safeguarded by the standard of whether official action
was limited to an arrest based upon probable cause. Now an individual could
be accosted on the street and have his or her clothing pawed over on the basis
of an articulable suspicion that the person might be about to commit a
robbery, 59 an example of governmental authority unheard of at common law,
at the adoption of the Fourth Amendment, or at all prior to 1968.160 While the
police work here might well make sense irrespective of the Fourth
Amendment, expansion of that amendment by its application in a novel
context led to the granting of constitutional status encouraging further inroads.
For example, there is the more recent case of a young man on the street
who was seized solely because he ran upon seeing the police.' 6 1 Consider the
distinction between the common law duty of an officer to make an inquiry and
the justiciability of the police giving chase and forcibly stopping the
individual without a scintilla of evidence that the person was about to commit
a crime. This situation is now considered under the rubric of Fourth
155. Bd. of Educ. of Indep. Sch. Dist. v. Earls, 536 U.S. 822 (2002).
156. Terry v. Ohio, 392 U.S. 1, 9 (1968) (quoting Union Pac. Ry. v. Botsford, 141 U.S. 250,
251 (1891)).
157. Id. at 1.
158. Katz v. United States, 389 U.S. 347 (1967).
159. See Terry v. Ohio, 392 U.S. 1 (1968).
concurring).
160. Minnesota v. Dickerson, 508 U.S. 366, 379-83 (1993) (Scalia, J.,
161. Illinois v. Wardlow, 528 U.S. 119 (2000).
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Amendment seizure. 162 According to the Court's current reformulated test of
unreasonableness-balancing the need against the invasion-the seizure is valid
because the individual was in a high crime area. Consequently, the officers
had cause "to stop the fugitive and investigate further."' 63 The justification
here was Terry v. Ohio,164 but the facts are not even vaguely similar. What
crime did the officers suspect? What information did they expect to get upon
inquiry? Did they believe that the "fugitive" did not reside in the community
and consequently wonder whether he was there to commit a crime?
Moreover, even if they knew he did not reside in the community, there still
was insufficient evidence to create a reasonable belief that he was there for an
evil purpose. Moreover, if he was about to commit a crime, he certainly
indicated that he abandoned that intention by running. Nor were the officers
pursuing on the basis of reason to believe a crime had been committed.
Indeed, did they expect the "fugitive" to say upon seizure: "You got me, I
came here to sell drugs and the stash is in my pocket?" Consider too the
crowning factor-the fugitive was in a high crime area. Quite apart from the
lack of ascertainable criteria for distinguishing a "high crime area" from other
run-down, impoverished neighborhoods, two appellate courts in that state,
where presumably the courts would have closer knowledge of the area,
sharply disagreed about whether the incident occurred in a "high crime
area." 65 Proof that this lends the approbation of constitutional status to that
sort of invasion lies in the Court's decision to reverse the holding of the
state's highest court that had held the seizure unlawful even after holding that
it did occur in a high crime neighborhood. 66 That final67outcome will now be
utilized to encourage widespread use of this procedure. 1
Another incursion given credence under the Fourth Amendment was
sanctioning of armed police officers entering a bus at a rest stop and selecting
a passenger at random to question. 68 This procedure involved one officer
standing over the seat of a passenger, while others were stationed at strategic
places-perhaps in case the "fugitive" decided to flee-exhibiting a badge and
requesting authority to search the passenger's luggage, without so much as
advising the passenger of the right to decline the invitation. 169 Without
162.
163.
164.
165.
166.
167.
Wardlow.
168.
169.

Id
Id. at 125 (emphasis added).
392 U.S. 1 (1968).
Wardlow, 528 U.S. at 122.
Id.
State courts had been in disagreement as to the validity of such a procedure prior to
See id. at 123 n. 1.
United States v. Drayton, 536 U.S. 194, 194 (2002).

Id.
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debating whether this type of procedure would have been valid under
common law, 170 upholding this search when a citizen is intimidated by the
badge-presumably the citizen would not consent to a fellow passenger's
request to search-under the aegis of the Fourth Amendment will encourage
widespread development fortified by the argument that this type of search is
constitutional.
The extension of the Fourth Amendment to the use of force in making an
arrest can cause strange distinctions. When the Court first considered use of
force in arrests, it applied detailed analysis to conclude that the common law
rule permitting the practice had been undermined by several factors.
Although referring to Fourth Amendment reasonableness and balancing, the
Court did not expressly rely upon that Amendment to conclude that the harm
from failing to apprehend a fleeing felon suspect when there was no indication
the suspect had caused or would cause physical danger was outweighed by the
suspect's fundamental interest in his life.17 ' But close reading of the Court's
opinion in this matter reveals that the Court actually held that the shooting of
the suspect in the circumstances of that case was arbitrary. The references to
the Fourth Amendment were based upon the Court's need to find something
other than substantive due process to disguise its rationale. Though it may
well be that police use of deadly force to apprehend a fleeing burglary suspect
who posed no immediate threat offends sensibilities, and perhaps offends
general notions of whether such action constitutes an arbitrary deprivation of
life in relation to the need for community safety, the Court did not consider
these sensibilities and notions to justify the constitutional innovation. The
Court balanced the need against the degree of invasion-a concept borrowed
from the Fourth Amendment-to justify its decision.172 The point here is that
since the Court was sweeping away a "venerable common law rule.., a
longstanding police practice that predates the Fourth Amendment and
' 73
continue[d] to receive the approval of nearly half of the state legislatures,'
it showed its reluctance to rely upon substantive due process by leaning upon
implied reformulation of a Bill of Rights provision to legitimize its
predilection. Indeed, four years later the Court "made explicit what was
implicit,' ' 174 announcing:

170. See, e.g., People v. McIntosh, 755 N.E.2d 329 (N.Y. 2001) (holding police need credible
reason for entering bus and requesting passengers to submit to search of their person and luggage in
hope of discovering drugs).
171. Tennessee v. Garner, 471 U.S. 1 (1985).
172. Id. at 7-8.
173. Id. at 23 (O'Connor, J., dissenting).
174. Graham v. Connor, 490 U.S. 386, 395 (1989).
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All claims that law enforcement officers have used excessive forcedeadly or not-in the course of an arrest, investigatory stop, or other
"seizure" of a free citizen should be analyzed under the Fourth
Amendment and its "reasonableness" standard, rather than under a
"substantive due process" approach. Because the Fourth Amendment
provides an explicit textual source of constitutional protection against
this sort of physically intrusive governmental conduct, that
Amendment, not the more generalized notion of "substantive
due
75
process," must be the guide for analyzing these claims.
Note that in terming the Fourth Amendment an explicit textual source, the
Court was referring only to the Amendment as redefined and reshaped by the
Court during the previous eighteen or so years for use as a shibboleth to avoid
substantive due process. Revealingly, three justices, noting that there had
been no basis for concluding that Tennessee v. Garner had decided prearrest
excessive force situations were to be analyzed under the Fourth Amendment,
76
argued that substantive due process would serve as well in such cases. 1
Consider now two cases of fleeing suspects who pose no physical danger
to the police in pursuit. In one case the suspect is killed by crashing into a
roadblock deliberately set in such a way as to cause injury if the suspect fails
to stop voluntarily; 177 in the other, the suspect meets his death in an accident
while fleeing from an officer pursuing in a manner evincing reckless disregard
and deliberate indifference for the life of the suspect.178 In the first case the
Court found a constitutional violation, and the Court failed to find a
constitutional violation in the second. 79 Both deaths were caused by
application of concededly unacceptable uses of governmental authority, but
the Court pinned the constitutional distinction upon a definitional aspect it had
appended to the concept of "seizure."' 80 That distinction rested upon the
doctrine that a person has not been "seized" under the Fourth Amendment
unless the instrumentality that effected termination of movement was
intentionally applied for that purpose.' 8 ' True, in the latter case, the

175. Id.
176. Id.at 399-400 (Blackmun, J., concurring).
177. Brower v. County of Lnyo, 489 U.S. 593 (1989).
178. County of Sacramento v. Lewis, 523 U.S. 833, 838 (1998).
179. In Brower, the Court held that police success in stopping Brower was "enough to
constitute a seizure within the meaning of the Fourth Amendment." Brower, 489 U.S. at 599. In
Lewis, the Court declined to apply the Fourth Amendment and ruled that there was no "seizure"
because the suspect was not stopped "through means intentionally applied." Lewis, 523 U.S. at 84344.
180. See supra note 177.
181. Lewis, 523 U.S. at 844.
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instrumentality that actually terminated the suspect's flight was not directly
applied by the officer (i.e., an accident resulting from the chase), but in both
cases the Court agreed that the cause had been abusive, official conduct. The
difference between these two cases does not hinge upon any real substantive
distinction; in both cases officers had to act quickly and instinctively, and in
both cases the suspects, fleeing from what they knew was lawful authority,
were killed. The Court denied recovery in the latter case because the facts did
not fit the narrow definition of a Fourth Amendment seizure and were
insufficient to amount to action so arbitrary that it "shock[ed] the conscience,"
the substantive due process test utilized in the latter part of the 1950s before
the Court commenced utilizing the Bill of Rights approach. 82 Perhaps both
cases "shock the conscience," or perhaps there is a genuine substantive
difference between the two situations, but clearly the artificial distinction the
Court postulated did not distinguish between intentional and unreasonable
conduct of two governmental officers that resulted in the loss of life.
The revised application of the Fourth Amendment has also resulted in
strange distinctions of privacy. While an officer, suspicious that a person is
about to commit a crime but without any proof thereof, may seize the person
and closely feel his or her outer garments to detect whether there is a
weapon,' 83 modem methods of law enforcement cannot be utilized to confirm
reasonable suspicion that poisonous contraband is being manufactured on a
commercial scale within a home, even though the device employed refrains
from entering the home, piercing the outer walls, or seeing within the
premises. 184 Prior to 1967, so long as there was no entry or interference in
any way, surveillance would not have been condemned under the Fourth
Amendment. 185 But in that watershed year of reconstructing the Fourth
Amendment, 86 the Court replaced the historic criterion with a constitutional
concept of an ad hoc balancing determination of an unreasonable invasion of
privacy, 8 7 thereby restricting an eminently reasonable use of law enforcement
equipment. Although there may well be circumstances in which modem
science has made available devices that can enable the police to gather
182. See, e.g., Rochin v. California, 342 U.S. 165, 172, 174 (1952) (overturning conviction
based on evidence obtained by involuntary stomach pumping).
183. See supra note 156 and accompanying text.
184. Kyllo v. United States, 533 U.S. 27 (2001).
185. See, e.g., Olmstead v. United States, 277 U.S. 438 (1928).
186. The Court decided Camara in 1967 and announced the conversion from invasion of
property to privacy in Katz v. United States, 389 U.S. 347 (1967). The Court also handed down
another innovation regarding the right to seize materials lawfully possessed, thereby impinging upon
the Fifth Amendment privilege against self incrimination. Warden v. Hayden, 387 U.S. 294 (1967).
See infra note 189 and accompanying text.
187. Kyllo, 533 U.S. at 31-33 (tracing the conversion brought on by the Katz opinion).
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information through the functional equivalent of physical entry into the home,
such was not the case in Kyllo, and this illustrates the fallacy of relying upon
some formula or equation,"' rather than evaluating whether the actions of the
police were unreasonable.
Another unsettling result of the redefinition of Fourth Amendment
unreasonableness in a 1967 decision 89 led to the scrapping of the
underpinning aspect of unreasonableness based upon the Fifth Amendment
privilege against self-incrimination. Until that time it had been firmly
established that seizing lawfully possessed personalty for use as evidence
against the possessor at a criminal trial was unreasonable because it was a
way of obtaining evidence from the suspect in violation of the privilege
against self incrimination, a bedrock aspect of the Fifth Amendment. 90
Utilizing the new doctrine that the Fourth Amendment protects privacy, rather
than property, the Court chopped away the first leg of the Fifth Amendment
argument, sweeping aside the historical understanding of the privacy value in
property. 19' Although that decision reserved the question of whether the
privilege would be violated, and the Court for some years thereafter
acknowledged that the Government could not compel production of private
books and papers, 192 the Court continued to virtually obliterate the protection,
observing that its more recent precedents had eroded this protection, and what
had been established as a bedrock principle of English liberty was93
characterized as having "long been a rule searching for a rationale."'
Thereafter, the Court apparently buried the ancient precedent. 94 These
developments were unaccompanied by any direct analysis of the nexus among

188. Id. at 34. The Kyllo Court employed the test from Katz-"whether the individual has an
expectation of privacy that society is prepared to recognize as reasonable"-which left the Court free
to express its balancing predilections as to both sides of the equation. Id. Moreover, even the
majority opinion in Kyllo acknowledges it is in many instances "difficult to refine." Id.
189. Camara v. Mun. Court, 387 U.S. 523 (1967).
190. See Gouled v. United States, 255 U.S. 298, 309-11 (1921); Boyd v. United States, 116
U.S. 616 (1886); see also supra note 130 and accompanying text. In Boyd, a unanimous decision,
the Court stated that the two amendments "throw great light on each other... [and] we have been
unable to perceive that the seizure of a man's private books and papers to be used in evidence against
him is substantially different from compelling him to be a witness against himself." Boyd, 116 U.S.
at 633.
191. Warden, Md. Penitentiary v. Hayden, 387 U.S. 294, 301-02 (1967) (stating that the Fourth
Amendment right to be secure in personal effects does not include "the use to which any of those
things are applied" and that "[p]rivacy is disturbed no more by a search directed to a purely
evidentiary object than it is by a search directed to an instrumentality, fruit or contraband").
192. See United States v. Dionisio, 410 U.S. 1, 11 (1973).
193. Fisher v. United States, 425 U.S. 391, 409 (1976).
194. United States v. Doe, 465 U.S. 605, 611 (1984); Andresen v. Maryland, 427 U.S. 463
(1976).
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thoughts committed to writing by a suspect, his or her privacy, and the
privilege. Although the Court has not as yet had a case in which a personal
diary has been seized on a search warrant, the basic protection may well have
evaporated-"may" because the Court might yet recognize some need for a
limit and again either redefine
the Fourth and Fifth Amendments or utilize a
95
due process principle.
b. The Sixth Amendment Right to an ImpartialJury
A particularly apt example of redefinition in the face of unbroken history
was the Court's reinterpretation of the criminal jury trial provision of the
Sixth Amendment. It was not until 1968 that the Court applied this provision
of the Sixth Amendment to the states through its doctrine of incorporation by
reference. 96 The next step in the incorporation doctrine required states to
conform to a federal standard regarding the meaning of the amendment. This
step presented a problem because some states did not utilize twelve-person
juries or require unanimous verdicts. To solve that problem, the Court
lowered the constitutional requirement to only six jurors' 97 and then
eliminated the requirement of a unanimous verdict, 198 disregarding a historical
understanding of the jury provision dating unbroken from the fourteenth
century. 199 Besides once again finding doubt in the origins of the common law
rule that became imbedded in Sixth Amendment understanding-calling it a
"historical accident" 00-the Court bolstered its conclusion by referring to the
laws of a minority of states (approximately fourteen) that did not follow prior
federal constitutional practice. 20
As a result, revealing the Procrustean
lengths to which the Court would go in pursuit of its predilection to impose its
feelings about jury trials on the states, the Court diluted the Sixth Amendment
protection against federal arbitrary convictions that had always provided the
protection of a twelve-member jury and a unanimous verdict in federal
20 2
criminal trials.
c. The FirstAmendment & Freedom of Speech
One may find the most egregious examples of legitimatizing predilections
195. See United States v. Hubbell, 530 U.S. 27 (2000); see also id. at 49-54 (Thomas, J.,
concurring).
196. Duncan v. Louisiana, 391 U.S. 145 (1968).
197. Williams v. Florida, 399 U.S. 78 (1970).
198. Apodaca v. Oregon, 406 U.S. 404 (1972).
199. Id.at 125 (Harlan, J., dissenting).
200. Id.at 102.
201. Id. at 98 n.45.
202. See id.at 118 (Harlan, J., dissenting).
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Thus, the Court recognized application of the First Amendment to labor
and contempt citations for criticism
picketing, 2' ° anti-religious statements,
of pending judicial proceedings.2 t 2 In the latter context, a five-to-four
majority not only failed to distinguish contrary rationale articulated in a prior
case by Justice Holmes 1 3 but also overturned centuries of precedent.1 4 And
so by accretion the Court expanded the First Amendment's guarantee of
freedom of speech to the point at which it felt confident in the blanket
statement that: "All ideas having even the slightest redeeming social
importance-unorthodox ideas, controversial ideas, even ideas hateful to the
prevailing climate of opinion-have the full protection of the guaranties, unless
excludable because they encroach upon the limited area of more important
interests. '1 5 That, of course, extended to advocacy of conduct "contrary to
the moral standards, the religious precepts, and the legal code of [the
community],",.

16

which included protection of sacrilegious blasphemy

217

as

of adultery, 2'8

both of which had long been subject to legal
well as advocacy
condemnation in the nation's history and tradition as well as in the conscience
of its people.
d. CommercialAdvertising

While this expansion of the subjects protected by freedom of speech is at
least arguably within the concept of the tradition of our people as it relates to
the right to be free to advocate matters relating to politics and morality, there
never has been any historical connection between commercial speech and the
fundamental rights. The practice of commercial advertising was not accorded
substantive due process protection under claims that restrictions limited the
right of contract and use of property during the Lochner era when the Court
widely invalidated restrictions on freedom of contract and lawful use of

restraints that had earlier been applied more broadly than seditious publications. See, e.g., Near v.
Minnesota, 283 U.S. 697 (1931).
210. Thornhill v. Alabama, 310 U.S. 88 (1940).
211. Cantwell v. Connecticut, 310 U.S. 296 (1940).
212. Bridges v. California, 314 U.S. 252 (1941).
213. See Patterson v. Colorado, 205 U.S. 454 (1907).
214. Bridges, 314 U.S. at 279-97 (Frankfurter, J., dissenting).
215. Roth v. United States, 354 U.S. 476, 484 (1957).
216. Kingsley Int'l Pictures Corp. v. Regents, 360 U.S. 684, 688 (1959).
217. Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 505 (1952). Blasphemy was a crime at
common law. See THOMAS M. COOLEY, CONSTITUTIONAL LIMITATIONS, 472-75 (1868). Most of
the states that ratified the Constitution punished the crime of blasphemy. Paris Adult Theater I v.
Slanton, 413 U.S. 49, 104 (1973) (Brennan, J., dissenting).
218. Kingsley Int l Pictures,360 U.S. at 688-89.
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property. 21 9 After the close of the Lochner era, a try for protection was made
in the hope of obtaining "more exacting scrutiny" to protect commercial
speech under the new judicial attitude of a "narrower scope for operation of
the presumption of constitutionality when legislation appears on its face to be
within a specific prohibition of the Constitution, such as the first ten
amendments, 22 ° and the Court summarily rejected First Amendment
protection 22 1 though it consistently affirmed expanded coverage of the First
222
Amendment in other areas.
Anomalously, First Amendment scrutiny of restrictions on purely
commercial advertising achieved its right to life in 1975 with scrutiny of
restrictions on abortion. 223
The advertisement in question dealt with
publication of availability of abortions in New York at a time when they were
unavailable in Virginia. While legal challenge to the ad was winding its way
from the highest court of Virginia to the Supreme Court, Roe v. Wade 224 was
decided. The Court remanded for further consideration in light of Roe. When
the Virginia court adhered to its original decision, noting that Roe did not deal
with advertising, the high Court used the First Amendment as a tool based
largely upon a perceived need to facilitate accessibility of the newly
discovered "constitutional right., 225 The abortion rights tide that spawned use
of the First Amendment to support a fundamental right served as a
springboard for basing policy choices overturning legislative judgments on
matters unrelated to fundamental rights, and we were not long to wait for that
expansion. The very next year the Court struck down a statute prohibiting
advertising of prices for prescription drugs,226 a challenge that just seven years
earlier had been rejected on substantive due process grounds by a three judge
federal district court. 227 Prior rejections were distinguished on the ground that
now plaintiff was the consumer who claimed the right to receive the

219. See, e.g., Packer Corp. v. Utah, 285 U.S. 105 (1932); Thomas Cusack Co. v. City of
Chicago, 242 U.S. 526 (1917); Fifth Ave. Coach Co. v. City ofNew York, 221 U.S. 467 (1911).
220. United States v. Carolene Prods. Co., 304 U.S. 144, 153 n.4 (1938).
221. Valentine v. Chrestensen, 316 U.S. 52 (1942).
222. For citations to the cases expanding protection of the First Amendment in the 1940s, see
supra notes 209-12.
223. Bigelow v. Virginia, 421 U.S. 809 (1975).
224. 410 U.S. 113 (1973).
225. Bigelow, 421 U.S. at 822-23. The Court's opinion in Bigelow was authored by Justice
Blackman, who also authored Roe v. Wade. The Justices lined up the same way in both decisions
(seven to two).
226. Va. Pharm. Bd. v. Va. Consumer Council, 425 U.S. 748 (1976).
227. Patterson Drug Co. v. Kingery, 305 F. Supp. 821 (W.D. Va. 1969). The three judge court
procedure no longer in existence was specially established to hear constitutional challenges to state
laws. See 28 U.S.C. § 2281 (repealed in 1976).
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information-as opposed to the vendor who had only a commercial interestand that raised a pure First Amendment issue.22 8 The consumer's right to
receive information served as justification for applying scrutiny in defense of
a preferred right. Thus, the Court's view of the need for the restriction
power judgment, which the court
supplanted the state legislature's police
229
characterized as "highly paternalistic.

In a case shortly thereafter the Court merged the vendor's interest into the
doctrine to complete the fiction: Commercial enterprises henceforth had a
Up to that time, however, the
First Amendment right to advertise prices.2
police power at least could still be used to limit commercial advertising that
promoted desire for products or vices legislatively deemed inconsistent with
the public welfare. The Court recognized then the substantial nexus between
such a limitation and governmental responsibility for the health, safety and
welfare of the community. 231 That was 1986, but the First Amendment ate
even that away.
A short eight years later the Court in effect held that neither a state nor the
federal government can limit truthful advertising of any product or vice to
control or impede promotion of public desire for its use without making sale
or use of the product or vice illegal.232 Thus, states currently are prohibited
eea
the federal
from banning advertisements of retail liquor prices, 233 and te
government is prohibited from restricting a brewer's use of beer labels that
display the strength of the alcohol content 234 or from prohibiting radio and
television broadcasting of availability of commercial casino gambling-even
when the broadcast reaches states where gambling is illegal, 235 or from

restricting the advertising of tobacco products that unquestionably are
dangerous to public health.2 36
Putting aside the wisdom of the Court's theory that governments have no
legitimate interest in keeping consumers ignorant of lawful options available
to them, note how this illustrates the use of the First Amendment to mask the
economic views of the Court. Consider the underlying rationale of the
Court's resort to this path. Obviously, it was because of reluctance to concede
a return to "the bygone era of Lochner v. New York, in which it was common
228.
229.
230.
231.
232.
233.
234.
235.
236.

Va. Pharm. Bd., 425 U.S. at 769.
Id. at 770.
Bates v. State Bar, 433 U.S. 350 (1977).
Posadas de P. R. Ass'n v. Tourism Co., 478 U.S. 328, 341 (1986).
44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484 (1996).
Id.
Rubin v. Coors Brewing Co., 514 U.S. 476 (1995).
Greater New Orleans Broad. Ass'n v. United States, 527 U.S. 173 (1999).
Lorillard Tobacco Co. v. Reilly, 533 U.S. 525 (2001).
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practice for this Court to strike down economic regulations adopted by a State
based on the Court's own notions of the most appropriate means for the State
to implement its considered policies., 237 The post-Lochner philosophy
trumpeted: "The day is gone when this Court uses the Due Process Clause of
the Fourteenth Amendment to strike down state laws, regulatory of business
and industrial conditions, because they may be unwise, improvident, or out of
harmony with a particular school of thought. 2 38 But that is precisely what the
Court has done, masking its return by expansion of an enumerated right in the
Bill of Rights. The Court has overturned laws regulating business and
industrial conditions on the ground-as the Court has conceded-that the
restrictions were inconsistent with its view of what was "indispensable to the
2 39
proper allocation of resources in a free enterprise system."
e. CommercialSexual Pandering
Protection of commercial lasciviousness and pornography illustrates
another aspect of the Court's stretching of the First Amendment as
justification for restricting police power limits on such "ordinary commercial
transactions., 240
Consider two examples: (1) nude dancing; and (2)
distribution of computer-generated images of minors engaged in sexually
explicit conduct.
First Amendment scrutiny of municipal police power restrictions on
places that utilize lascivious erotic live demonstrations to attract purchasers of
commodities (such as alcoholic beverages) crept into the law through the
justices' tacit recognition in 1972 that some performances "are within the
limits of the constitutional protection of freedom of expression" 24' and has
progressed through the years to a form of scrutiny. Thus, the Court will
scrutinize the implementation of the restriction to determine whether it is
related to suppression of expression. This, in turn, is bifurcated into two subtests. If the Court determines the restriction is intended to suppress erotic
2 42
expression, the most severe form of justification, strict scrutiny, is required.
If, however, the finding is that the restriction is designed to prevent an adverse

237. Cent. Hudson Gas & Elec. v. Pub. Serv. Comm'n, 447 U.S. 557, 589 (1980) (Rehnquist,
J., dissenting) (citations omitted).
238. Williamson v. Lee Optical, 348 U.S. 483, 488 (1955).
239. Va. Pharm. Bd. v. Va. Consumer Council, 425 U.S. 745, 765 (1976).
240. United States v. Carolene Prods., 304 U.S. 144, 152 (1938). In Carolene Products the
Court vowed deference to legislative facts known or generally assumed to be rationally within the
knowledge and experience of the legislators. See infra notes 285-89 and accompanying text.
241. California v. LaRue, 409 U.S. 109, 118 (1972).
242. See United States v. Playboy Entm't Group, Inc., 529 U.S. 803, 811-13 (2000); cf, City of
Erie v. Pap's A.M., 529 U.S. 277, 289 (2000).
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impact upon public health, safety, and welfare, but somehow incidentally
impedes the effectiveness of erotic expression, the Court will permit a
restriction if it is no greater than essential to furtherance of the government's
interest. 43 Thus, in the most recent case involving nude public performances,
the Court held that requiring performers in bar-and-grill erotic dance shows to
wear "pasties and G-strings" to comply with a municipal ban on public nudity
is only a "minimal restriction" that leaves ample capacity to convey the
dancer's erotic message 244-ergo a form of mid-level (or modified) scrutiny.
But what really was the liberty interest the bar owner and dancers sought to
advance? What was weighed against the government's power to preserve the
peace, which the Court recognized, or the nation's deeply rooted history and
tradition-"[t]he traditional power of government to foster good morals (bonos
mores), and the acceptability of the traditional judgment.., that nude dancing
itself is immoral"?

245

Realistically, it was commercial profit by exploiting

immoral conduct, much like the Court's now discredited gravamen of the
Lochner refusal to interfere with police power restriction on commercial
operations.
One may of course point out that the Court did not sanction nude dancing.
Here, however, the facade of reliance upon the First Amendment becomes
clearer. The Court in the two nude dancing cases 24 6 credited the government's
argument that nude public dancing leads to negative secondary effects, such
as violence, public intoxication, prostitution, and then a priori decided that
requiring the dancers to wear pasties and G-strings would be the antidote. Of
this solution two justices were "highly skeptical,, 247 and two others
characterized it as "nothing short of a titanic surrender to the implausible. 24 8
Four justices were pointedly unwilling to accept what clearly was an
unproven assumption, leading to the conclusion that this was artificial
complex balancing at its height. Clearly, under any realistic view, shorn of
the penumbra the Court constructed from the First Amendment, what was
involved here was a contest between a commercial interest and a conceded
danger to community safety and morality.
Consider now the government's efforts to combat pedophilia by
restricting distribution of computer-generated virtual images depicting minors
engaged in sexual intercourse, bestiality, sadistic or masochistic abuse, or
243. Cf, Ashcroft v. Free Speech Coalition, 535 U.S. 234, 252-53 (2002) (objective to prohibit
illegal conduct cannot impose overbroad restriction on sexual explicit simulations depicting minors).
244. Pap s AM, 529 U.S. at 301.
245. Id. at 310 (Scalia, J., concurring).
246. Pap's A.M., 529 U.S. 277; Barnes v. Glen Theatre, Inc., 501 U.S. 560 (1991).
247. Pap's A.M, 529 U.S. at 310 (Scalia, J., concurring).
248. Id. at 323 (Stevens, J., dissenting).
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lascivious exhibition of the genitals or pubic area. 249 Although the Court has
long since recognized that distribution of such material is fostered by "highly
organized, multimillion dollar industries that operate on a nationwide
scale," 250 it nevertheless overturned legislation aimed at prohibiting this trade,
251
applying a form of scrutiny utilized for pure speech suppression issues.
Here too, the real issue was protection of a commercial industry 25 2 under the
guise of our right to advocate political action. By applying the scrutiny of
over breadth-that the law is broad enough to be construed as outlawing
material that has serious literary, artistic, political or scientific value-the
Court reified the symbol of the First Amendment and used that in place of
addressing the intent of the law, which was to prosecute the commercial
panderer.2 53
f The FirstAmendment & The Establishment Clause
The point to be made here is exceedingly simple. While it may be true
that the purpose of the Establishment Clause is to erect "a wall of separation
between church and State," 254 the question is whether that Clause was
intended as a wall shielding the state from government encouragement of
belief in an Almighty God. More specifically, does the Clause interdict, as
the Court has held in the name of the First Amendment, prayerful recognition
of and call for blessing from a Supreme Being at government-sponsored
functions? 25 5 This followed as a corollary of the Court's decision in reliance
upon the clause that non-denominational prayers at public school functions,
where students are required to attend, without any compulsion to join in or to
evidence belief in prayer, are banned.25 6 In effect, this means that belief in a
Supreme Being is eliminated from one of the values schools are permitted to
inculcate.
Before considering the merits of the recent expansion of the First

249. See, e.g., 18 U.S.C. § 2256 (1978).
250. New York v. Ferber, 458 U.S. 747, 749 n.l (1982).
251. Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002).
252. Id. at 254.
253. Id. at 272 (Rehnquist, C.J., dissenting).
254. Reynolds v. United States, 98 U.S. 145, 164 (1878). This phrase, cited by either the
majority or dissent in eighteen Supreme Court opinions spanning more than the last half-century,
comes from a letter written by Thomas Jefferson, explaining the meaning of the First Amendment.
The phrase first was used by the Court to affirm the distinction between adherence to religious
conscience and violation of laws regulating conduct; rejecting a claim in a federal territorial
prosecution for polygamy that such a practice must be excused as defendant's Mormon faith made it
a religious duty. Id.
255. See, e.g., Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000).
256. See Lee v. Weisman, 505 U.S. 577 (1992).
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Amendment to cabin governmental endorsement of belief in a Supreme Being
as a cultural value of our society, contrast that interpretation of the
Amendment with the standard the Court applies when rejecting protection of a
claimed freedom or liberty interest not tied to a stretched version of the Bill of
Rights-"deeply rooted in this Nation's history and tradition" 257 or so rooted in
the traditions and conscience of our people as to be ranked as fundamental.258
Belief in a Supreme Being and prayer for divine guidance was one of the
firmest foundations of the framers of our Constitution. It is enshrined in the
Declaration of Independence,2 59 endorsed in the Northwest Ordinance,2 6 °
stated in the original formulation of our Thanksgiving holiday, as approved by
the First Congress immediately after adopting the First Amendment, and
specified in the announcement of that holiday by our first President, George
Washington. 261 It has been included by action of Congress in our Pledge of
Allegiance,2 62 emblazoned on our currency, and recited at the commencement
of numerous federally sponsored functions.26 3 Indeed, in 1892 the Court,
upon reviewing the intertwining of religion and our foundations, concluded
"this is a religious nation, ' 264 and as late as 1951, Justice Douglas wrote for
the Court: "We 265are a religious people whose institutions presuppose a
Supreme Being.,
The turnabout, as it relates to prayer, emerged in 1962 when the Court
came face to face with a practice that perhaps brushed too close to the edges
of the Establishment Clause-a prayer composed by an educational authority
of the State of New York and recommended for use in all public schools.266
Although the text of that prayer was non-denominational, the core of the
problem was that the state had composed it. This position smacked of state
dictation of a manner or form of prayer. From this seed grew the Court's
257. Moore v. E. Cleveland, 431 U.S. 494, 503 (1977).
258. See supra Part III.A.
259. Engel v. Vitale, 370 U.S. 421, 450 n.10 (1962) (Stewart, J., dissenting). In his dissent,
Justice Stewart quotes the final sentence of the Declaration of Independence: "And for the support of
this Declaration, with a firm Reliance on the Protection of divine Providence, we mutually pledge to
each other our Lives, our Fortunes, and our sacred Honor." Id.
260. Rosenberger v. Rector of Univ. of Va., 515 U.S. 819, 862 (1995) (Thomas, J., concurring).
Justice Thomas quotes the Northwest Ordinance for the proposition that "(r]eligion, morality, and
knowledge... being necessary to good government and the happiness of mankind, schools and the
means of education shall forever be encouraged." Id.
261. See Lynch v. Donnelly, 465 U.S. 668, 675-77 (1984).
262. 4 U.S.C. § 4 (2000).
263. See, e.g., Lee v. Weisman, 505 U.S. 577, 633-36 (1992) (Scalia, J., dissenting); Wallace v.
Jaffree, 472 U.S. 38, 100-03 (1985) (Rehnquist, J., dissenting).
264. Church of the Holy Trinity v. United States, 143 U.S. 457, 470 (1892).
265. Zorach v. Clausen, 343 U.S. 306, 313 (1952).
266. Engel v. Vitale, 370 U.S. 421, 426 (1962).

MARQUETTE LAW REVIEW

[87:1

conclusion, three decades later, that respectful acknowledgment of a
majority's belief in a Supreme Being, in any form, cannot be part of a
ceremony sponsored by a public school.267 This conclusion has culminated in
what has responsibly been termed a Court holding supported by an opinion
that "bristles with hostility to all things religious in public life. 268
It cannot be gainsaid that the Court has stretched the First Amendment to
justify its unrealistic determination with regard to publicly sponsored prayer
in schools. Stretching the First Amendment has enabled the Court to elide
coping with the real rationale, thus eschewing the difficult analysis required
for the classic original test of whether the restriction is supported by a
substantial relation to a legitimate public purpose. Stated otherwise, the Court
utilizes strict scrutiny, not even complex balancing, under this rubric to
determine that students who believe this is a "Nation under God ' 2 69 can be
deprived of state recognition of that element of our national cultural heritage
because state recognition of that value, even without requiring individual
affirmation, makes a minority uncomfortable.
Tellingly, the opinions do reflect some recognition of the deficiency
involved in cloaking new interpretations in the garb of the Bill of Rights to
shield predilections from close analysis. Just as the real dispute about nude
dancing centered on the issues of whether the dancing really caused secondary
negative effects or whether these would be alleviated by requiring G-strings
and pasties, 270 so too the Court could not avoid the question of whether school
sponsorship of the practice of acknowledging a Supreme Being actually had a
damaging negative effect upon the minds and development of students. Thus,
in Lee v. Weisman,271 the majority discussed the difference in psychological
impact between adults standing during a prayer in a legislative session and
children standing during a prayer in a school.272 Reference was made to
matters such as the "reasonable perception" of the students forced to stand out
of respect during the prayer and the mortification that this respectful conduct
signified their own participation in or approval of what was being said, not to
mention the "compulsion" that resulted from "peer pressure" exerted on those
273
who elected to remain seated or who stood but did not bow their heads.
Similarly, with respect to students at the high school football game, where
a prayer was to be said by a student chosen by majority vote, the Court spoke
267.
268.
269.
270.
271.
272.
273.

Lee, 505 U.S. 577.
Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 318 (2000) (Rehnquist, C.., dissenting).
4 U.S.C. § 4 (2000).
See supra notes 244-46 and accompanying text.
505 U.S. 577.
Id. at 593-94.
Id.
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of the listener's "perceived endorsement" of the message and the
psychological effect upon those who did not wish to be subjected to a prayer
But, as the Court recognized,
perceiving themselves as "outsiders. 2 74
students are exposed to many things in schools that some find repugnant to
their principles. Usually those who do not accept the views of the majority at
least bear the exercise in respectful silence for the views of others. Can it be
gainsaid, as the Court impliedly concedes, that there is and always has been in
this country "a civic religion, one which is tolerated when sectarian exercises
are not? ' 275 To bar government acknowledgment of this because of possible
discomfort of those who are uncomfortable with recognition of the national
culture by dint of "[a] few citations of '[fr]esearch in psychology' that have no
the
particular bearing upon the precise issue here, cannot disguise the fact that 276
Court has gone beyond the realm where judges know what they are doing.,
Bear in mind that the school prayer cases do not require any person to
recite a prayer or formally acknowledge belief,277 and thus the Court-imposed
prohibition is basically a restriction on the liberty of those who wish to
include expression of belief in a Supreme Being in the public ceremonies they
attend. Accordingly, the real substantive due process question, divorced from
a redefined First Amendment rubric, is whether the restriction imposed upon
prayer at school functions, that simply acknowledge the blessings bestowed
by a Supreme Being, is justified by a substantial relation to the need to
preserve the health, safety, and welfare of the community. This would
involve findings that squarely face the questions of whether evincing
government's expression of belief in a Supreme Being is without educational
or moral value and whether exposure to the same at an official function is
demonstrably harmful to students who do not hold that belief.
Note here that the present restriction is simply another example of the
malleable nature of the history and tradition test as well as the rewriting of the
Bill of Rights to suit predilections. In the homosexual sodomy case,278 the
Court refused to require justification for a restriction that made the practice a
crime. 279 There the Court trumpeted historical tradition, whereas in the school
prayer case, 280 when historical tradition would support the practice, the Court
trumpeted an expanded version of the Bill of Rights. Neither involved in274. Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 307, 309 (2000).
275. See Lee v. Weisman, 505 U.S. 577, 589 (1992).
276. Id. at 636; see also id. at 636-39 (Scalia J., dissenting).
277. Perhaps Engel v. Vitale, 370 U.S. 421 (1962), the composed prayer case, came too close to
the line. See supra note 266 and accompanying text.
278. Bowers v. Hardwick, 478 U.S. 186 (1986).
279. Id.
280. Lee, 505 U.S. at 577.
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depth analysis of the core issues.
IV. REDISCOVERING A RATIONALE

A. How the Court Got Off Track
The rubric of "preferred" or "constitutionally protected" rights and the
dichotomy between "deference" and "scrutiny" evolved as a result of the
Court abandoning its erstwhile substantive due process compass-the
substantial relationship to a valid government purpose rationale. The Court
abandoned that compass because it recognized the error inherent in its refusal
to recognize or to accept the substantial relationship between the regulation of
an economic market and the public health and welfare during the Lochner
28
era. 1
Commencing in the 1920s, there was a growing recognition of the need to
curtail the practice of exploiting labor under laissez faire economic
philosophy, brought to a head by the severe hardships of the Great Depression
during the early 1930s. Throughout that time the Court steadfastly refused to
recognize a substantial need for economic regulation, utilizing substantive due
process freedom of contract to overturn legislative attempts to institute
controls. A political change in the coordinate branches that occurred during
the Great Depression brought about a change in the membership of the Court
and the composition of Congress. The depression was seen as stark proof that
laissez faire was based upon "fundamentally false factual assumptions about
the capacity of a relatively unregulated market to satisfy minimal levels of
human welfare. 282 Thus, the Court came to recognize that there was a
substantial relationship between regulation of ordinary commercial
transactions and a legitimate public purpose that was spelled out by a majority
2 83
in West Coast Hotel v. Parish.
The Court, in a five to four split, upheld
Congressional power to establish a minimum wage, something we take for
granted today. The Court stated:
The exploitation of a class of workers who are in an unequal position
with respect to bargaining power and are thus relatively defenseless
against the denial of a living wage is not only detrimental to their
health and well being but casts a direct burden for their support upon
the community. What these workers lose in wages the taxpayers are
called upon to pay. The bare cost of living must be met. We may take

281. See supra note 2.
282. Planned Parenthood v. Casey, 505 U.S. 833, 861-62 (1992).
283. 300 U.S. 379 (1937).
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judicial notice of the unparalleled demands for relief which arose
during the recent period of depression and still continue to an alarming
extent despite the degree of economic recovery which has been
achieved. It is unnecessary to cite official statistics to establish what
is of common knowledge through the length and breadth of the
land .... The community is not bound to provide what is in effect a
subsidy for unconscionable employers. The community may direct its
law-making power to correct the abuse
which springs from their
284
selfish disregardof the public interest.
The majority's resentment of erstwhile freedom from regulation granted to
ordinary commercial transactions led the very next year to a recast mold of
judicial review. In a footnote to the Carolene Products28 1 opinion, a plurality
of four justices spelled out in dictum a distinction in the judicial deference to
be accorded legislative interference with different types of freedom. 86 A
legislative restriction on "ordinary commercial transactions" was not to be
deemed "unconstitutional unless in the light of the facts made known or
generally assumed it is of such a character as to preclude the assumption that
it rests upon some rational basis within the knowledge and experience of the
legislators. 28 7 In other words, freedoms in commercial activity would no
longer be deemed individual freedoms that could not be restricted without a
demonstrated substantial relationship to a legitimate government need. That
need would in the future be presumed on the basis of facts "generally
assumed.,

288

Lest it be concluded that the court abandoned scrutiny of

restrictions, the plurality included a footnote outlining the types of freedoms
where restrictions should perhaps merit less deference by citing cases in
which it had invalidated restrictions under the aegis of substantive due
process. Thus began the rubric for a dichotomy between deference and
scrutiny, with restrictions on some liberties to be accepted without analysis,
while restrictions on others retained the need for a demonstration of a
substantial relationship to the public good.289

284.
285.
286.
287.
288.
289.

Id. at 399-400 (emphasis added).
United States v. Carolene Prods., 304 U.S. 144 (1938).
Id. at 152 n.4.
Id. at 152.
Id.
Id. at 152 n.4. The famous CaroleneProducts footnote reads as follows:

There may be narrower scope for operation of the presumption of constitutionality when
legislation appears on its face to be within a specific prohibition of the Constitution, such
as those of the first ten amendments, which are deemed equally specific when held to be
embraced within the Fourteenth. See Stromberg v. California, 283 U.S. 359, 369-370;
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But the Court never explained the basis for any such dichotomy when
appraising restrictions upon liberty. Instead, when implementing the new
order, it cast about for shibboleths as bases for the distinction. Accordingly,
in the comparative infancy of the new order from the late 1930s to the early
1960s, the Court almost always relied on finding a conceptual connection
between the asserted liberty interest and a limitation specified in the Bill of
Rights, or in the generality of the Equal Protection Clause of the Fourteenth
Amendment. 290 Then, in the 1960s, when the Court was confronted by a
claimed liberty interest that it could not comfortably fit into a stretched notion
of the Bill of Rights or equal protection-a law prohibiting the use of
contraceptives, even by married couples-the Court put all of the Bill of Rights
into a pot, stirred the mixture, and found that a "penumbra" emanating from
the stew created a constitutionally protected "zone of privacy" warranting
scrutiny of restrictions burdening the sanctity of the home, the privacies of
life, and the marital relationship.29 ' Subsequently, finding it necessary to
justify scrutiny of impositions upon intimate personal relations other than
marriage and the nuclear family, the Court turned to that penumbra catalyst,
Lovell v. Griffin, 303 U.S. 444, 452.
It is unnecessary to consider now whether legislation, which restricts those political
processes that can ordinarily be expected to bring about repeal of undesirable legislation, is
to be subjected to more exacting judicial scrutiny under the general prohibitions of the
Fourteenth Amendment than are most other types of legislation. On restrictions upon the
right to vote, see Nixon v. Herndon, 273 U.S. 536; Nixon v. Condon, 286 U.S. 73; on
restraints upon the dissemination of information, see Near v. Minnesota ex rel. Olson, 283
U.S. 697, 713-714, 718-720, 722; Grosjean v. American Press Co., 297 U.S. 233; Lovell v.
Griffin, supra; on interferences with political organizations, see Stromberg v. California,
supra, 369; Fiske v. Kansas, 274 U.S. 380; Whitney v. California,274 U.S. 357, 373-378;
Herndon v. Lowry, 301 U.S. 242; and see Holmes, J., in Gitlow v. New York, 268 U.S. 652,
673; as to prohibition of peaceable assembly, see De Jonge v. Oregon, 299 U.S. 353, 365.
Nor need we enquire whether similar considerations enter into the review of statutes
directed at particular religious, Pierce v. Society of Sisters, 268 U.S. 510, or national,
Meyer v. Nebraska, 262 U.S. 390; Bartels v. Iowa, 262 U.S. 404; Farringtonv. Tokushige,
273 U.S. 284, or racial minorities, Nixon v. Herndon, supra; Nixon v. Condon, supra:
whether prejudice against discrete and insular minorities may be a special condition, which
tends seriously to curtail the operation of those political processes ordinarily to be relied
upon to protect minorities, and which may call for a correspondingly more searching
judicial inquiry. Compare McCulloch v. Maryland, 4 Wheat. 316, 428; South Carolina v.
Barnwell Bros., 303 U.S. 177, 184, n.2. and cases cited.
Id. (internal parallel citations omitted).
290. See, e.g., Robinson v. California, 370 U.S. 660 (1962) (regarding Eighth Amendment),
Mapp v. Ohio, 367 U.S. 643 (1961) (regarding Fourth Amendment); Griffin v. Illinois, 351 U.S. 12
(1956) (regarding equal protection); Wolf v. Colorado, 338 U.S. 25 (1949) (regarding Fourth
Amendment); Skinner v. Oklahoma, 316 U.S. 535 (1942) (regarding equal protection); Cantwell v.
Connecticut, 310 U.S. 296 (1940) (regarding First Amendment); DeJonge v. Oregon, 299 U.S. 353
(1937) (regarding First Amendment).
291. Griswold v. Connecticut, 381 U.S. 479, 484-86 (1965).
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invented to skirt Lochner, and characterized it as bespeaking "the basic values
that underlie our society., 292 Utilizing this link, the Court dusted off and
resurrected a standby it had used in procedural due process opinions
subsequently overturned-a resort to history and tradition, 293 despite having
explained in 1968 that the test was no longer useful in dealing with procedural
due process. 294 Thus, the history-and-tradition test presently has been applied
to justify a distinction between restrictions on liberty that have to be shown to
be needed and those that may be accepted without analysis or justification.
Ironically, this new reliance upon the use of the Bill of Rights did not
have a lasting effect on the Court's refusal to overturn legislative restrictions
on ordinary commercial interests by deferring to restrictions supported by a
rational basis. Use of a reformulated First Amendment now gives protection
to bar owners to conduct shows featuring practically nude dancers,
pornographers to blanket the Internet with matter that can harm the sexual
development of children, and tobacco companies to advertise their poisonous
295
wares, all motivated fundamentally for the sake of commercial profit.

Note also the turn the Court has taken more recently with respect to
dusting off the Fifth Amendment's Takings Clause. 296 In 1987, the Court
struck the first blow against the "rational basis" doctrine-the presumed
existence of facts to support legislative judgments-in the field of land use
regulation, and it began to require societal justification for conditions imposed
in exchange for permission to make improvements on real estate. A closely
divided bench relied upon the Takings Clause to hold for the first time that
due process will not allow deference to municipal determinations that impose
conditions upon incidents of real property ownership in exchange for a permit
to erect improvements thereon.297 In a turnabout noted by the dissent, the
majority ruled that such governmental conditions based upon the police power
have to be justified by a showing of a substantial connection or nexus between
the public inconvenience likely to be caused by the proposed improvement
and the sacrifice demanded by the sovereign in exchange.298
292. Moore v. E. Cleveland, 431 U.S. 494, 503 n.10, 11 (1977).
293. See supra notes 52-55 and accompanying text. The history-and-tradition test has been
characterized by different phrases. Moore, 432 U.S. at 503 ("deeply rooted in this Nation's history
and tradition"); Palko v. Connecticut, 302 U.S. 319, 326-27 (1937) ("implicit in the concept of
ordered liberty" such that "neither liberty nor justice would exist if they were sacrificed"); Synder v.
Massachusetts, 291 U.S. 97, 105 (1934) ("so rooted in the traditions and conscience of our people as
to be ranked as fundamental").
294. Duncan v. Louisiana, 391 U.S. 145, 149 n. 14 (1968).
295. See supra Part III.B.2.c.
296. U.S. CONST. amend. V.
297. Nollan v. Calif. Coastal Comm'n, 483 U.S. 825 (1987).
298. Id. at 837.
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Continuing along this line, seven years later, the Court squarely faced
commercial interests in land use and applied scrutiny to police power
2 99
restrictions upon commercial development in Dolan v. City of Tigard.
There the Court added an evidentiary proof requirement, holding that a
municipal authority must justify the "degree of connection" between the
anticipated burden a proposed commercial property improvement would place
on the community and the exaction demanded in exchange for permission to
expand.300 The five-justice majority stoutly denied the accusation made by
three of the dissenters 30 1 that the regulatory takings doctrine employed "has an
obvious kinship with the line of substantive due process cases that Lochner
exemplified. 30 2 The dissenters argued that "[b]esides having similar
ancestry, both doctrines are potentially open-ended sources of judicial power
to invalidate state economic regulations that Members of this Court view as
unwise or unfair." 30 3 The majority's rejoinder to the dissent's plaint that this
case simply involved a business -regulation, which always should receive
deference, was its reliance upon the Bill of Rights.30 4 The majority noted
other clauses that had received expanded meanings, such as protection from
unreasonable search and seizure and from First Amendment infringements
upon commercial speech, perorating with the observation: "We see no reason
why the Takings Clause of the Fifth Amendment, as much a part of the Bill of
relegated
Rights as the First Amendment or the Fourth Amendment, should be
30 5
to the status of a poor relation in these comparable circumstances.,
This observation might well be contrasted with the extravagant claim once
made by the Court regarding the "preferred place given in our scheme" 330068 to
30 7
"indispensable democratic freedoms" secured by the First Amendment.

299. 512 U.S. 374 (1994).
300. Id. at 386.
301. Justice Stevens wrote the dissent and was joined by Justices Blackmun and Ginsburg. Id.
at 396.
302. Id.at 407.
303. Id.
304. Id. at 392.
305. Id.
306. Murdock v. Pennsylvania, 319 U.S. 105, 115 (1943).
307. Thomas v. Collins, 323 U.S. 516, 530 (1945).
308. The "preferred place" or "preferred position" rationale was first articulated by the Court in
1943 in Murdock, 319 U.S. at 115, and solidified in Thomas, 323 U.S. at 530. That characterization
was dropped in 1953 when the Court made it clear that First Amendment rights are not absolute: "It
is a non sequitur to say that First Amendment rights may not be regulated because they hold a
preferred position in the hierarchy of the constitutional guarantees of the incidents of freedom."
Poulos v. New Hampshire, 345 U.S. 395, 405 (1953).
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B. RediscoveringRoots
The basic problem with the dichotomous standards of deference and
scrutiny developed by the Court after the Carolene Products opinion is that
the theory of government envisioned by the Framers and embodied in the
concept of the American social compact is aversion to arbitrary restrictions
upon any and all liberty. As put by Justice Brandeis: "Those who won our
independence believed that the final end of the State was to make men free to
develop their faculties; and that in its government the deliberative forces
should prevail over the arbitrary." 30 9 Restrictions are to be tolerated solely to
effectuate a demonstrated need for the common good. Conceptual aspects of
this can be seen in the preamble of the Constitution 310 and the Ninth
Amendment. 3 11 First, government does not grant liberty; rather, liberty
inherently belongs to the people. Second, authority to govern under our form
of government is granted by the people for only such purpose as is needed to
promote the objectives of domestic tranquility, the common defense, and the
general welfare.3 12
These principles are the core of the concept of the social compact as
envisioned by the Framers. As explained in an opinion by the first Chief
Justice, the feudal relationship between the prince as the sovereign from
whose "grace and grant" his subjects derive "all franchises immunities and
privileges" was soundly rejected by the American Revolution: "No such ideas
obtain here; at the revolution, the sovereignty devolved on the people; and
they are truly the sovereigns of the country ....
Tying this to the social
compact the Chief Justice observed:
Every State Constitution is a compact made by and between the
citizens of a State to govern themselves in a certain manner; and the
309. Whitney v. California, 274 U.S. 357, 375 (Brandeis, J., concurring).
310. The preamble provides as follows:
We the People of the United States, in order to form a more perfect union, establish justice,
insure domestic tranquility, provide for the common defence, promote the general welfare,
and secure the blessings of liberty to ourselves and our posterity, do ordain and establish
this Constitution for the United States of America.
Id.
311. U.S. CONST. amend. IX. The Ninth Amendment provides: "The enumeration in the
Constitution, of certain rights, shall not be construed to deny or disparage others retained by the
people." Id.
312. See infra notes 313-15 and accompanying text.
313. Chisholm v. Georgia, 2 U.S. (2 Dall.) 419, 471 (1793). This case gave rise to the Ninth
Amendment, designed to restore a form of sovereign immunity from federal court jurisdiction. U.S.
CONST. amend. XI.
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Constitution of the United States is likewise a compact made by the
people of the United States to govern themselves as to general objects,
in a certain manner.3 t4
Thus, as both Hamilton and Madison argued, a Bill of Rights is not
needed to outline our liberties because they are not derived from
government.31 5 Justice Stevens succinctly pointed this out in more recent
times. Stating that man is not a creature of the state, Justice Stevens went on:
[N]either the Bill of Rights nor the laws of sovereign States create the
The relevant
liberty which the Due Process Clause protects.
of
the sovereign
on
the
power
are
limitations
provisions
constitutional
to infringe on the liberty of the citizen. The relevant state laws either
create property rights, or they curtail the freedom of the citizen who
must live in an ordered society. Of course, law is essential to the
exercise and enjoyment of individual liberty in a complex society.
But it 3is16 not the source of liberty, and surely not the exclusive
source.

It remains to apply these concepts to the two substitutions for analysis the
Court has utilized to justify its substantive due process preferences: (1) history
and tradition; and (2) the Bill of Rights. Part III of this Article dealt with the
Court's failure to articulate an intelligible or consistent rationale in the
application of these shibboleths, and that need not be repeated here. The
argument throughout this Article is directed toward showing the inherent
weaknesses in the use of those substitutes for analysis.
As pointed out above, the problem with Lochner was a failure or a refusal
to recognize or accept the legitimacy of the use of the police power to manage
economic relations for the common welfare, not the criterion used to evaluate
the relationship of the means to the end. None of the criteria presently
employed by the Court would have changed the result there: Not the Bill of
Rights; not Equal Protection; and clearly not history or tradition, which lent
support to the holding. Unfortunately, what the Court did was to throw out
the proverbial baby with the bath water. It threw out the sixty-year-old
substantial relationship standard developed at the birth of substantive due
process 317 by turning its back on the core of the eminently reasonable criterion
314. Id.
315. THE FEDERALIST No. 84 (Alexander Hamilton); Madison made his argument in Congress.
I ANNALS OF CONG. 439 (1789).

316. Meachum v. Fano, 427 U.S. 215, 230 (1976) (Stevens, J., dissenting).
317. See supra note 2.
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applied in Lochner, to wit:
In every case that comes before this court... where the protection of
the Federal Constitution is sought, the question necessarily arises: Is
this a fair, reasonable and appropriate exercise of the police power of
the State, or is it an unreasonable, unnecessary and arbitrary
interference with the right of the individual to his personal liberty...
9318

Note too that this methodology was applied as well by three of the four
dissenters, and thus adhered to by eight of the nine Justices in that case.
Writing for these three dissenters, Justice Harlan stated:
I find it impossible, in view of common experience, to say that there is
here no real or substantial relation between the means employed by
the state and the end sought to be accomplished by its legislation. Nor
can I say that the statute has no appropriate or direct connection with
that protection to health which each state owes to her citizens; or that
it is not promotive of the health of the employees in question; or that
the regulation prescribed by the State is utterly unreasonable and
extravagant or wholly arbitrary.319
It was the turn away from this method of analysis, the essence of judging,
that led to the contradictory, rudderless rubric employed today, as illustrated
in Part III of this Article. This brings us to the ultimate question of selecting
the side to bear the burden of justification for a restriction on liberty-what the
Court now terms "scrutiny"-or, on another track requiring justification of
restrictions that are not connected to an enumerated freedom in the Bill of
Rights, complex balancing. Under the present system, the justices allocate the
burden between deference and scrutiny depending upon whether the liberty
interest is connected to an enumerated provision of the Bill of Rights or is
supported by historical acceptance (for present analysis we can lump scrutiny
and complex balancing together as denoting the border between scrutiny and
deference). As pointed out above, only those restrictions selected for scrutiny
need be justified: The rest are exempt, unless the challenger can show there
could be no conceivable rational basis for the restriction. This is based upon
the Court's selection of values, according weight to some and no weight to
others.

318. Lochner v. New York, 198 U.S. 45, 56 (1905).
319. Id. at 69-70 (citations omitted).
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C. On Selecting Values
What criteria are used to determine which freedom is more important than
another? True, the justices have explained the importance of selected liberty
interests in the context of scrutinizing justification for restriction; but the
Court has never articulated a coherent comparative basis for judging certain
interests as more important than ones where restrictions are presumed to be
rational and thus required for the general good of society without requiring a
demonstration of need. Stated otherwise, why should selected impositions on
freedom be exempt from the burden of proving justification, while other
restrictions are subject to such rigorous examination that they are virtually
invalidated notwithstanding the harmful effects of the conduct attempted to be
curtailed?
Perhaps constitutional analysis has been swayed by a philosophy that
apparently became popular early in the 1960s-that the role of the Court is to
be "pronouncer and guardian"320 of the "enduring values of [our] society. 32 1
But what are those enduring values? Though each individual may be
confident that he or she knows what these enduring values are and how they
should be ordered, those enduring values and their order may differ from
person to person. Are the values held by Justices Scalia and Thomas the same
as those of Justices Stevens and Ginsburg? How would Justice Souter
discover the "relative 'weights' or dignities of the contending interests" in
litigation, and what criteria would he utilize to recognize the "values ... truly
deserving constitutional stature? '322 His answer, paraphrasing the late Justice
Harlan, is "either to those expressed in constitutional text, or those
exemplified by 'the traditions from which [the Nation] developed,' or
revealed by contrast with 'the traditions from which it broke.' 323 Part III of
this Article demonstrates just how malleable those criteria are. Creating an
expanded application of the constitutional text-shoehorning the Bill of
Rights-or reconstructing the nation's history and traditions, as opposed to a
workmanlike task of determining whether a restriction bears a substantial
relation to a legitimate governmental need, results in simply voting one's own
values.
One may rank his freedom to employ a physician to assist him in relieving
pain by terminating his existence, 324 to maintain a relationship with his

320. ALEXANDER BICKEL, THE LEAST DANGEROUS BRANCH: THE SUPREME COURT AT THE

BAR OF POLITICS 24 (1962).
321. Id. at 26.
322. See Washington v. Glucksberg, 521 U.S. 702, 767-68 (1997) (Souter, J., concurring).
323. Id. at 767 (quoting Poe v. Ullman, 367 U.S. 497, 542 (1961) (Harlan, J., dissenting)).
324. See Glucksberg, 521 U.S. at 702.
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illegitimate child conceived while the mother was married to another,325 to
lose his livelihood because he admits use of a prohibited drug during a
religious ceremony older than the Constitution, 326 or to cohabit with a person
of the same sex, 327 as more important than whether his atheist or agnostic
children have to sit through a religious ceremony in the public school,
whether he is free to learn that a new liquor store in his neighborhood can
undercut the price he has been paying for his favorite alcoholic spirits, 328 or
whether to loiter with others on a street corner in a high crime
neighborhood.32 9
D. History and Tradition
As outlined in Part III, and perhaps summed up in a phrase by Justice
White: "What the deeply rooted traditions of the country are is arguable;
which of them deserve the protection of the Due Process Clause is even more
debatable.,, 330 Restrictions that have been extant for many years are certainly
entitled to respect. But then again, since liberty is an inherent state under our
form of government,33 1 so is a claim of liberty. The issue is whether
government should bear the burden of demonstrating the present need for
enforcing challenged restrictions. Some of these challenged restraints stem
from religiously based concepts of morality and others from transient notions
that cannot be attributed to any specific source or time. Historic pedigree
furnishes no basis for concluding that restrictions formulated by past
generations or civilizations are valid for fulfillment of present legitimate
governmental objectives. At the risk of being trite, it is relevant to call to
mind the oft-quoted, famous passage of Justice Holmes about the folly of
preserving a rule based on blind imitation of the past:
It is revolting to have no better reason for a rule of law than that so it
was laid down at the time of Henry IV. It is still more revolting if the
grounds upon which it was laid down have vanished long since, and
the rule simply persists from blind imitation of the past.332
Accordingly, it is submitted that government should always bear the
325.
326.
327.
328.
329.
330.
331.
332.

Michael H. v. Gerald D., 491 U.S. 110 (1989).
Employment Div. v. Smith, 494 U.S. 872 (1990).
Bowers v. Hardwick, 478 U.S. 186 (1986).
44 Liquormart Inc. v. Rhode Island, 517 U.S. 484 (1996).
City of Chicago v. Morales, 527 U.S. 41 (1999).
Moore v. E. Cleveland, 431 U.S. 494, 549 (1977) (White, J., dissenting).
See supra notes 312-16 and accompanying text.
Oliver W. Holmes, The Path ofthe Law, 10 HARV. L. REV. 467, 469 (1897).
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burden of explaining a substantial relation to a legitimate public purpose,
irrespective of the provenance of the restriction.
E. The Bill of Rights
Turning to the Bill of Rights, clearly detailed analysis of the issues
involved in litigated cases might yield the same result as reached in any
number of them without resort to reliance upon an expanded version of a Bill
of Rights provision as a substitute for analysis. Consider, for example, the
issue of whether a police officer may use deadly physical force to apprehend a
fleeing felon in a situation where there is no reason to believe the suspect's
conduct has posed or poses a significant threat of death or serious physical
injury to the officer or others.3 33 Upon confronting this question, the Court
went through a detailed analysis of why the rationale for the common law rule
permitting use of deadly force in the case of any fleeing felon no longer
applied, and it concluded that the practice was an unreasonable deprivation of
334
a suspect's right to life and freedom from serious physical injury.
Moreover, the Court reached the conclusion without mentioning the Fourth
Amendment. Nevertheless, four years later when a serious abuse of prearrest
use of force arose, six justices decided that henceforth such matters would be
considered under the Fourth Amendment as a convenient place for adjudging
reasonableness. 335 So too, challenges based upon freedom of speech
recognized as a basic liberty in the Lochner era without regard to the First
Amendment 336 could be decided in the same way. 337 Conversely, reification

of First Amendment mania may actually harm society. For example, if use of
a substance causes serious health problems, must the government have to elect
between outlawing the sale and prohibiting advertising? 338 Would not careful
analysis reveal that there is a substantial community need for curtailing
advertising?
The Bill of Rights does not touch upon the broad swathe of our liberty
interests. It was designed "to restrict the exercise of arbitrary authority by the
Government in particular situations., 339 Moreover, a restriction that touches
333. Tennessee v. Gamer, 471 U.S. 1 (1985).
334. Id.at 173-80.
335. Graham v. Connor, 490 U.S. 386, 394 (1989).
336. See, e.g., Whitney v. California, 274 U.S. 357, 373-80 (1927) (Brandeis, J., concurring).
337. Indeed, although the cases mentioned in Part II.B.2.c (decided in 1940 and 1941)
postulated the First Amendment for rationale, there is little doubt that, considering the climate of the
times, they would not have been decided the same way under general principles of substantive due
process.
338. See Lorillard Tobacco Co. v. Reilly, 533 U.S. 525 (2001).
339. Albright v. Oliver, 510 U.S. 266, 273 (1994).
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upon a value related to the Bill of Rights is not ipso facto in violation of the
basic principle embodied in the Bill of Rights. The point is that the judiciary
must still determine the manner in which the restriction impedes upon the
fundamental underlying intent of the Bill of Rights; and reliance upon a
reinterpretation of that provision to make the determination is circular
reasoning that elides that essential judging requirement. As the Court has
shown, it is quite possible to determine that a restriction touching upon a
value set forth in the Bill of Rights is an arbitrary restriction upon liberty
without 0 utilizing a reinterpretation of the Bill of Rights provision as a
34
shield.
V. CONCLUSION

As the Court recently acknowledged, it has "emphasized time and again"
that the core of the concept of due process, its "touchstone ...is protection of
the individual against arbitrary action of government., 341 This flies in the face
of presuming that any restriction upon liberty, whether stemming from rules
formulated by past generations or newly conceived, is required for the good of
the community. Conversely, rejecting such restrictions on the ground that
they touch upon the penumbra of freedoms guaranteed in the Bill of Rights is
unwarranted.
When challenged, government should be required to
demonstrate a substantial relation-one weighty enough-between the
curtailment of liberty and the needs of the community. While this may seem
to place a heavy burden on government, in reality what is likely to happen is
the paring down of the breadth of the restriction to the specifics actually
related to the objective the government has sought to achieve.
The benefits of such a system will be threefold. First, persons seeking
non-traditional lifestyles will not be hampered by regulations based upon
history and tradition. Second, restrictions will be evaluated on a realistic
basis, as opposed to being overturned because of some constructed
relationship to a provision of the Bill of Rights, thereby contributing to
protection of the public health, safety, and welfare. Third, use of analysis
related to the demonstrated needs of society, as opposed to rationale masked
behind artificial standards, or shibboleths, will curtail predilections of the
Justices and create better public understanding of the work of the Court.

340. See, e.g., Tennessee v. Garner, 471 U.S. 1 (1985); Gitlow v. New York, 268 U.S. 652
(1925).
341. County of Sacramento v. Lewis, 523 U.S. 833, 845 (1998).
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