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INTRODUCTION
Retail and food service employees often live unpredictable
lives.1 It is not uncommon in these industries to hear complaints from
employees about uncertain and erratic work schedules causing

* Kelly M. Lyden, Esq. is a 2020 graduate of Marquette University Law School,
graduating with a Juris Doctor. Attorney Lyden also graduated cum laude from Saint
Mary’s College in 2016. Attorney Lyden thanks the Marquette Benefits and Social Welfare
Law Review for all their hard work in producing the article. In addition, she thanks her
family, especially her parents, for believing in her.
1. See Karla L. Miller, Split Shifts, unpredictable hours. A retail worker’s life, WASH. POST
(Nov. 21, 2019), https://www.washingtonpost.com/business/2019/11/21/split-shifts-unpredictablehours-retail-workers-life/.

111

112

BENEFITS & SOCIAL WELFARE LAW REVIEW

[Vol. 22.1

unnecessary stress and anxiety about being called into work at a moment’s notice or whether they will be scheduled for enough hours to
cover their bills.2 These industries have developed a scheduling system that, on one hand, may help employers meet a sudden shift in
client demand, while, on the other hand, “fosters uncertainty and
anxiety in an already marginalized sector of the workforce, many of
whom are juggling multiple jobs, school and family responsibilities.”3
In an effort to combat these issues and protect employees, major
cities across the United States have begun passing predictive scheduling ordinances that require employers in certain industries to provide their employees with advance notice of their weekly schedules,
among a variety of other requirements, aimed at giving employees
greater stability.4 Chicago, Illinois is the most recent city to pass a
predictive scheduling ordinance, which is arguably the most broadsweeping and most contentious compared to other similar ordinances.5
This comment will first provide a broad overview of the emergence of predictive scheduling ordinances, including where they
started, the rationale behind them, and what they cover, generally. It
will then analyze the impact these ordinances have had, with a particular focus on the projected impact of the Chicago Fair Workweek
Ordinance that was passed in July 2019. After considering how predictive scheduling ordinances have impacted employers and employees across the country, this comment will then turn to Milwaukee, Wisconsin and answer the question: Is Milwaukee the next city
to introduce a predictive scheduling ordinance? In answering this
question, this comment will consider whether such an ordinance is
necessary, or even possible, and what impact it would have on Milwaukee’s employers and employees.

2. Id.
3. Id (noting that retail and food service employers are often interested in arranging
“employee shifts to match client demand without incurring overtime or pushing part-time
workers into full-time status,” which can help employers save money).
4. Id.
5. Alexia Elejalde-Ruiz, City Council approves Chicago’s ‘fair workweek’ ordinance: Now
many workers must get two weeks’ notice of their schedules, CHI. TRIB. (July 24, 2019),
https://www.chicagotribune.com/business/ct-biz-fair-workweek-passes-committee-20190723oifziqgzkzeppp5rfoke7b55ye-story.html.
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BACKGROUND
Predictive scheduling ordinances, generally
Generally, the major issues predictive scheduling ordinances, or
“fair workweek” laws, address are advance notice of weekly work
schedules, penalties for last-minute schedule changes, rest time between shifts, and offering available hours to existing employees before hiring new employees. In order to understand where these provisions come from, it is important to consider what practices were
common before fair workweek laws were imposed, and which practices are still common in places without fair workweek laws.
It is a common practice for employers that are not governed by
fair workweek laws, particularly in the retail and food service industries, to give employees less than seven days’ notice, sometimes
barely even 24 hours’ notice, of scheduled shifts.6 Some employers
may even use a call-in system where employees must call their employer only hours before their tentatively scheduled shift to see if
they are needed.7 These practices make it difficult for employees to
plan ahead and schedule other important things like doctors’ appointments or child care.8
Other common practices include last-minute shift cancellation.9
This means an employer can cancel or shorten an employee’s shift
without prior notice, forcing the employee to forgo expected pay.
Sometimes, an employee is scheduled to work two or more shifts in
a row with inadequate rest time in between for the employee to recuperate.10 Other times, an employer may hire new employees to
cover additional available hours or extra work rather than giving
those hours to current employees who may need the extra money.11
These common practices are problematic in many ways. They
leave employees scrambling for childcare, unsure of whether they
6. See Stephane Wykstra, The movement to make workers’ schedules more humane, VOX
(Nov. 5, 2019), https://www.vox.com/future-perfect/2019/10/15/20910297/fair-workweek-lawsunpredictable-scheduling-retail-restaurants.
7. See Marcia Layton Turner, Is On-Call Scheduling in Retail Coming to an End?, FORBES
(Dec. 31 2016), https://www.forbes.com/sites/marciaturner/2016/12/31/is-on-call-scheduling-inretail-coming-to-an-end/#7f502ee8c0aa (noting that on-call scheduling is increasingly becoming less popular and there have been efforts to ban the practice).
8. See Stephane Wykstra, The movement to make workers’ schedules more humane, VOX
(Nov. 5, 2019), https://www.vox.com/future-perfect/2019/10/15/20910297/fair-workweek-lawsunpredictable-scheduling-retail-restaurants.
9. Id.
10. Id.
11. Id.
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will be able to pay all of their bills on time due to fluctuating income,
and unable to commit to doctors’ appointments and other obligations.12 Predictive scheduling laws are an attempt to address these
issues. Every ordinance differs from city to city, but the most common provisions include advance notice of weekly schedules, predictability pay, rest time between shifts, and offering additional available hours to existing employees before hiring new employees.13
The advance notice requirement typically requires employers to
provide their employees with at least two weeks’ advance notice of
their upcoming scheduled shifts.14 If, after those two weeks, the employer makes any changes to the schedule, the employer must compensate the employee for the change.15 This is often referred to as
predictability pay. In an effort to ensure employees are given an adequate period of rest between shifts, many of the ordinances require
employers to schedule each shift at least 10-11 hours apart.16 Finally,
while employers may want to prevent overtime or not want to cause
a part-time employee to become full-time, some of the ordinances require that employers offer any available hours to current employees
before hiring new employees to fill those shifts.17 This ensures that
employees who want the extra work and extra money that comes
along with it, are able to pick up those shifts.18
Trend of predictive scheduling ordinances across the U.S.
In 2015, following the Great Recession, the city of San Francisco,
California decided it needed to help its hourly workers find greater
stability in their lives.19 The city passed the Predictable Scheduling
and Fair Treatment for Formula Retail Employees Ordinance, sometimes referred to as the “Retail Workers Bill of Rights,” in an effort to
help these workers gain more control of their work schedules and
paychecks.20 The Ordinance applies only to retail establishments and

12.
13.
14.
15.
16.
17.
18.
19.

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Amanda Miggo, The Secure Scheduling Movement: Why Every State Should Consider
Enacting Secure Scheduling Legislation, 17 Cap. U. L. Rev. 155, 157 (2019).
20. Id. See also Maxine Neuhauser, San Francisco Retail Workers Bill of Rights, NAT’L. L.
REV. (July 8, 2015), https://www.natlawreview.com/article/san-francisco-california-retail-workers-bill-rights (Accessed Nov. 5, 2019) (noting that the San Francisco Retail Workers Bill of Rights encompasses the Predictable Scheduling and Fair Treatment for Formula
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requires that those employers (1) provide their employees with advance notice of their weekly work schedules; (2) pay employees predictability pay for last-minute schedule changes, with exceptions;
and (3) offer extra available hours to current employees before hiring
new employees.21
The San Francisco Retail Workers Bill of Rights paved the way
for other cities eager to follow suit. In 2017, New York, New York
and Seattle, Washington passed their own versions of predictive
scheduling and fair workweek ordinances, expanding protections to
include not only retail workers, but also food service employees.22
New York City’s Fair Workweek and Fast Food Deductions
Laws cover retail and fast-food employers.23 Much like the San Francisco law, the New York City law requires that employers (1) provide
employees with advance notice of their weekly work schedules; (2)
pay employees a schedule change premium for changes to the schedule; (3) offer open shifts to current employees before hiring new employees; and (4) ensure there are at least eleven hours between shifts
for each employee.24
The Seattle Secure Scheduling Ordinance also applies to retail
and food service employers and requires those employers to (1) provide employees with an annual good faith estimate of the hours and
on-call shifts to expect; (2) allow employees to request work schedule
changes; (3) ensure there are at least eleven hours between shifts for
each employee or compensate the employee if not; (4) provide 14
days’ advance notice of employee work schedules; and (5) compensate employees for work schedule changes.25

Retail Employees Ordinance as well as the Hours and Retention Protections for Formula
Retail Employees Ordinance, each designed to regulate retail employers in an effort to
protect workers).
21. Off. Lab. Standards, Formula Retail Employee Rights Ordinances, CITY OF SAN
FRANCISCO, https://sfgov.org/olse/formula-retail-employee-rights-ordinances.
22. See Off. Mayor, Fair Workweek and Fast Food Deductions Laws, Frequently Asked
Questions, N.Y.C. (July 23, 2020), https://www1.nyc.gov/assets/dca/downloads/pdf/workers/FAQs-FairWorkweek-Deductions.pdf; see also Off. Lab. Standards, Secure Scheduling Legislation Chart, SEATTLE.GOV, https://www.seattle.gov/laborstandards/ordinances/secure-scheduling.
23. Off. Mayor, Fair Workweek and Fast Food Deductions Laws, Frequently Asked Questions, N.Y.C. (July 23, 2020), https://www1.nyc.gov/assets/dca/downloads/pdf/workers/FAQsFairWorkweek-Deductions.pdf.
24. Id.
25. Off. Lab. Standards, Secure Scheduling Legislation Chart, SEATTLE.GOV,
https://www.seattle.gov/laborstandards/ordinances/secure-scheduling.
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In 2018, Oregon became the first to enact a statewide Fair Workweek Act.26 The Act has similar provisions to those of the city ordinances that came before it, though it extends the Act to include not
only the retail and food service industry, but the hospitality industry
as well.27 Employers in these industries across the state are required
to (1) provide employees advance notice of work schedules; (2) compensate employees for schedule changes; and (3) ensure a minimum
rest period between shifts.28
Two more fair workweek ordinances, in Philadelphia, Pennsylvania and Chicago, Illinois, will go into effect in 2020. Like Oregon’s
law, Philadelphia’s Fair Workweek Employment Standards ordinance covers employers in the retail, food service, and hospitality industries.29 As of January 2020, these employers will be required to (1)
provide advance notice of employee work schedules; (2) compensate
employees for changes to their schedules; and (3) offer open shifts to
current employees before hiring new employees.30
Until 2019, all of the predictive scheduling ordinances across the
country applied to a limited portion of the workforce. However, in
July 2019, the City of Chicago passed its Fair Workweek Ordinance
and extended coverage to not only retail, food service, and hospitality employers, but also building services, healthcare, manufacturing,
and warehouse services.31 Chicago’s ordinance is by far the most expansive and has come a long way from San Francisco’s limited and
narrow Retail Workers Bill of Rights.32 The Chicago Fair Workweek

26. Oregon Fair Workweek Act, OR. REV. STAT. §§ 653.412-653.490 (2019),
https://www.oregonlegislature.gov/bills_laws/ors/ors653.html.
27. Bureau Lab. & Indus., For Workers, Predictive Scheduling, Employers Frequently
Asked Questions, OREGON.GOV, https://www.oregon.gov/boli/TA/Pages/Predictive-EmployeeScheduling.aspx.
28. Matt Scherer, New Oregon Law Imposes Scheduling and Working Hours Obligations on
Employers, LITTLER (Aug. 14, 2017), https://www.littler.com/publication-press/publication/neworegon-law-imposes-scheduling-and-working-hours-obligations.
29. PHILA., PA. MUN. CODE §§ 9-4601 to 9-4611 (2020).
30. Id. But see, Lauren Cox, Phila. Off. Mayor, Fair Workweek: An Update on Regulations
and Postponed Effect Date, CITY OF PHILADELPHIA (Nov. 29, 2019), https://www.phila.gov/201911-29-fair-workweek-an-update-on-regulations-and-postponed-effect-date/ (Accessed Jan. 3,
2020) (explaining that the effective date of Philadelphia’s fair workweek law has been postponed to April 1, 2020 in order to give the Mayor’s Office of Labor enough time to finalize
regulations).
31. CHI. ADMIN. CODE §§ 1-25-010 to 1-25-170, 2-25-200 (2019), https://www.chicago.gov/content/dam/city/depts/bacp/OSL/ordinanceso20193928.pdf.
32. See Alexia Elejalde-Ruiz, City Council approves Chicago’s ‘fair workweek’ ordinance:
Now many workers must get two weeks’ notice of their schedules, CHI. TRIB. (July 24, 2019),
https://www.chicagotribune.com/business/ct-biz-fair-workweek-passes-committee-20190723oifziqgzkzeppp5rfoke7b55ye-story.html; see also Off. Mayor, Press Release, CITY OF CHICAGO
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Ordinance requires that employers (1) provide advance notice of employee schedules; (2) compensate employees for schedule changes,
with exceptions; (3) provide adequate rest time between shifts; and
(4) offer available shifts to existing employees before hiring new employees.33
Chicago’s Fair Workweek Ordinance may be the latest predictive scheduling law to be passed, but the trend of predictive scheduling ordinances will likely continue to grow. On November 5, 2019,
Senator Elizabeth Warren and Representative Rosa DeLauro reintroduced a federal “Schedules That Work” Act, which would provide
similar employee protections as those explained above, but on a national level.34 Predictive scheduling is clearly on the minds of all legislators, not just those who are local. This reinforces the notion that
predictability and stability for employees is important all across the
country.
Rationale behind predictive scheduling ordinances
Predictive scheduling is certainly pro-employee and primarily
aimed at retail and food service employers where the majority of employees are hourly and lower wage. The idea behind the regulations
is to give these workers more predictability and compensate hourly
workers for last-minute changes made by their employers. These regulations also incentivize employers to provide employees greater
predictability and stability by tacking on an added cost when lastminute scheduling changes are necessary. It also gives current employees options for more work, meaning more wages, before the employer hires new employees to pick up open shifts.
One of the strongest advocates for predictive scheduling is the
Fair Workweek Initiative, powered by the Center for Popular Democracy.35 The Initiative supports policymakers by providing
(July 24, 2019),
https://www.chicago.gov/content/dam/city/depts/mayor/Press%20Room
/Press%20Releases/2019/July/FairWorkweekOrdinance.pdf.
33. CHI. ADMIN. CODE §1-25 (2019), https://www.chicago.gov/content/dam/city/depts/bacp
/OSL/ordinanceso20193928.pdf.https://www.chicago.gov/content/dam/city/depts/bacp/OSL/ordin
anceso20193928.pdf
34. See, The Schedules That Work Act of 2019 Fact Sheet, U.S. SEN., https://www.warren.senate.gov/imo/media/doc/STWA%20of%202019%20Fact%20Sheet.pdf; see also, DeLauro and Warren Lead Members in Reintroducing Schedules That Work Act, Press Release, U.S. SEN. (June 21,
2017), https://www.warren.senate.gov/newsroom/press-releases/delauro-and-warren-lead-members-in-reintroducing-schedules-that-work-act; Stephanie Wykstra, The movement to make workers’ schedules more humane, VOX (Nov. 5, 2019), https://www.vox.com/future-perfect/2019/10/15/20910297/fair-workweek-laws-unpredictable-scheduling-retail-restaurants.
35. About the Fair Workweek Initiative, CTR. FOR POPULAR DEMOCRACY, http://www.fairworkweek.org.
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information and resources regarding the predictive scheduling
movement.36 The Fair Workweek Initiative “is driving the growing
momentum to restore a workweek that enables working families to
thrive.”37 The Initiative’s cited goals are to give employees control
over their lives, control over when they work and for how long, and
schedules they can count on.38 A commonality behind all of the predictive scheduling laws is the need to protect employees from unpredictability, give them a more consistent, stable flow of income, and
to help families who need to arrange for childcare and pay their bills
on time.
Not only are predictive scheduling ordinances beneficial to employees, the Fair Workweek Initiative and others argue that these
laws are beneficial to employers as well.39 For example, the Fair
Workweek Initiative suggests that “by offering workers a Fair Workweek, businesses can: boost profits…improve worker performance…recruit and retain talented workers…[and] reduce costly absenteeism.”40 Ultimately, when workers are given greater stability,
they are more engaged, leading to increased productivity and better
customer service. Additionally, when an employee feels valued, they
are more likely to add value back into the company.
Proponents of predictive scheduling argue that providing employees advance notice of their schedules does not cost much and
giving employees greater predictability and stability may actually
improve profitability and productivity.41 Employers certainly have
other pressures to meet client demands, maintain industry standards, and manage their budgets.42 However, if their employees have
a better quality of life, that will likely reflect on the business end.43

36. Id.
37. About the Fair Workweek Initiative: What We Do, CTR. FOR POPULAR DEMOCRACY,
http://www.fairworkweek.org/what-we-do.
38. Id.
39. A Fair Workweek: Good for Businesses and Workers, FAIR WORKWEEK INITIATIVE
(March 2018), https://s.bsd.net/popular/main/page/file/aa3223bd54132cfdf9_csm
6bn8q7.pdf.
40. Id.
41. Stephanie Wykstra, The movement to make workers’ schedules more humane, VOX
(Nov. 5, 2019), https://www.vox.com/future-perfect/2019/10/15/20910297/fair-workweek-lawsunpredictable-scheduling-retail-restaurants.
42. Id.
43. Id.
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Impact of predictive scheduling ordinances
In 2018, fair workweek laws protected at least 740,000 workers.44
With the addition of Philadelphia and Chicago’s fair workweek laws
in 2019, that number has certainly grown.
Employee perspective
From the employee perspective, these ordinances provide
greater stability.45 Arguably, certain employees may prefer the flexibility of a less predictable schedule. However, proponents of predictable scheduling argue that the stability fair workweek regulations
afford working parents, working students, and low-income families
far outweighs any benefits of a more flexible schedule.46 Studies have
shown that the unpredictable work schedules and income that many
workers face can cause psychological distress.47
Unpredictability can lead to volatile incomes, leaving low-income families struggling to make ends meet.48 Not knowing how
many hours of work to expect each week, and thus not knowing how
much money to expect on each paycheck, makes it difficult for employees to save money, make future plans, and create sustainable
spending budgets. Requiring employers to guarantee predictable
schedules, and therefore predictable income, helps improve employees’ quality of life.49
Employer perspective
Understandably, employers have different concerns. One concern often raised is how employers are supposed to account for unforeseen circumstances, such as sudden changes in client demand.50
44. Julia Wolfe, Janelle Jones, & David Cooper, ‘Fair workweek’ laws help more than 1.8
million workers, ECONOMIC POLICY INSTITUTE (July 19, 2018), https://www.epi.org/publication/fair-workweek-laws-help-more-than-1-8-million-workers/.
45. Wykstra, supra note 41.
46. Wolfe, supra note 44.
47. See Stephanie Wykstra, The movement to make workers’ schedules more humane, VOX
(Nov. 5, 2019), https://www.vox.com/future-perfect/2019/10/15/20910297/fair-workweek-laws-unpredictable-scheduling-retail-restaurants (explaining the toll that unpredictability takes on workers).
48. Id.
49. Id.
50. Alexia Elejalde-Ruiz, City Council approves Chicago’s ‘fair workweek’ ordinance: Now
many workers must get two weeks’ notice of their schedules, CHICAGO TRIBUNE (July 24, 2019),
https://www.chicagotribune.com/business/ct-biz-fair-workweek-passes-committee20190723-oifziqgzkzeppp5rfoke7b55ye-story.html.
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This is certainly a valid concern for employers that want to keep their
customers happy and protect their business. Most predictive scheduling laws provide exceptions for a number of circumstances that are
beyond the employer’s control as well as exceptions specific to certain industries. For example, the Chicago Fair Workweek Ordinance
exempts employers from the predictability pay requirement for
changes made to employee schedules due to acts of nature, public
utilities failure, or threats to public safety.51 Specific exceptions are
granted to employers, such as those in the healthcare industry, that
face an unanticipated increase in patients needing care due to an outbreak or natural disaster.52
Predictive scheduling regulations can be costly for employers.
Chicago employers have expressed concerns about how strict and
broad-sweeping the Chicago ordinance is and what it will mean for
their businesses, arguing that many of the regulations do not make
business sense.53 However, research has shown that predictable
scheduling actually does make business sense. One study done by
researchers from the University of Chicago, University of California,
and University of North Carolina showed that predictable schedules
in the retail industry increased sales by an average of 7% compared
to the usual 1-2% annual sales growth and increased employee
productivity by 5%, which is double the average annual productivity
growth.54
Other critics of fair workweek laws argue that implementing
these regulations pose “administrative nightmares” for employers.55
However, even though employers may see these regulations as
costly and administratively difficult to implement, there are resources available to help employers more easily manage employee
schedules.56
Local government perspective
It is easy to focus solely on the impact fair workweek legislation
has on employers and employees, however the city’s perspective is

51.
52.
53.
54.

CHICAGO ADMIN. CODE § 1-25-050(d) (2019).
Id.
Elejalde-Ruiz, supra note 50.
See A Fair Workweek: Good for Businesses and Workers, supra note 39 (citing a
2015-16 study of nineteen Gap, Inc. stores).
55. Ashik Ahmed, Fair Workweek: Fair or Unfair?, FORBES (June 26, 2018),
https://www.forbes.com/sites/ashikahmed/2018/06/26/fair-workweek-fair-or-unfair/#5ce0cadb681f.
56. Id.
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an important consideration as well. In deciding whether to propose
a predictive scheduling ordinance, the local government must consider what the impact will be on their city. One potential impact
could be that passing an ordinance that places such demands on employers may put the city at a disadvantage, meaning certain businesses may choose to set up shop elsewhere to avoid having to comply with these regulations. On the other hand, maybe it is
advantageous for the city to implement this ordinance now since this
seems to be an growing trend around the country. The city may also
be interested in signaling to employees in the city that they have been
heard and that they have an advocate for them in their local government.
Legal challenges
There has been little court involvement regarding fair workweek legislation so far.57 However, on November 1, 2019, the Building Owners & Managers Association of Chicago (BOMA) filed a lawsuit in the United States District Court for the Northern District of
Illinois, challenging the city over the Chicago Fair Workweek Ordinance.58 BOMA argues that the Ordinance is unconstitutionally narrow and will conflict with employers’ ability to effectively collectively bargain with their workers’ unions.59 Further, BOMA is
worried that employers will be forced to either make unfavorable
concessions or face penalties and litigation for violating the Ordinance.60

57. Alexia Elejalde-Ruiz, Chicago’s fair workweek law shouldn’t apply to union workers,
building owners say in lawsuit, CHICAGO TRIBUNE (Nov. 05, 2019), https://www.chicagotribune.com/business/ct-biz-fair-workweek-lawsuit-20191105-qdaopbs75fasdivvyfjhjn2uja-story.html (“New York City . . . was sued [in 2018] by the International Franchise Association, the New York State Restaurant Association, and . . . the Restaurant Law
Center . . . claim[ing that] the city council lacks authority to enact a scheduling ordinance
and should be preempted by state law. The case is pending.”).
58. Sarah Zimmerman, Lawsuit takes aim at city’s Fair Workweek Ordinance, CRAIN’S
CHICAGO BUSINESS (Nov. 4, 2019), https://www.chicagobusiness.com/employment/lawsuittakes-aim-citys-fair-workweek-ordinance; Bldg. Owners and Managers Assoc. of Chicago v.
The City of Chicago, Civil Case No. 19-CV-7212 (N.D. Ill. filed Nov 01, 2019).
59. Zimmerman, supra note 58; See also CHICAGO ADMIN. CODE § 1-25-030 (2019),
(“Nothing in this Chapter shall be deemed to interfere with . . . the right of employees to
bargain collectively with their employers through representatives . . . in order to establish
wages or other conditions of work in excess of the applicable minimum standards of the
provisions of this Chapter. . . . After the effective date of this Chapter, the requirements of
this Chapter may be waived in a bona fide collective bargaining agreement, but only if the
waiver is set forth explicitly in such agreement in clear and unambiguous terms.”).
60. Kenneth D. Walsh, An Early Challenge to Chicago’s Fair Workweek Ordinance, LEWIS
BRISBOIS LEGAL ALERTS (Accessed Jan. 3, 2020), https://lewisbrisbois.com/newsroom/legal-
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Specifically, BOMA’s complaint seeks declaratory judgment invalidating the Ordinance for three reasons.61 They argue that (1) the
Ordinance is preempted by the National Labor Relations Act
(NLRA) because it is not a minimum labor standard and thus should
be left unregulated in this way; (2) the Ordinance violates equal protection because it only applies to certain employers; and (3) the Ordinance violates Illinois’s Home Rule Authority.62
The outcome of this case could have sweeping ramifications for
all predictive scheduling legislation. If the federal court agrees with
BOMA and concludes that the Ordinance is preempted by the NLRA
and/or violates the equal protection clause of the 14th amendment, a
number of challenges to existing fair workweek legislation may arise,
which would result in a chilling effect on new legislation.
Concerning “Home Rule Authority,” BOMA argues that because the Illinois state constitution only grants local governments the
authority to regulate matters related to local government affairs, predictive scheduling regulations are beyond the scope of the city’s authority.63 It is unclear how the court might decide this issue because
the home rule provision in the Illinois Constitution is quite broad,
stating that the City Council can “legislate only on matters that pertain to local government or affairs.”64 However, the issue is important to note because a number of states have more specific
preemption language in their statutes explicitly barring cities from
passing ordinances that regulate employee affairs, wages, and scheduling. If the federal court dealing with the BOMA case concludes that
even the broad language of the Illinois home rule provision is sufficient to bar fair workweek legislation, such legislation in states with
statutes even more on point will not even have a chance.
It is important to continue to follow the BOMA case because the
outcome could have a great impact on the future of predictive scheduling across the country.
Ultimately, it is still too early to know exactly the impact predicative scheduling ordinances will have. It will be interesting to see if
the trend continues to grow or if it will be stopped in its tracks when
more controversial litigation arises or it meets more conservative local and state governments.
alerts/an-early-challenge-to-chicagos-fair-workweek-ordinance?fbclid=IwAR1-kXPZI80BHU3uobIptjyQ-btSOzDGzSZZuEwANngjN6U_swosTsCbqA.
61. Id.
62. Id. (“[A]ccording to BOMA, the Ordinance improperly regulates matters traditionally considered to be of a state and/or federal concern”).
63. Id.
64. Id.
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IS MILWAUKEE NEXT?
Possibility of passing a predictive scheduling ordinance in
Milwaukee, WI
There has been a wave of major U.S. cities that have passed predictive scheduling ordinances and more cities are following close behind. Milwaukee, Wisconsin, however, is not likely to be one of the
next cities to implement predictive scheduling. Under current Wisconsin law, cities across the state are foreclosed from passing any ordinances regulating employment.65 This kind of law is not unique to
Wisconsin. A number of other states have enacted similar preemption legislation blocking local governments from pursuing predictive
scheduling laws.66 The Wisconsin statute, Wis. Stat. § 103.007, states
that:
Employee hour and overtime requirements that are uniform
throughout the state is a matter of statewide concern and that the
enactment of an ordinance by a city, village, town, or county regulating employee hours or overtime would be logically inconsistent
with, would defeat the purpose of, and would go against the spirit
of the employee hour and overtime requirements. Therefore, the employee hour and overtime requirements shall be construed as an enactment of statewide concern for the purpose of providing employee
hour and overtime requirements that are uniform throughout the
state.67
Section 103.007(3)(a) specifically clarifies that the statute denies
Wisconsin cities the right to regulate the scheduling of employee
work hours or shifts, in addition to hours and overtime.68 Under this
law, Milwaukee will not be able to pass a predictive scheduling ordinance as other cities have done. However, members of the

65. WIS. STAT. ANN. § 103.007 (West, Westlaw through 2019 Act 186).
66. Richard Briffault, The Challenge of the New Preemption, 70 STAN. L. REV. 1995, 1999
(June 2018), (noting that “between 2015 and 2017, nine states preempted local predictive
scheduling laws”).
67. WIS. STAT. ANN. § 103.007 (West, Westlaw through 2019 Act 186).
68. WIS. STAT. ANN. § 103.007(3)(a) (West, Westlaw through 2019 Act 186) (subsection
(3)(b) further provides that any city ordinance regulating scheduling employee work
hours or shifts does not apply and may not be enforced); See also WIS. STAT. ANN. § 103.12
(West, Westlaw through 2019 Act 186) (stating that individual employers are allowed to
determine employment benefits and should be free from local regulations, making clear
the state’s intention to maintain uniformity in employment.)
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Wisconsin legislature have proposed Assembly Bill 265, a new bill
that would repeal the current law.69
If enacted, Assembly Bill 265 would give employees who work
for employers with 15 or more employees the right to request and
receive work schedule changes under certain circumstances.70 It also
specifically provides for predictable schedules for retail, food, and
cleaning service employees.71 As proposed, the bill is not nearly as
broad nor as strict as other predictive scheduling legislation. It is
much narrower in scope than the Chicago Fair Workweek Ordinance
and does not provide for any sort of predictability pay from the employer for scheduling violations. Instead, the only enforcement
mechanism the bill provides is the employees’ ability to file complaints with the Department of Workforce Development.
Nothing has come of this proposed legislation since its proposal
in June 2019, but if it does eventually pass, it would open the door
for cities like Milwaukee to consider fair workweek regulations.
Given the state’s concern with uniformity, the most likely way
Wisconsin’s employees will see predictive scheduling legislation
would be if the state decided to pass a statewide law similar to that
of Oregon.72 Especially with Assembly Bill 265 already on the table,
this is the best and easiest way to achieve greater stability for Wisconsin workers. Otherwise, the only way for Milwaukee to provide
its employees with predictive scheduling would be to pass an ordinance, which certainly would be challenged under Wisconsin law,
and see what the courts have to say about it. This, however, would
likely not be a viable option for the city because the state has maintained, and the Wisconsin Supreme Court has upheld, the argument
that the state has an interest in maintaining uniform regulations
when it comes to matters of statewide concern.73 As discussed above,
Wis. Stat. § 103.007 makes it clear that the state views regulations of
workplace scheduling as a statewide concern.
Do Milwaukee employees need predictive scheduling?
One of the greatest critics of Assembly Bill 265 is the Wisconsin
Restaurant Association. The Restaurant Association has spent much

69.
70.
71.
72.
73.

Assemb. B. 265, 104th Legis. Assemb., Reg. Sess. (WI 2017)
Id.
Id.
S. 828, 79th Legis. Assemb., Reg. Sess. (Or. 2017).
See Madison Teachers, Inc. v. Walker, 851 N.W.2d 337 (Wis. 2014).
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time and money in lobbying efforts against the proposed bill.74 They
rely largely on the argument that such a law would impose an undue
burden on employers in the restaurant industry, citing unpredictable
circumstances such as sudden spikes in customer demand, unforeseen weather, and other turnover issues.75
But employee complaints are genuine, so what remedies are
available to them? The Wisconsin Department of Workforce Development receives 2,500 wage and hour complaints each year.76 According to Wisconsin labor and employment attorney, Summer
Murshid, “restaurant employees are often the lowest paid and most
abused workers.”77 These employees would surely benefit from predictive scheduling regulations. One thing that seems to be holding
them back is lack of information. There is not much information
about the proposed assembly bill or the efforts to provide greater
protections for employees readily available to the average hourly
employee. If employees knew more, perhaps there would be a
greater push or more support for changing Wisconsin laws. Or, perhaps there is little out there because these issues are not pressing issues for Milwaukee or Wisconsin employees. The critics are loud and
supporters are hard to find. It is unclear if this is due to a lack of
information or a lack of want.
CONCLUSION
Predictive scheduling protects vulnerable employees in hourly
and low-wage positions by requiring employers to implement scheduling practices to provide those employees with greater stability.
These new scheduling practices include advance notice of weekly
work schedules, penalties for last minute schedule changes, ensuring
adequate rest time between shifts, and offering available hours to existing employees before hiring new. So far, at least five major cities
and one state have passed predictive scheduling legislation, benefiting both employees and employers. Despite all of the benefits predictable scheduling provides, there has been some controversy, particularly regarding the most recently passed ordinance in Chicago.
Only time will tell whether the trend will continue to grow
74. Legislative Bill/Resolution, Eyes on Lobbying, WISCONSIN ETHICS COMMISSION,
https://lobbying.wi.gov/What/BillInformation/2019REG/Information/16597.
75. Id.
76. James Chiolino, Summer Murshid, & Keith E. Kopplin, Understanding Wage and
Hour Law: Compliance, Enforcement, and Remedies, INSIDE TRACK, STATE BAR OF WISCONSIN
(Aug. 5, 2015), https://www.wisbar.org/NewsPublications/InsideTrack/Pages/Article.aspx?Volume=7&Issue=15&ArticleID=24253.
77. Id.
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nationally, perhaps leading to a federal law granting all employees
more predictability. Or, will the fair workweek continue to face challenges at the local and state level causing the trend to end?
Unless the Wisconsin legislature passes Assembly Bill 265 or the
United States Congress takes on the Schedules That Work Act, Milwaukee employees will not enjoy work schedule protections any
time soon. Private employers can make their own changes internally
to give their employees greater stability and predictability, however
it is likely that the workers who need these changes the most, will
not see them.
Predictive scheduling may be trending, but it is far from reaching Milwaukee.

