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ADVANCING A FEASIBLE SOLUTION TO CROSS-
BORDER EMPLOYMENT ENFORCEMENT 
MECHANISMS: PROMOTING UNIFORMITY AND 
CONSISTENCY IN THE ADMINISTRATION OF U.S. 
LABOR LAWS EXTRATERRITORIALLY 

By: Alina Veneziano* 

Abstract 
 
    This study analyzes the prior and current practice of the judi-

ciary in deciding cases of extraterritorial applications of U.S. anti-dis-
crimination statutes, such as Title VII, the ADA, and the ADEA.  Spe-
cifically, it analyzes when and to what extent courts have applied the 
protections of these Acts to foreign elements.  In 1991, Aramco held 
that legislation of Congress, unless a contrary intent is shown, is 
meant to apply only within the territorial borders of the United 
States.  Because of the congressional silence in Title VII, the Supreme 
Court in Aramco dismissed the case even though it involved a claim 
of discriminatory employment practices asserted by a U.S. national 
against a U.S. employer operating abroad.  However, what is inter-
esting in the context of employment law is that Congress has explic-
itly amended these statutes to provide for an extended geographic 
reach of its protections and has done so particularly after the judici-
ary had decided cases interpreting congressional intent contrary to 
what Congress had in fact intended.  This is what had transpired in 
Aramco.  Despite the increased protections provided by the statutory 
amendments, several gaps and inconsistencies remain.  Among such 
gaps and inconsistencies include the uncertain status of U.S. legal 
permanent residents employed abroad for U.S./U.S.-controlled em-
ployers.   

     This study, while ultimately concluding that the solution lies 
in efforts at harmonizing employment practices, recommends a new 
statutory amendment as an immediate solution to alleviate these 
harsh implications.  The proposed amendment seeks to make U.S. 
extraterritorial regulation more consistent.  The proposed amend-
ment advanced promotes one very significant change.  It extends the 
protections of the anti-discrimination statutes to U.S. permanent 
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legal residents employed abroad by U.S./U.S.-controlled employers.  
This recognizes the inherent local nature of labor regulation by re-
fusing to extend the statutes’ protections further but also recognizes 
the bond that U.S. permanent legal residents have with the United 
States, thus necessitating the extended protections for them.  This 
proposed amendment creates a system of regulation that does not 
discriminate based on the U.S. permanent resident’s nationality and 
makes the application and protections under U.S. law more con-
sistent in its administration.  Lastly, it better comports with our glob-
alized world that is characterized by international business expan-
sion, transitory employment, and mobility.  
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I. INTRODUCTION: EXTRATERRITORIALITY IN A MODERN 
GLOBALIZED WORLD 

    Extraterritoriality can be both a fascinating and problematic 
phenomenon allowing for the extended protection of U.S. laws while 
a person is employed abroad, but also creating serious sovereignty 
concerns regarding its scope and applicability.  Extraterritorial regu-
lation did not always pose a challenge for successful labor regulation.  
Traditionally, the concern of legislation governing the employment 
relationship was not dependent on international employment and 
cross-border practices.  Instead, congressional concern centered on 
domestic protections and, therefore, domestic regulation and en-
forcement.  

     Discriminatory employment practices have always been a 
part of the history of the United States.  Fortunately, the Congresses 
of the United States have enacted major legislation to regulate the 
employment practices and provide protections for aggrieved em-
ployees.  The most noteworthy statutes in U.S. labor law include Title 
VII of the Civil Rights Act of 1964, The Americans with Disabilities 
Act (ADA), and The Age Discrimination in Employment Act 
(ADEA).1  As globalization of businesses and technological advances 
developed, issues regarding employment mobility surfaced, such as 
the intended scope of these protections when one is employed in a 
foreign state, especially if the employer is a U.S. corporation.  These 
statutes have since been amended to provide for extraterritorial ap-
plications to protect U.S. nationals employed abroad. 

     As the world grows more interconnected, the implications 
for labor regulation become critical both in terms of foreign policy 
and harmony among the U.S. branches.  Reconciling the need to re-
spect international comity with the desire to extend the protections 
of U.S. law to claimants abroad is a difficult task.  Extraterritorial ex-
tensions try to bring balance to this predicament but can sometimes 
fall short.  This study will examine the approach taken by courts with 
respect to cross-border employment cases dealing with discrimina-
tory practices and how courts have traditionally made their 

 

  *Alina Veneziano is a Ph.D. Candidate at King’s College in Lon-
don, UK. She received her LL.M from New York University School of 
Law in 2019, her J.D. from Georgetown University Law Center in 2018, 
her M.B.A from Western Governors University, and her B.S. in Account-
ing from Western Governors University. Ms. Veneziano is a member of 
the Bar of the State of New York.  

1 See 42 U.S.C. § 2000e (2018); see also 29 U.S.C. § 623 (2018); 42 U.S.C. § 12112 (2018). 
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decisions.  This will include an evaluation into caselaw prior to and 
after the congressional amendments, the resulting gaps and incon-
sistencies that followed, but will not include coverage on the applica-
bility of Friendship, Commerce, and Navigation (FCN) Treaties.2  
The interaction between the judiciary and the political branches is 
both remarkable and surprising, while also setting the stage for im-
provements that can be made to the extraterritorial regulation of 
cross-border employment practices.   

 

II. DEMONSTRATING THE PROBLEM  

     Part II summaries the purpose of the anti-discrimination stat-
utes and how extraterritoriality comes into play.  Although extrater-
ritorial regulation raises issues of sovereignty and accountability, a 
system of strict territoriality leads to unfair results, under-regulation, 
inconsistencies, and is contrary to modern transitory employment 
practices.  Where is the United States presently and what are the 
main arguments for and against extended protections?  This Part in-
tends to illuminate such details. 

 

Outline 

     This paper is structured in the following manner.  Part II be-
gins by sketching a brief background on the major anti-discrimina-
tion statutes, followed by the problem that current law presents 
when dealing with issues of the extraterritorial extensions of the U.S. 
anti-discrimination statutes.  It concludes with debates as to why U.S. 
labor law should remain confined to citizens and then presents an 
alternative approach.  Part III provides the history of extraterritorial 

 

2 This study will be limited to an examination of judicial cases that have been pre-
sented with transnational employment issues and will discuss the trends of past and pre-
sent judicial extensions of U.S. employment laws abroad, the congressional reactions to 
caselaw in these contexts, the propriety of extraterritorial applications by the courts, and 
recommendations to fill in the gaps.  It does not provide an analysis into the Friendship, 
Commerce, and Navigation (FCN) Treaties in regulating transnational employment is-
sues.  For a further elaboration on case decisions and scholarly reports on the effects of 
FCN Treaties on this subject, see Sumitomo Shoji Am. v. Avagliano, 457 U.S. 176 (1982); see 
also Kathy Roberts, Correcting Culture: Extraterritoriality and U.S. Employment Discrimination 
Law, 24 Hofstra Lab. & Emp. L.J. 295 (2007);  James M. Zimmerman, Extraterritorial Appli-
cation of Federal Labor Laws: Congress's Flawed Extension of the ADEA, 21 Cornell Int’l L.J. 103 
(1988). 
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amendments were promulgated is displayed in detail directly below.  
The light-shaded boxes indicate that a claim can be stated under the 
relevant set of circumstances; however, the dark-shaded boxes indi-
cate that those such situations fall outside the ambit of the statutes’ 
protections. 

 
  Pre-Amendment 

Title VII, ADA, & 
ADEA* 

1 
•! U.S. National 
•! U.S. Employer 
•! Operating in United States 

 

2 
•! U.S. National 
•! U.S. Employer 
•! Operating Abroad 

 

3 
•! U.S. National 
•! Foreign Employer 
•! Operating in United States 

 

4 

•! U.S. National 
•! Foreign U.S.-Controlled Em-

ployer 
•! Operating Abroad 

 

5 
•! U.S. National 
•! Foreign Employer 
•! Operating Abroad 

 

6 
•! U.S. Permanent Legal Resident** 
•! U.S. Employer 
•! Operating in United States 

 
!

7 
•! U.S. Permanent Legal Resident ** 
•! U.S. Employer 
•! Operating Abroad 

 
!

8 
•! U.S. Permanent Legal Resident ** 
•! Foreign Employer 
•! Operating in United States 

 
!

9 

•! U.S. Permanent Legal Resident ** 
•! Foreign U.S.-Controlled Em-

ployer 
•! Operating Abroad 

 

10 
•! U.S. Permanent Legal Resident ** 
•! Foreign Employer 
•! Operating Abroad 
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*Note, circumstances within the light-shaded sections would 

still be subject to the Foreign Law Defense. 
**All foreign nationals are placed in this category as well, but its 

implications will not be emphasized since this study is limited to an 
examination of the differences in treatment between U.S. nationals 
and U.S. permanent legal residents when employed abroad by 
U.S./U.S.-controlled foreign employers nor would the proposed 
amendment extend to foreign nationals in these circumstances. 

 
     As illuminated above, whether coverage extends to a partic-

ular situation is not based on citizenship of either the employee seek-
ing protection or the employer to which the action is brought against.  
Instead, coverage appears to be based on the employer’s connection 
to the United States, not the employee’s connection.   

     While these amendments were considered major success sto-
ries for civil rights activists, internationalists, and American employ-
ees, questions remained unresolved.  For instance, what is the status 
of the presumption against extraterritoriality now?  Is it the clear in-
dication rule of Aramco or did the congressional amendment obviate 
that requirement in future cases?  Should courts still use it when Con-
gress is silent or ambiguous as to a statutory provision’s geographic 
reach?  Or was Congress’ immediate amendments to the anti-dis-
crimination statutes an indication of disapproval for the judiciary’s 
overly fierce use of the presumption?  It appears that Congress was, 
in large part, prompted to amend these statutes due to recent unfa-
vorable judicial opinions on the matter.  In fact, Professor Curtis 
Bradley suggests that “[t]here is no reason to think that Congress 
would have addressed these issues, at least this quickly, had it not 
been for the Court's application of the presumption in Aramco.”56  
Furthermore, as Bradley correctly asserts, it was the use of the pre-
sumption against extraterritoriality that compelled Congress to ana-
lyze these political uncertainties that extraterritorial applications 
have created.57   

IV. RECOMMENDATIONS  

     As illustrated, there is great confusion in defining the terms 

 

56 See Curtis A. Bradley, Extraterritorial Application of U.S. Intellectual Property 
Law: Principal Paper: Territorial Intellectual Property Rights in an Age of Globalism, 37 Va. J. 
Int’l L. 505, 553 (1997). 

57 Id. 
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and scope of the extraterritoriality of labor regulations.  Part IV rec-
ommends a solution to the current problems that plague the applica-
tion of the U.S. anti-discrimination statutes to domestic and foreign 
conduct.  The solution ultimately turns on a request for harmoniza-
tion efforts but recommends a statutory amendment in the short 
term to alleviate the immediate harsh inconsistencies. 

 

Statutory Amendments as A Starting Point 

Generally 

     A creative approach, one recommended by this study, em-
phasizes a revision of the statutes’ provisions.  Before examining 
what the amendments will entail, it is important to note that amend-
ments to U.S. statutes when evaluating cases of extraterritorial regu-
lation are not the ideal approach.  Instead, an approach that focuses 
on multilateral efforts at harmonizing state laws in the employment 
context would better comport with an ever-increasing globalized 
world.  It would also more appropriately align with the pattern of 
transitory international employment, meaning the commonality of 
people to work in a foreign state for some time, then work in a dif-
ferent foreign state or return to the United States, if that is their home 
state.  Employment habits today are highly mobile and increasingly 
taking on a variety of international levels.  To accommodate this, it is 
urged that states re-examine the goals of harmonization and take a 
serious look at the possibility of advancing a harmonized and coor-
dinated system of labor regulation. 

     The approach noted above is a drastic one; one that is not 
easily nor quickly accomplished.  Attempts at treaty-negotiations in 
this area are not so much based on harmonization of laws as they are 
with creating new rules or with respecting the other’s states laws.  
Thus, in order to remedy the immediate disparate impacts that the 
current system demonstrates, a statutory amendment is proposed.   

 

How Should Statutes Be Interpreted? 

     How should courts be interpreting congressional statutes?  
When Supreme Court interpretations affect the regulation of con-
duct, such decisions become law.  The arguments against this judicial 
activism rest on the fact that the judiciary are unelected members, 
making these sweeping decisions appear undemocratic.  Yet it is the 
Supreme Court that readily and continuously makes law in this 
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respect.  So, the question stands, how should statutes be interpreted 
by the Supreme Court? 

     Professors William Eskridge and Philip Frickey outline the 
three main theories of statutory interpretation: “intentionalism,” 
“purposivism,” and “textualism,” all of which they refer to as “foun-
dationalist” theories.58  Intentionalism looks to the “actual or pre-
sumed intent of the legislature enacting the statute;” purposivism re-
fers to the “actual or presumed purpose of the statute;” and 
textualism mandates the “literal commands of the statutory text.”59  
Each theory, as the Professors contend, fails to constrain the discre-
tion of the judiciary and fails to establish majoritarian legitimacy.60  
They argue that these foundationalism approaches are a “flawed” 
strategy for dealing with statutory interpretation and that courts 
should instead adopt an approach based upon a positive model of 
“practical reason.”61   

     This model allows the judiciary to consider a broad range of 
evidence such as text, history, and the text’s evolution in order to 
form a preliminary view of the statute at issue.62  The judiciary then 
considers this preliminary view against the text, history, and “con-
formity to contemporary circumstances and values.”63  If this approach 
were followed, Professors Eskridge and Frickey note, then statutory 
interpretation is neither mechanical nor the product of unpredictable 
decision-making, but instead an approach that mandates the perqui-
sites of deliberation and candor.64 

     The Supreme Court has tended to rely on textualism because 
it is the simplest to justify.65  But this is not the ideal approach.  Con-
sider Aramco again.  By following the text of Title VII precisely, the 
claimant in Aramco was denied an extraterritorial extension even 
though the case was a relatively simple one involving a U.S. national 
suing an U.S. employer operating in a foreign state.  Following the 
model as set forth by Professors Eskridge and Frickey, the Court 
would have examined all evidence including the history of the stat-
ute.  It likely would have concluded that the legislative history and 

 

58 See William N. Eskridge, Jr. & Philip P. Frickey, Statutory Interpretation as Practical 
Reasoning, 42 Stan. L. Rev. 321, 324 (1990). 

59 Id. 
60 Id. 
61 Id. at 322, 345. 
62 Id. at 352. 
63 Id.  
64 Id. at 383. 
65 Id. at 337 (“[T]he Supreme Court often finds the intentionalist and the purposivist 

approaches insufficient and purports to rely simply on the statutory text.”) 
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the “contemporary circumstances and values”66 reveal a congres-
sional concern to extend the protections of Title VII to U.S. nationals 
when employed by a U.S. employer operating in a foreign state.   

     The situation as to whether the anti-discrimination statutes 
should be extended to encompass a greater pool of potential plain-
tiffs is another issue.  For instance, arguably little legislative history 
on Title VII exists regarding the extraterritorial application of Title 
VII to U.S. permanent legal residents employed abroad by U.S./U.S.-
controlled foreign employers.  What does this mean?  It means that 
sometimes the approach based upon “practical reason”67 will not 
yield the best results.  External factors such as increased transitory 
employment or U.S. permanent residency are not so easily contem-
plated by Congress much less placed within the legislative history of 
a regulatory statute.   

     Therefore, should it be up to the courts to imply the just result 
in these circumstances?  There are compelling reasons to think that it 
should not.  First and foremost, the Supreme Court is composed of 
an unelected group of individuals whose job it is to interpret the law 
and deliver rationales for its decisions – whatever those decisions 
may be.  Second, shall the Court engage in such behavior, they are in 
effect making law, which is inherently the basic duty of the legisla-
ture.  Third, as pointed out by Professors Eskridge and Frickey, the 
Court has tended to rely on textual arguments when interpreting 
statutes with little to no consideration or emphasis on external fac-
tors.  Therefore, the solution cannot and should not rest with the ju-
diciary.  Is this problem simply that courts do not want to read into 
statutes an intent that they are unsure about?  Perhaps the United 
States – and the global community as well – does not want the judi-
ciary to engage in such behavior.  If this is so and the premise that 
the solution must be based upon, then the next steps would have to 
entail a statutory amendment duly promulgated by Congress. 

The Proposed Amendments’ Provisions 

Introduction 

     A statutory amendment to Title VII, the ADA, and the ADEA 
is a good first step.  It will address the current gaps and inconsisten-
cies in the application of these Acts.  To address the current short-
comings noted by this study, the proposed amendment will 

 

66 Id. at 352. 
67 Id. at 322. 
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encompass the following change: extend the protections fully to U.S. 
permanent legal residents when employed abroad by U.S./U.S.-con-
trolled foreign employers.  This is done to make the laws’ applica-
tions more uniform and fairer across borders. 

Extending the Amendments’ Provisions to U.S. Permanent 
Legal Residents 

     It is incumbent upon a state to allow the protections of its 
laws to follow and safeguard its nationals while abroad.  The provi-
sions of the U.S. anti-discrimination laws are no different.  However, 
something that has come under intense debate within the past sev-
eral decades is the meaning of a national.  What it means to be a na-
tional seems to be a simple question but actually represents a com-
plicated issue.  Does U.S. law apply abroad to anyone who maintains 
a residence in the United States, including undocumented aliens?  Or 
is it a purely formalistic requirement that looks to whether the claim-
ant has satisfied the pro-forma naturalization requirements?  The an-
swer should lie somewhere in between these two opposite ends.  
Therefore, the question that needs to be asked is how much connec-
tion to the territory of the United States is needed to satisfy this re-
quirement? 

     Once more, there is an inconsistency in the modern extrater-
ritorial application of the U.S. anti-discrimination statutes: they ex-
tend abroad only to a U.S. national employed in a foreign state, not 
to permanent legal residents of the United States.  This gap relates to 
the status of U.S permanent legal residents.  This class is not explic-
itly provided for in the amendments because they are not citizens of 
the United States.  But the situation differs when dealing with em-
ployment inside the United States.  When permanent residents are 
employed within the United States, they are afforded the protections 
of the anti-discrimination statutes, regardless of their employer’s 
state of incorporation or relation to the United States.  However, the 
split is manifested when these U.S. permanent legal residents are em-
ployed abroad by U.S/U.S.-controlled foreign employers.  This cre-
ates a situation where U.S./U.S.-controlled employers operating 
abroad are not liable to U.S. permanent legal resident employees even 
though both these employers and these employees have the connection to the 
territory of the United States.   

     An amendment to the definition of employee to include U.S. 
permanent legal residents when employed in these circumstances in 
a foreign state should be incorporated in the proposed amendment.  
A statement referencing the U.S. permanent legal residency status 
within the definition of covered employees would suffice.  This 
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revision would extend only to U.S. permanent legal residents when 
employed by U.S./U.S.-controlled foreign employers operating in a 
foreign state.  Furthermore, there are no logical reasons to justify con-
fining these protections solely to citizens of the United States.  The 
United States is dependent upon the diversity of its society, a major 
component of which includes its population of permanent legal res-
idents who have developed the connection necessary to justify the 
extended protections of U.S. labor laws extraterritorially.  Effecting 
this change promotes both equality among claimants as well as the 
consistency in administration of the U.S. anti-discrimination statutes.  
To do otherwise would be to ignore the effects of globalization and 
the transitory travels for employment purposes.  Thus, categorizing 
and thus treating permanent legal residents as U.S. nationals with a 
clear indication in the proposed amendment better comports with 
the mobility of employment patterns of those living in the United 
States legally and choosing to work abroad.   

The Proposed Text of the Statutory Amendments 

     The amendments to Title VII, the ADA, and the ADEA were 
an excellent start towards harmonization and the consistent admin-
istration of labor laws extraterritorially amongst claimants.  How-
ever, as noted, they were incomplete and fell short of the consistency 
needed in today’s modern world.  Most notably, the amendments’ 
extensions are applicable only with respect to U.S. nationals who are 
employed in a foreign state; they do not apply to U.S. permanent le-
gal residents.  Fortunately, a proposed amendment can remedy this 
by addressing the following gap: extending the protections of the 
anti-discrimination statutes to U.S. permanent legal residents to the 
same extent as U.S. nationals when employed abroad by U.S./U.S.-
controlled foreign employers.  This issue can be addressed by 
amending the term “employee” in the statutes.  The proposed 
amendment to the definition of “employee” is displayed below with 
the changes underscored. 

 
Title VII & ADA à The term "employee" means an individual 

employed by an employer.  With respect to employment in a foreign 
country, such term includes an individual who is….. 

a citizen of the United States or 
a permanent legal resident of the United States 
…..who is employed by a U.S. employer or an employer who 

meets the control test 
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ADEA à The term "employee" means an individual employed 
by any employer a workplace in a foreign country . . . . The term "em-
ployee" includes any individual who is….. 

a citizen of the United States employed by an employer in a 
workplace in a foreign country or 

a permanent legal resident of the United States 
…..who is employed by a U.S. employer or an employer who 

meets the control test 
 
     As demonstrated above, the protections of the U.S. anti-dis-

crimination statutes now extend to U.S. permanent legal residents 
when employed abroad by U.S./U.S.-controlled foreign employers. 

     Depicted below are the results from varying employment sit-
uations in the following two circumstances: (1) with the congres-
sional amendments, which is the current state of affairs, and (2) with 
the proposed amendment outlined in this section. 

 
 
  Congres-

sional 
Amendment* 

Proposed 
Amend-
ment* 

1 
• U.S. National 
• U.S. Employer 
• Operating in United States 

  

2 
• U.S. National 
• U.S. Employer 
• Operating Abroad 

  

3 
• U.S. National 
• Foreign Employer 
• Operating in United States 

  

4 

• U.S. National 
• Foreign U.S.-Controlled Em-

ployer 
• Operating Abroad 

  

5 
• U.S. National 
• Foreign Employer 
• Operating Abroad 
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6 

• U.S. Permanent Legal Resi-
dent ** 

• U.S. Employer 
• Operating in United States 

 

 

7 

• U.S. Permanent Legal Resi-
dent ** 

• U.S. Employer 
• Operating Abroad 

 
 

 

8 

• U.S. Permanent Legal Resi-
dent ** 

• Foreign Employer 
• Operating in United States 

  

9 

• U.S. Permanent Legal Resi-
dent ** 

• Foreign U.S.-Controlled Em-
ployer 

• Operating Abroad 

 
  

 

10 

• U.S. Permanent Legal Resi-
dent ** 

• Foreign Employer 
• Operating Abroad 

  

 
*Note, circumstances within the light-shaded sections would 

still be subject to the Foreign Law Defense. 
**All foreign nationals are placed in this category as well, but its 

implications will not be emphasized since this study is limited to an 
examination of the differences in treatment between U.S. nationals 
and U.S. permanent legal residents when employed abroad by 
U.S./U.S.-controlled foreign employers nor would the proposed 
amendment extend to foreign nationals in these circumstances. 

 
     As shown above, the differences are seen in Situations 7 & 9 

only to the extent that the “foreign national” in those circumstances 
for which it is relevant includes a U.S. permanent legal resident.  
Then, the U.S. permanent legal residents would technically not be 
considered a foreigner anymore but would instead be treated as U.S. 
nationals for purposes of the proposed amendments’ extensions.   

     It is inconsistent for employers operating abroad in these cir-
cumstances to be exempt from compliance with the U.S. anti-dis-
crimination laws only with respect to their employees that are U.S. 
permanent legal resident and, therefore, not formally U.S. citizens.  
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The proposed amendments advanced by this study are consistent 
with modern globalization, transitory employment practices, notions 
of fairness, and are an excellent first step towards harmonization ef-
forts.  The result, once more, is to extend the statutes’ protections to 
U.S. permanent legal residents when employed by U.S./U.S.-con-
trolled foreign employers operating abroad.  This makes the admin-
istration of the U.S. labor laws more consistent among claimants. 

V. CONCLUSION  

     This study illuminated the history and trends of the extrater-
ritorial application of the U.S. anti-discriminatory laws.  The most 
significant laws in the United States regulating employment prac-
tices are Title VII, the ADA, and the ADEA.  Caselaw prior to the 
statutory amendments have tended to deny extraterritorial applica-
tion to U.S. nationals employed abroad based on the notion that the 
statutes lack the required congressional indication for an extended 
geographic reach.  The judiciary had traditionally based these hold-
ings on the assumption that Congress is primarily concerned and 
legislates only with respect to domestic conditions.   

     After unfavorable case decisions, such as Aramco, Congress 
reacted to amend these statutes to explicitly allow for extraterritorial 
applications to protect U.S. nationals employed for a U.S./U.S.-con-
trolled foreign employer operating in a foreign state.  Thus, a U.S. 
national employed abroad for a U.S./U.S.-controlled foreign em-
ployer could assert a Title VII claim, for example, based on the em-
ployer’s alleged discriminatory employment practices.  These 
amendments were greatly needed and considered major successes in 
employment regulation as they were consistent with an ever-increas-
ing globalized world and mobile U.S. society. 

     However, even though the amendments rightfully extended 
the Acts’ provisions to U.S. nationals employed abroad for certain 
employers, many gaps and inconsistencies remained.  For instance, 
it has been unclear to what extent U.S. permanent legal residents 
should be afforded the same protections – if at all – as U.S. nationals.  
Since the text of the amendments extend the Acts’ provisions to “cit-
izens” of the United States, the U.S. permanent legal residents have 
tended to fall outside the amendments’ protections.  Because of this, 
U.S. employers operating in a foreign state can effectively engage in 
discriminatory employment practices so long as the conduct takes 
place outside the United States and targets the U.S.-permanent legal 
resident.  Where it did possibly extend, employers operating abroad 
could utilize the Foreign Law Defense to escape liability if compli-
ance with U.S. law would cause the employer to violate the local law 
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in the foreign state where the employer is operating.   
     This study, while stressing the need for the political branches 

to develop multi-lateral efforts at the harmonization of state employ-
ment laws, articulated an amendment to the Acts that would address 
the immediate unfairness and gaps in the current application of the 
anti-discrimination statutes extraterritorially.  The proposed amend-
ment would allow for U.S. permanent legal residents to receive the 
protections of the U.S. anti-discrimination laws when employed by 
U.S./U.S.-controlled foreign employers with operations in a foreign 
state.   

     The proposed amendment would accomplish this goal by 
amending the text of the statutes, specifically the definition of “em-
ployee.”  The proposed amendment would explicitly include U.S. 
permanent legal residents in the definition of “employee.”  The result 
is to definitively treat U.S. permanent legal residents as citizens of 
the United States for purposes of the Acts’ extensions.  Thus, the term 
“employee” would be amended in Title VII, the ADA, and the 
ADEA.  It would now be defined as an individual employed by an 
employer in a foreign state, for which that individual would now in-
clude not only citizens of the United States but also U.S. permanent 
legal residents of the United States who are employed by a U.S. em-
ployer or an employer who meets the control test.  These proposed 
amendments would provide greater protections and fairness to indi-
viduals employed abroad.  Such results are both necessary and criti-
cal in an internationally, transitory, and mobile world.       
 


