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Protecting the Disabled Individual
Through the Use of a Medicare

Set-Aside Trust

In America it is preferable to become
disabled as the result of the fault of
another rather than to become disabled
on the job, because the plaintiff in a
tort settlement receives more benefits,
including Medicare benefits, than the
plaintiff in a workers’ compensation
case. But if a Medicare set-aside trust is
properly set up and used, a disabled
worker can be guaranteed that his or
her Medicare benefits will be available,
even after that person receives a work-
ers’ compensation settlement. The theo-
ry behind this type of trust is set forth
below as well as the means for proper-
ly using it.

By Susan G. Haines and

John J. Campbell
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hen an individual is disabled on

the job, he or she has two kinds

of damages: financial and physi-

cal. The difference between an

individual disabled on the job
and an individual disabled through the fault of
another is that the latter has a chance to start over.
Most states provide that the disabled worker will
receive up to two-thirds of his or her average week-
ly wage, as well as work-related medical expenses.
In a tort settlement, plaintiffs often recover a lump
sum intended to compensate them not only for lost
income and medical bills but also for lost self-
esteem, lost limb, and even lost marital relations.
None of this is true for the individual who is dis-
abled on the job.

The individual disabled on the job relies on the
government’s disability insurance—Social Security
Disability Income (SSDI). In 32 states, receipt of
workers’ compensation benefits profoundly affects
SSDI. Receipt of workers’ compensation disability
benefits in those states will directly reduce the SSDI
payment on a dollar-for-dollar basis, to the extent
that the claimant will receive no more than 80 per-
cent of his or her gross income.! Although injured
workers will also have all of their work-related
medical expenses paid by the workers’ compensa-

Susan G. Haines, Esq., and Jobn J. Campbell, Esq., are
attorneys at the Law Offices of Susan G. Haines, P.C.,
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pensation settlements where public benefits are
involved.
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tion carrier, their income will still be below the
standard of living they enjoyed before the injury.

The vast majority of workers’ compensation
(WC) cases throughout the country are riddled
with disputes about what constitutes “work-relat-
ed” medical expenses. The carrier and the claimant
are often in disagreement about whether the pre-
senting medical symptoms are the result of the orig-
inal accident, or a new illness, or some new stress
in the claimant’s life. Open an old workers’ com-
pensation file and you will find years of squab-
bling, bitter feelings, and even litigation. In this
sense, every WC case is contested.

Even if the carrier and the claimant agree on the
definition of work-related medical expenses and
the carrier pays all medical bills, the claimant still
lacks the necessary funds with which to restart his
or her life.

In a tort settlement, the plaintiff may recover
funds with which to purchase a handicapped-
equipped van, renovate a home, enroll in special
schooling or rehabilitation programs, or provide
for outside-care management services. In a WC
case, the claimant who receives even 100 percent
medical coverage will still not have funds available
to accomplish what a plaintiff can with substantial
funds from a tort settlement.

The disabled plaintiff in a tort settlement does
not lose his or her eligibility for coverage under
group health insurance policy by virtue of having
received the settlement for damages. The plaintiff
can recover a lump-sum settlement and still qualify
for health insurance benefits. The individual dis-
abled at work does not recover a lump sum and is
not awarded monies for loss of consortium or men-
tal anguish, although his or her anguish may be just
as great as that of the plaintiff in a tort case.
Further, his or her group health insurance policy
will have a clause excluding coverage for any work-
related medical expenses. In America, it is prefer-
able to become disabled as the result of the fault of
another rather than to become disabled on the job.

In 1997, Congress provided for qualified
assignments of structured settlements in WC cases.
As a result, the structured-settlement industry
began to target WC cases as possible candidates for
structured settlements. In the last few years, there
has been a dramatic rise in the number of WC cases
settled with annuity products as opposed to lump
sums.

Catriers compromise WC cases by cashing out
the workers’ entitlement to future medical benefits
and lost wages. The compromise is paid as a lump
sum and is less than the worker would have
received had he or she not settled out the case but
rather lived into old age continuing to receive ben-
efits, both medical and wage replacement (indem-
nity) from the WC carrier. Disabled workers are
motivated to settle out their benefits because they
are anxious for money with which to restart their
life.

The carrier wants to get the claimant “off the
books” and the claimant wants to start life over.
Both sides are anxious to separate. In the cynical,
litigious atmosphere that has developed between
the claimant and the carrier, both are motivated to
settle.

Unlike the liability plaintiff, the WC claimant
cannot get health insurance benefits once the case
settles. That leaves Medicare as the only potential
source of health insurance for the disabled worker.
Within 24 months of receiving SSDI benefits, the
claimant will be eligible for Medicare. However,
Medicare is always secondary to WC and will not
recognize or condone any attempt to shift the car-
rier’s responsibility to pay for the injured workers’
medical care.

It makes sense that the disabled worker wants a
cash settlement for injuries and also wants, as does
the plaintiff in a tort settlement, to preserve eligi-
bility for public benefits. In the case of the disabled
worker, the most important of those public benefits
will be Medicare and not Medicaid. Federal law
already provides a means to preserve Medicaid
benefits when the plaintiff recovers a tort settle-
ment.?

The focus of this article will be on the preserva-
tion of different kinds of public benefits in the con-
text of a different settlement—the workers’ com-
pensation settlement. The public benefits at issue
here are an entitlement program—Medicare.
Ironically, however, just like the corollary welfare
benefits under the Medicaid program, those
Medicare benefits are not available following the
settlement of a WC case, but they are available fol-
lowing the settlement of a tort case. Just as a trust
is necessary to preserve Medicaid benefits in a tort
case (e.g., a disability trust under Title 42 of the
United States Code, Section 1396p(d)(4)(A)), a
trust is necessary to preserve Medicare benefits in a
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WC settlement. This trust is known as a Medicare
set-aside trust and was first proposed by our office
in 1995. The Health Care Financing Administra-
tion (HCFA) has adopted this trust as a means of
reasonably considering Medicare’s interests and of
preserving the claimant’s entitlement to Medicare
benefits after the receipt of a WC settlement. The
purpose of this article is to set forth the theory
behind the Medicare set-aside trust and help the
reader understand the context in which it should be
used. Provided that the Medicare set-aside trust is
properly used, disabled workers can be guaranteed
that their Medicare benefits will be available to
them, even after they receive a WC settlement.

Understanding Definitions

Medicare is distinguishable from Medicaid. Unlike
Medicare, Medicaid eligibility criteria and funding
are provided partly by the states. Therefore, the
rules on Medicaid liens and Medicaid eligibility
vary from state to state. This variance is not true
for Medicare, which is governed solely by federal
law. Eligibility for Medicaid is based on an appli-
cant’s assets and income as they measure against
federal poverty guidelines. Therefore, a personal
injury recovery could disqualify a Medicaid recipi-
ent from Medicaid benefits. On the other hand, eli-
gibility for Medicare is unrelated to financial need.
A personal injury recovery will not affect the
Medicare beneficiary’s continued eligibility for
Medicare benefits.

However, Medicare will have a claim against
the personal injury recovery for its post-injury pay-
ment for services that reasonably could have been
expected to be paid by WC insurance.® A recovery
deriving solely from a WC settlement will affect
Medicare benefits.

The most valuable sources for understanding
how the government monitors WC settlements and
overpayments are the Medicare Fiscal Intermediary
Manual, Part 3 (MIM) and the Medicare Carrier’s
Manual, Part 3, (MCM). These manuals are pro-
mulgated by the HCFA, the federal agency that
administers the Medicare program. They are writ-
ten to guide the Part A fiscal intermediaries and the
Part B carriers on how to recognize and reject
claims for Medicare-covered services when WC
benefits are involved. “Fiscal intermediaries” are
insurance companies that contract with Medicare
to administer Part A Medicare benefits in a partic-
ular region. “Carriers” are providers (e.g., doctors,

clinics, or labs) that have contracted through an
insurance company to provide Part B Medicare
benefits for a particular region.

Medicare Part A primarily covers hospitaliza-
tion and pays partially for semiprivate room and
board, general nursing, and miscellaneous services
and supplies while a beneficiary is hospitalized.
Medicare Part A also pays for home health care
and hospice care for beneficiaries who qualify.

Medicare Part B pays partially for physician’s
services, inpatient and outpatient medical and sur-
gical services and supplies, physical and speech
therapy, diagnostic tests, durable medical equip-
ment, and similar items, in or out of the hospital.

After employees are disabled on the job, they
may apply for SSDI benefits. Within five months of
applying, and assuming that they are totally dis-
abled (so as to be unable to engage in any substan-
tial, gainful employment), disabled workers qualify
for SSDI. Once disabled workers have been receiv-
ing SSDI benefits for 24 months, they qualify for
Medicare. However, provided that their medical
expenses were covered under their WC policies,
none of their medical bills are likely to have ever
been paid by Medicare prior to settlement of the
WC claim. That is, the WC carrier will always be
primary and Medicare will always be secondary.
(Medicare is not likely to make any secondary pay-
ments until all WC benefits are paid and the
claimant has exhausted all remedies.?) Since
Medicare is secondary, the government will not pay
claims for medical bills for work-related injuries or
illnesses unless the WC carrier contests liability and
there is a long delay anticipated in coverage for the
disabled workers. When this happens, Medicare
may make secondary payments, subject to its right
to recover those payments later on.’

When workers are totally and permanently dis-
abled, Medicare will seldom make a primary pay-
ment. This is because under the laws of all 50 states,
the WC carrier is responsible for lifetime medical
expenses for a disabled worker. Thus, even if the
WC case settles and the worker releases the carrier
from liability for medical bills in exchange for a
cash settlement, Medicare will remain secondary
because the WC carrier had primary medical
responsibility for the life of the disabled worker.

Settling the WC Case

A lump-sum settlement, whether that sum is a
structure or up-front in cash, is deemed to be a WC
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payment for Medicare purposes, regardless of the
language in the settlement.® The MIM, at Sections
3407.1 D and E, defines both a settlement that is a
commutation and a settlement that is a compro-
mise. The difference is meaningful.

A commutation is a “settlement in which the
beneficiary accepts a lump sum payment as com-
pensation for all future medical expenses and dis-
ability benefits related to the work injury or dis-
ease.”’

A compromise is a “settlement which provides
less in total compensation than the individual
would have received if the claim had not been com-
promised.”®

Medicare will not pay for any future medical
expenses dfter a lump-sum settlement is received
until the total future medical expenses related to an
employee’s injury equal the amount of the lump-
sum settlement that was allocated to future medical
expenses.” If the settlement agreement does not
make a reasonable allocation of a portion of the
lump sum to future medical expenses, Medicare
can make the allocation itself according to a for-
mula set out in the regulations. The formula is
carefully explained in the MIM, Section 3416.2,
appropriately entitled “Apportionment of a Lump-
Sum Compromise Settlement of Contested
Worker’s Compensation Claim.” That section
states:

If the settlement covers both medical care and disabil-
ity benefits but does not apportion the sum granted
between them and income replacement, or does not
give reasonable recognition to both medical care and
disability, calculate the amount of the award deemed
to be payment of medical and hospital expenses as fol-
lows:

¢ Determine the ratio which the amount awarded
(less the reasonable and necessary costs incurred
in procuring the settlement) bears to the total
amount which would have been payable under
WC for both medical and hospital expenses
(including expenses not covered under Medicare)
and income replacement, if the claim had not
been settled by compromise.

® Multiply this ratio by the total medical and hos-
pital expenses incurred as a result of the injury or
disease up to the date of the settlement. The
product is deemed to be the amount of WC set-
tlement intended as payment for medical and
hospital expenses. Apply the latter amount to the
medical and hospital expenses incurred due to
the work-related injury.”

While this formula is useful, it is only useful in
those cases in which the liability of the carrier was
contested, and Medicare made significant sec-
ondary payments that have not yet been reim-
bursed. The formula is used to determine which
portion of the award is for future medical expens-
es and which portion of the award is for past, unre-
imbursed medical expenses.

Nevertheless, in either a commutation or a com-
promise, the release must allocate an amount
roughly equal to the amount of the lump-sum set-
tlement allocated to future medical expenses.’ Not
all future medical expenses allocated in the agree-
ment need be set aside to cover skilled care. Only
those medical expenses that Medicare would nor-
mally cover are required to be set aside. Thus,
monies for custodial care, prescriptions, nursing
home care, and other items not covered by
Medicare need not be allocated, as well as those
medical expenses not related to the work-related
injury. This is because Medicare’s concern is that
the carriers not shift liability to Medicare. If, for
example, the claimant’s care is primarily custodial
(Medicare does not pay for custodial care), there
can be no argument that the carrier attempted to
shift liability to Medicare.

The MIM provides, at Section 3407.7, that “if
the beneficiary agrees to a compromise lump sum
settlement, . . . which provides less . . . than the
individual would have received if the claim had not
been compromised . . . the settlement may be
accepted. . . . If the individual signed a final release
of all rights under WC, medical expenses incurred
after the date of the final release are reimbursable
under Medicare. . . .”** However, regardless of the
agreement between the disabled claimant and the
carrier, Medicare regulations preclude an attempt
to shift liability for the claimant’s future medical
care and treatment to Medicare.™

From these regulations, it appears that
Medicare has several objectives:

1. Medicare wants to make sure that its interests are
considered and protected and there is no attempt
to shift liability from the carrier to Medicare;

2. Medicare will require a compromise agreement
and settlement;

3. The agreement and settlement must make a fair
allocation between income replacement, future
medical expenses, and attorney’s fees and costs;
and
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4. Of that portion related to future medical
expenses, Medicare must know what portion is
set aside to cover medical expenses that would
normally be paid by Medicare.

Assuming that the carrier and the claimant have
complied with all of the above conditions, the MIM
requires yet one more step before a claimant can be
assured that Medicare will be primary and avail-
able following the compromise and settlement of
his or her WC claim. The last paragraph of Section
3407.7 of the MIM provides that “[W]here the set-
tlement specifies that a portion of the settlement is
for future medical expenses, Medicare may not pay
for expenses until the beneficiary has submitted
bills related to the injury or illness totaling the
amount of the lump sum settlement allocated to
medical treatment.”" How does a disabled individ-
ual account to Medicare for that portion of the set-
tlement allocated to consideration of Medicare’s
interest—that is, how does he or she show
Medicare that the amount allocated has been spent
on the appropriate medical bills? The best way to
accomplish all these objectives is through the use of
a Medicare set-aside trust.'

A Medicare set-aside trust is funded with a
lump sum specifically designated in the release and
settlement as being for those medical bills that
Medicare would otherwise be required to pay. The
claimant may “submit bills related to the injury or
illness” to the trustee. Each year, the trustee pro-
vides an accounting to Medicare. When the monies
in the Medicare set-aside trust are exhausted, then
pursuant to the MIM, the claimant is eligible for
Medicare benefits for all covered medical expenses,
whether work-related or not.

Theoretically, the monies in the Medicare set-
aside trust could be spent down in one year or 10
years. What matters is that Medicare approved the
amount allocated toward future medical expenses
(medical expenses that Medicare would pay) before
the case is settled. In this way, the claimant is
assured that the monies set aside in the Medicare
set-aside trust will be sufficient to satisfy Medicare
that its interests have been reasonably considered.

It is not a good idea to fund a Medicare set-
aside trust with a structured settlement. The
monies in the trust must be readily available to the
beneficiary and they must be such that they can be
expended, concluded, and depleted. When the
monies are gone, the claimant is eligible for

Medicare coverage of his or her work-related med-
ical expenses. If the trust is funded with a structure,
the amount of the structure payment may be insuf-
ficient, in any one year, to cover unanticipated
skilled medical expenses. Further, the payout peri-
od on the structure may be arbitrary or unrealistic.
It is far better to fund the Medicare set-aside trust
with a lump sum calculated to cover the claimant’s
skilled medical expenses for a future period of time
and to structure the balance of the settlement.

Reopening the WC Settlement

Carriers are often skeptical that Medicare must be
involved in a compromise settlement before the set-
tlement is final. Generally speaking, the practice
throughout the United States is to settle WC claims,
having the claimant sign a settlement agreement in
which the claimant acknowledges that his or her
right to future Social Security and Medicare bene-
fits is not guaranteed and the carrier is released
from all claims. This is a mistake—both for the car-
rier and the claimant.
Section 2370.6 of the MCM provides that

[a] decision by a state WC agency on a . . . compro-
mise settlement which has been approved by the
agency should be accepted as a basis for applying the
WC exclusion, except where the settlement did not
make reasonable provision for payment under WC of
all work-related medical expenses. Thus, where an
individual has been denied WC benefits for a particu-
lar illness or injury, allow claims for treatment of that
condition, unless the settlement is clearly inconsistent
with the medical facts . . . and has the effect of shift-
ing to the Medicare program, liability for medical
expenses which are the responsibility of the state WC
program. Where it is clear that an attempt was made
to shift responsibility to the Medicare program, deny
the Medicare claim. Explain your conclusions in
detail in the denial notice and state that the beneficia-
ry may wish to request a reopening under the WC

law."”

Claimants whose cases represent attempts to
shift responsibility to the Medicare program will
find that the settlement is insufficient to cover their
future skilled medical expenses. They will also find
that they are unable to secure group health insur-
ance coverage. The claimant’s only secure source of
catastrophic health insurance coverage is
Medicare. When Medicare denies coverage for
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work-related medical expenses, claimants will be
without adequate health insurance coverage and
will be required to use their own resources to for
their medical expenses.

If it is later represented to the WC board that
the claimant believed or the board was led to
believe that the claimant would retain his or her
Social Security and Medicare benefits, but did not,
the claimant will be persuaded to reopen his or her
WC case. If Medicare has then sent the claimant a
letter encouraging the claimant to reopen his or her
WC case because the settlement represented an
unlawful attempt to shift responsibility to
Medicare for medical expenses that were the
responsibility of the state WC program, the WC
board may also be persuaded to reopen the
claimant’s case.

Provided that the release allocates the settle-
ment monies appropriately, as discussed above, and
provided that the settlement agreement establishes
a Medicare set-aside trust with monies earmarked
for work-related skilled medical expenses, and pro-
vided that the compromise agreement has been
approved by a WC agency, HCFA will approve the
settlement. Section 3407.6 of the MIM admonishes
the intermediaries that they should accept a deci-
sion by a state WC agency: “In general, accept a
decision by a state WC agency on a contested
claim, or a compromise settlement that has been
approved by a WC agency, as a basis for applying
the WC limitation, except where the settlement did
not make reasonable provision for payment under
WC of all work-related medical expenses.”*®

The regulations envision that carriers are likely
to negotiate a settlement, whether that settlement is
a commutation or a compromise.”” Therefore, the
amount allocated to the Medicare set-aside trust
may reflect that negotiation. That is, the monies
allocated to the Medicare set-aside trust need not
equal the claimant’s calculated medical expenses
for life. Otherwise, why should the parties settle at
all? Further, the claimant may die within a year or
less of the settlement. The amount allocated to the
Medicare set-aside trust reflects a compromise on
the part of the carrier and the claimant, but must
be sufficient to demonstrate that Medicare’s inter-
ests have been reasonably considered and must be
reflective of the overall settlement and the particu-
lar facts and circumstances of the case.

Medicare’s Secondary Payer Claim

The disabled worker will usually become eligible
for Medicare and SSDI, but often will receive little
or no benefit under either program. Instead, the
WC carrier pays a portion of the indemnity (SSDI)
and almost all of the medical bills. Nevertheless,
the disabled worker is eligible for both programs of
public benefits, even though he or she may not be
receiving full benefits from either SSDI or
Medicare.

While the WC carrier is responsible for all
work-related medical expenses, the WC carrier and
HCFA may later disagree on what is a work-relat-
ed medical expense. The Medicare secondary payer
statute®® provides that Medicare may recover
directly from the claimant or the WC carrier any
benefits Medicare paid for services that are reim-
bursable under WC.*!

While in the vast majority of cases involving dis-
abled workers this right of Medicare to recover
directly does not arise, it does arise when the work-
er enters into either a commutation or a compro-
mise and the individual is awarded WC benefits.
Hence, when the claimant cashes out his or her ben-
efits, any monies Medicare may have paid for work-
related medical expenses give rise to a claim against
the claimant’s settlement. This claim is known as
the “Medicare secondary payer” (MSP) claim. The
MSP claim will arise in three different contexts.

The first context in which the MSP claim will
arise is when providers (e.g., hospitals, physicians,
free-standing clinics) are mistaken about who is the
primary payer. When this happens, the provider
mistakenly bills Medicare, and Medicare mistaken-
ly pays, not knowing that a WC carrier is primari-
ly responsible. The “overpayments” subsequently
become an MSP claim in any WC settlement.

The second way in which the MSP claim devel-
ops is that the WC claim is contested and the work-
er is without any health insurance benefits during
the period of delay. Section 3407.6(B) of the MIM
provides that

[tlhere is frequently a long delay between an injury
and the decision by the State WC agency in cases
where compensability is contested. A denial of
Medicare benefits pending the outcome of the final
decision means that beneficiaries might use their own
funds for expenses that are eventually borne by either
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WC or Medicare. To avoid imposing a hardship pend-
ing a decision, conditional Medicare payments may be
made. They are conditioned upon reimbursement to
the trust fund if it is determined that the services are
covered by WC.”2

The third way in which an MSP claim arises is
when the WC carrier pays an amount for
Medicare-covered services that is less than the
provider’s charges and less than the gross amount
payable by Medicare, and the provider does not
accept and is not required to accept the payment as
payment in full under WC law.

In any one of these three situations, the MSP
claim arises and must be paid before the individual
worker is awarded benefits in any WC settlement,
Unless and until claimants cash out their benefits,
the question of an MSP claim does not arise. It is
only when claimants receive an award or enter into
a compromise settlement wherein they exchange
their right to benefits for a sum of money that
Medicare is first entitled to be reimbursed. This is
because the MSP statute provides that all Medicare
payments are conditioned on reimbursement to the
Medicare program, if Medicare is or should have
been the secondary payer.?

The concept of Medicare’s right to recover is

succinctly stated in the introduction to Section
3407 of the MIM. That section provides in part:

Payment under Medicare may not be made for any
items and services if payment has been made or can
reasonably be expected to be made for them under a
WC law or plan of the United States. . . . If Medicare
has paid for . . . services which can be, or could have
been paid for under WC, the Medicare payment con-
stitutes an overpayment.*

Medicare is equally secondary to the Federal
Employees’ Compensation Act, the Longshore-
men’s and Harbor Workers’ Compensation Act,
and the Federal Coal Mine Health and Safety Act
of 1969 as amended (the Federal Black Lung
Program). Not covered under the MSP program is
the Federal Employer’s Liability Act that covers
merchant seamen and employees of interstate rail-
roads.

Medicare’s right to recover its secondary pay-
ments is superior to any other claim for subroga-
tion in the country,” including that of Medicaid.
Medicare’s superiority as a subrogee stems directly

from the MSP statute, which provides that:

1. Medicare’s right to recover is superior to that of
any entity;

2. Medicare may recover directly from the
employer or the employer’s WC carrier; and

3. Medicare may recover any overpayment directly
from any entity that has been paid under WC.*

Compromise of Medicare’s Secondary Payer
Claim

The Medicare program is administered nationally
through regional offices. There are 10 regions.
These regions are directly under the U.S.
Department of Health and Human Services and its
subagency, HCFA. HCFA is responsible for admin-
istering both the Medicare and the Medicaid pro-
grams nationally. The regional offices that admin-
ister the Medicare program are known as HCFA
regional offices.

Each regional office has authority to administer
the MSP program, including the collection,
enforcement, and compromise of Medicare’s
claims. In addition, each regional office has the
authority for determining the validity of the
Medicare set-aside trust and the reasonableness of
the amount set aside in the trust. Furthermore, the
annual accounting for each Medicare set-aside
trust is sent to the HCFA regional offices.

The authority to compromise the MSP claim
was not always vested in the HCFA regional
offices. Prior to 1995, that authority was vested
exclusively in the central office in Baltimore,
Maryland. Compromising an MSP claim took
months. It was not unusual for claimants to settle
out their case, discover that Medicare was owed a
third of the recovery, and then wait months to seek
a compromise of the claim.

Since 1995, resolution of the MSP claim has
been expedited. The claimant must sign an
Appointment of Representative Form (HCFA Form
1696—available from HCFA or any regional
office), which is then forwarded to the HCFA
regional office for the region in which the claimant
lives. This form allows the claimant’s attorney or
counsel for the carrier to ascertain whether there is
indeed an MSP claim.

The HCFA regional office first ascertains
whether Medicare is owed any monies. Assuming
Medicare is owed monies, the representative for the
claimant is notified. The representative has the
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right to request an audit of the claim and should do
so. That audit is nothing more than a printout of
all the Medicare payments to date.

The MSP claim can be either compromised or
waived, pursuant to the Federal Claims Collection
Act (FCCA),” under the MSP statute,”® or under
Title 42 of the United States Code, Section
1395gg(c). These federal statutes apply equally to
the compromise or waiver of the MSP claim in tort
settlements, and the HCFA regional offices are
authorized to address those as well.

Since 1995, either the regional offices or the
lead contractor, usually the Part A fiscal intermedi-
ary, may negotiate directly with the claimant or the
claimant’s representative. While the negotiations to
compromise the MSP claim must be done in an
approved manner, on approved forms, the process
is nevertheless greatly expedited, and a compro-
mise can now be reached in weeks, sometimes days,
when before it took months.

The bases for a compromise under the FCCA
are:

1. The claimant does not have the money to repay
the claim within a reasonable period of time;

2. HCFA would find it difficult to prevail on the
claim in a court of law; or

3. The costs to HCFA of collecting the claim
exceed the value of the claim.”

Under Title 42 of the United States Code,
Section 1395gg, claims can be compromised for
economic hardship, for equity and good con-
science, and for reasons beyond the fault of the
claimant—that is, the claimant was not responsible
for the overpayment.*®

Under the MSP statute, claims can be waived, in
whole or in part, if waiver is determined to be in
the best interests of the MSP program.*! A denial of
a waiver request under this provision is not appeal-
able.*

Generally, HCFA will compromise claims on
the basis of economic hardship, good sense, and
fairness. The claimant should never be expected to
compromise his or her own MSP claim. It takes
skilled lawyering to maneuver the compromise of
an MSP claim through the system.

The Duty to Notify Medicare

Often before a case settles, the parties assume that
because no one has beard from Medicare,

Medicare is not involved, and it is therefore “safe”
to proceed and close the file without contacting
Medicare. If the claimant is or has been eligible for
Medicare, then Medicare should always be
informed before the case is settled.

The duty to notify Medicare rests on the third-
party payer who is primary to Medicare; in this
context, that third-party payer is the employer or
its WC carrier. While the duty to notify Medicare
rests on the third-party payer, and while Medicare
will seek recovery of its claim first from the third-
party payer, Medicare may also recover from the
provider, the employer, the attorney, and the carri-
er. In short, Medicare may recover from all parties
that have been paid any WC benefits or who have
derived any benefit from the WC settlement.

Whose Duty Is it?

Section 411.21 of the Code of Federal Regulations
(C.ER.) defines a third-party payer as any “insur-
ance policy, plan, or program that is primary to
Medicare.”* The same section further defines a
third-party payment as a “payment by a third party
payer for services that are also covered under
Medicare.”*

Who is the third-party payer? Section
1395y(b)(2)(A)(ii) of the United States Code states
that Medicare may make a conditional or sec-
ondary payment provided that repayment cannot
reasonably be expected from a workers’ compensa-
tion plan, an automobile plan, a liability insurance
plan (including homeowners’ insurance), a self-
insured plan, or a no-fault insurance plan.** Any
payment Medicare makes is conditioned on reim-
bursement by one of these plans.

These plans are the third-party payers.
Whenever one of these payers makes a payment for
services that are covered by Medicare, the third-
party payer may be required to reimburse
Medicare. From where does this duty to reimburse
Medicare derive? The MSP statute provides that
the “United States shall be subrogated to any right
under this subsection of an individual or any other
entity to payment with respect to such item or ser-
vice under a primary plan.”*

What makes a plan primary? Possibly a court
order, a legally approved settlement, established
liability, or some variance of all three. For
Medicare to recover, the primary plan—that is, the
third-party payer—does not need to be the entity
responsible for causing the physical damages. It is
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sufficient that Medicare contractors (i.e., the inter-
mediaries or carriers) had to pay Medicare
providers for medical services for the physically
injured person. The Medicare claim is not like the
Medicaid lien. In the case of the Medicaid lien, the
state can only recover against the actual tortfeasor
who caused the injuries.

In the context of Medicare, Medicare is looking
only for an insurance plan that is required to make
a payment for services that are also covered by
Medicare. If there is a third-party payment and
Medicare has also made a payment, then Medicare
is entitled to recover from the third-party payer,
provided Medicare is secondary and the third-party
payer is primary. Medicare will always be a sec-
ondary payer in any case involving liability or
workers’ compensation insurance.

So, the first answer to the question of whose
duty it is to notify Medicare of a third-party pay-
ment is simple; it is the affirmative duty of the
third-party payer. The MSP regulations provide
that if a third-party payer learns that a Medicare
intermediary or carrier has made a Medicare pay-
ment “for services for which the third party payer
has made or should have made primary payment,”
the third-party payer must give notice to the
Medicare intermediary or carrier that paid the
claim.”

In the context of Medicare, however, the third-
party payer may not rely on anyone to ascertain the
existence of a Medicare claim. This is because
Medicare may initiate recovery as soon as it learns
of a third-party payment. The MSP regulations
provide that “HCFA has a direct right of action to
recover from any entity responsible for making pri-
mary payment.”* This includes an employer; an
insurance carrier, plan, or program; and a third-
party administrator. What’s more, if the primary
payer, the third-party payer, or the insurance plan
(all names for the same thing) fails to reimburse
Medicare, then “the third party payer must reim-
burse Medicare even though it has already reim-
bursed the beneficiary or other party.”*

This is only part of the story. The Medicare con-
tractor also has an affirmative duty to notify and/or
reimburse Medicare. The regulations provide that
“[i]f a Medicare contractor, including an interme-
diary or carrier who also insures, underwrites, or
administers as a third party administrator, a pro-
gram or plan that is primary to Medicare, and does
not reimburse Medicare, HCFA may offset the

amount owed against any funds due the intermedi-
ary or carrier. . . .”*%

Plaintiff’s counsel reading this article is breath-
ing a huge sigh of relief. The relief is an illusion.
Medicare’s claim is a superclaim. It is true that
there is nothing in the rules or the statute that
requires plaintiff’s counsel, or the beneficiary, to
notify Medicare that he or she is commencing a
claim for which Medicare may have made condi-
tional payments. But what comfort is this when
C.ER. Section 411.26 states that Medicare is “sub-
rogated to any individual, provider, supplier, physi-
cian, private insurer, State agency, attorney, or any
other entity entitled to payment by a third party
payer”?* What comfort is it when C.ER. Section
411.24(g) states that Medicare “has a right of
action to recover its payments from any entity,
including a beneficiary, provider, supplier, physi-
cian, attorney, State agency, or private insurer that
has received a third party payment”?*

What Kind of Notice Is Required?

The MSP regulations require that a third-party
payer must give notice that describes “the specific
situation and the circumstances (including the par-
ticular type of insurance coverage) . . . and, if
appropriate, the time period during which the
insurer is primary to Medicare.”*

Once the third-party payer gives notice,
Medicare will immediately contact plaintiff’s coun-
sel. Ironically, neither plaintiff’s counsel nor coun-
sel for the defendant third-party payer are entitled
to information about the claim, unless the benefi-
ciary receiving Medicare, who is now the plaintiff,
consents to the release of information on the
Appointment of Representative Form provided by
Medicare. Sometimes the claimant or his or her
attorney is reluctant to sign this form. The MSP
regulations state that the beneficiary must cooper-
ate.* Failure to cooperate means that Medicare
may recover directly from the beneficiary.*

Medicare benefits are secondary to benefits
payable by a third-party payer even if state law or
the third-party payer states that its benefits are sec-
ondary to Medicare benefits. In short, the
Medicare claim supersedes state law, insurance
contracts, and the Medicaid lien.

Section 411.24(f)(1) of the MSP regulations
provides that Medicare “may recover without
regard to any claims filing requirement that the
insurance program or plan imposes on the benefi-
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ciary or other claimant such as a time limit for fil-
ing a claim or a time limit for notifying the plan or
program. .. .”*

Therefore, while the Medicare claim is often the
“silent” claim, once the claim is opened up, it tends
to rip cases apart. Ignorance will not excuse the
third-party payer (or its counsel) when it should
have taken steps to ascertain Medicare’s claim.”
Further, Medicare is granted the right to intervene
in the plaintiff’s third-party liability action, if it so
desires.” The moral of this story is that no WC case
should be settled and the file closed without first
ascertaining whether Medicare has a secondary
payer claim.

Conclusion

It is tragic when an individual becomes permanent-
ly disabled on the job. However, there is no reason
why settlement of his or her WC claim should com-
pound the tragedy. Through the proper treatment
of Medicare’s interests regarding both past and
future medical expenses, the use of a Medicare set-
aside trust tailored to the specific needs of the case,
and comprehensive medical benefit planning,
future coverage for necessary medical care can be
ensured. Absent this necessary medical care, the
individual will be forced to resort to welfare for
payment of his or her medical bills. Both the gov-
ernment and the claimant have an interest in seeing
that this does not occur.”
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For those wishing to read further, the authors rec-
ommend The White Paper, a newsletter published
by the authors and directed primarily to personal
injury and workers’ compensation attorneys and
structured settlement professionals. In particular,
the authors recommend the following articles:
“The Use of Medicare Set-Aside Trusts in Workers’
Compensation Cases,” appearing in the Fall/Winter
1998 issue; and “The Crocodile: Medicare’s Big

Bite in Physical Injury Cases,” appearing in the
Spring/Summer 1998 issue.
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